
AS.No.257/2018

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON 04.02.2022

DELIVERED ON 10.02.2023

CORAM :

THE HONOURABLE MR. JUSTICE S.S. SUNDAR

AS.No.257/2018

Pungodi            ... Appellant 

/ Plaintiff

   

Vs.

1.Dhamotaran

2.Umamageswari             ... Respondents 

/ Defendants

PRAYER :  Appeal suit filed under Section 96 of CPC read with Order 

41 Rule 1 of CPC against the judgment and decree dated 15.12.2017 in 

OS.No.37/2011  on  the  file  of  the  learned  Additional  District  Judge, 

Dharmapuri.  

For Appellant     :  Mr.R.Selvakumar

For Respondents:  Mr.M.R.Jothimanian

J U D G M E N T

(1)The plaintiff in the suit in OS.No.37/2011 is the appellant in the above 

Appeal Suit.
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(2)The appellant filed the suit in OS.No.37/2011 for specific performance 

of an Agreement of Sale executed by defendants in favour of plaintiff 

on  05.03.2009  for  a  consideration  of  Rs.13.50  lakhs  and  for 

consequential reliefs.

(3)The case  of the  appellant  in  the  plaint  is  that  defendants  1  and  2 

entered into a Sale Agreement with the plaintiff on 05.03.2009 for the 

sale of suit  properties  for a  sum of Rs.13.50  lakhs.   The said  Sale 

Agreement  was  registered  after  receiving a  sum  of  Rs.13  lakhs  as 

advance on the same date and possession and parent documents of the 

suit properties were delivered to the appellant.  It is stated thta as per 

the Sale Agreement, the defendants have to execute the Sale Deed after 

receiving  the  balance  of  sale  consideration  namely,  a  sum  of 

Rs.50,000/- within 24 months from the date of Agreement and in case, 

the  plaintiff  fails  to  pay  the  balance  within  the  time,  the  advance 

amount  will  not  be  refunded.   It  is  further  stated  that  in  case 

defendants  fail to  perform their  part,  the  plaintiff can  appraoch the 

Court and execute the Sale Deed and get the Sale Deed through Court 

by depositing the balance sale consideration in Court.

(4)Stating that the appellant was ready and willing to perform his part of 

contract to pay the balance as agreed under the Sale Agreement and 

2
https://www.mhc.tn.gov.in/judis



AS.No.257/2018

that  the defendants  refused to execute the same despite the plaintiff 

approaching defendants  many times in person,  the suit  was filed by 

plaintiff for specific performance.

(5)Respondents  filed  a  written  statement  specifically  denying  the 

averments  in  the  plaint  and  contending  that  the  Agreement  dated 

05.03.2009  was never intended to be acted upon as Sale Agreement 

but  as  a  security for the loan transaction.   It is the specific case of 

defendants that they borrowed a sum of Rs.4 lakhs from one Latha and 

executed  a  similar  Agreement  as  security  for  the  said  loan  on 

04.04.2007.  The said Agreement was also a registered one.  Since the 

defendants  had  agreed  to  discharge  the  loan  within  2  years,  they 

approached the plaintiff's husband for a  loan to discharge the money 

which they have received as  loan from the said Latha.   It is further 

stated that the plaintiff promised to advance a sum of Rs.6.50 lakhs as 

loan on a condition that  defendants  should execute a registered Sale 

Agreement by giving two years time and that  the amount  should be 

repaid before two years.  Following the said condition, it is stated by 

defendants  that  they executed the Sale Agreement dated 05.03.2009 

after cancelling the prior Agreement the defendants had with another 

creditor by name Latha with the money paid by the plaintiff under the 
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Sale Agreement.  Defendants have repeatedly reiterated their stand in 

the  written  statement  and  therefore,  the  specific  stand  of  the 

respondents/defendants  was not intended to be acted upon as a Sale 

Agreement,  but  the  document  executed  at  the  instance  of 

plaintiff/appellant  as  security  for  loan  for  a  sum  of  Rs.6.50  lakhs 

received by defendants as loan.

(6)The Trial Court framed the following issues:-

1. Whether the plaintiff is entitled for the relief  

of specific performance as claimed by him?

2. Whether the Agreement entered into between  

the plaintiff  and  the defendants  was created  

consensus ad idem in between the parties?

3. Whether the Agreement was executed only as  

a security as claimed by the defendants?

4. To what other relief the plaintiff is entitled?

(7)Before the Trial Court, the plaintiff examined herself as PW1 and her 

husband  as  PW2.   One  Doraisamy  who  has  attested  the  Sale 

Agreement dated 05.03.2009, was also examined as PW3.  Exs.P1 to 

P10 were marked on the side of plaintiff.  The 1st defendant who is the 

husband of the 2nd defendant was examined as DW1 and Exs.B1 and 

B2 were marked on the side of defendants.

(8)The Trial Court after considering the pleadings and evidence held that 
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the 2nd defendant who is the exclusive owner of the suit property has 

never agreed to sell the property as  the evidence of plaintiff and her 

husband  would  reveal  that  they  never  had  discussion  with  the  2nd 

defendant regarding the sale of suit properties.  The specific finding of 

the Trial Court is that the plaintiff who is the intending purchaser has 

not proved that there was meeting of minds between plaintiff and the 

2nd defendant.  After extracting the entire evidence of PW1 during cross 

examination, the 2nd issue was answered by the Trial Court that there is 

no  mutual consent between plaintiff and 2nd defendant as per the suit 

Agreement marked as Ex.P1.  The Trial Court also held that plaintiff 

has failed to prove that the suit Agreement was acted upon as a Sale 

Agreement and that the plaintiff is not entitled to the relief of specific 

performance.  However, the Trial Court, strangely dismissed the suit in 

entirety  giving  liberty  to  the  plaintiff  to  settle  the  issue  regarding 

monetary  claim  by  approaching  the  alternative  redressal  Forum. 

Aggrieved by the judgment and decree of the Trial Court, dismissing 

the suit for specific performance, the above Appeal is preferred by the 

plaintiff.

(9)Mr.R.Selvakumar, learned counsel for the appellant/plaintiff submitted 
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that the plea raised by the defendants and the oral evidence let in by 

defendants cannot be entertained in view of Sections 91 and 92 of the 

Indian Evidence Act.  Learned counsel contended that  the finding of 

the  Trial  Court  that  there  was  no  meeting  of  mind  and  that  the 

Agreement was not properly acted upon, are untenable in law having 

regard  to  the  admission  that  the  document-Ex.P1  [Agreement]  was 

executed by defendants for consideration.  Learned counsel submitted 

that  the  findings  of  the  Trial  Court  are  erroneous  and  perverse 

inasmuch as the evidence of plaintiff and defendants in entirety is not 

considered by the Trial Court.  Since the Trial Court has observed that 

the Agreement was not acted upon by referring to Section 10 of the 

Contract Act, learned counsel submitted that the conclusion reached by 

the Trial Court  is ignoring the well settled proposition of law.  It is 

further contended that the Trial Court failed to see that the burden lies 

on  the  defendants  to  prove  the  plea  that  Ex.P1-Agreement  was 

executed  as  a  security  for  the  loan  transaction  and  it  was  never 

intended to be acted upon as a Sale Agreement. Learned counsel for 

the appellant also relied upon a few judgments which will be discussed 

in the later part of this judgment.

(10) Per contra,  Mr.M.R.Jothimanian, learned counsel appearing for the 
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respondents/defendants  submitted that  the suit Agreement was never 

intended  to  be  a  Sale  Agreement.   Pointing  out  the  terms  of  the 

Agreement,  learned  counsel submitted  that  the  findings  of the  Trial 

Court  are  unassailable.  Learned  counsel  submitted  that  the  plea  of 

defendants  in  the  written  statement  that  the  suit  Agreement  was 

executed as a security for the loan transaction is not hit by Sections 91 

and 92 of the Evidence Act and he relied upon several judgments of the 

Hon'ble Supreme Court and this Court on the issue.  Referring to the 

Agreement, learned counsel submitted that the plaintiff was paid a sum 

of  13  lakhs  out  of  total  consideration  of  Rs.13.50  lakhs  and  the 

plaintiff  required  two  years  time  to  pay  the  balance  amount  of 

Rs.50,000/-  under  Ex.P1.   Stating  that  there  is  no  explanation  for 

taking two years time limit for paying a sum of Rs.50,000/- shows that 

the Agreement is not a regular Sale Agreement.  Referring to the other 

terms of the Agreement, learned counsel for the respondents submitted 

that the registration of Agreement and providing forfeiture clause in the 

Agreement  would  show  that  the  Agreement  is  in  the  same  format 

which  is  being  adopted  by  financiers,  who  advance  loan  on  such 

Agreements as security for the loan advanced to the individuals.

(11)Learned  counsel  appearing for  the  respondents  submitted  that  the 
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original Title Deeds are produced by the plaintiff.  Pointing out that 

original Title Deeds would be handed over to the purchaser only at the 

time of registration of Sale Deed, learned counsel submitted that  the 

fact that  original documents  were obtained by plaintiff without such 

recitals in the Agreement would only show that the Agreement was at 

the  instance  of  plaintiff  to  secure  money  which  the  plaintiff  had 

advanced as loan to defendants.  Learned counsel then pointed out that 

there is no independent evidence to show that  a sum of Rs.13 lakhs 

was  paid  by  appellant/plaintiff  under  the  Agreement-Ex.P1  dated 

05.03.2009 and it is specifically disputed by defendants.

(12)Having regard  to  the  pleadings,  evidence and  the  submissions  of 

learned  counsels  on  either  side,  the  following  points  arise  for 

consideration:-

A) Whether  the suit  Agreement is  a bona fide  

Sale  Agreement  or  a  document  which was  

executed  as  a  security  for  the  loan 

transaction  without  any  intention  to  act  

upon as a Sale Agreement?

B) Whether the plaintiff is entitled to the relief  

of specific performance?

C) To what other relief the plaintiff/appellant is  
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entitled  to  in case  the  appellant/plaintiff  is  

not  entitled  to  the  relief  of  specific  

performance?

POINT [A]:-

(13)There is no dispute regarding execution of the Sale Agreement which 

is  dated  05.03.2009  which  is  executed  by  defendants  in  favour  of 

plaintiff.  It is admitted by the plaintiff/appellant in the plaint that the 

suit  properties  are  the  absolute  and  exclusive properties  of  the  2nd 

respondent/2nd defendant.  However, the document-Ex.P1 [Agreement] 

was executed by defendants/respondents jointly, even though the suit 

Agreement refers to the Sale Deeds under which the 2nd respondent had 

purchased the suit properties.  

(14)The  material  terms  of  the  Agreement  are  extracted  below  for 

convenience:- 

@fPH;fz;l  brhj;Jf;fis  ek;kpy; 
2.3  egh;fs;  j';fs;  FLk;g  brytpw;fhf 
ntz;oa[k;.  bjhHpy;  mgptpUj;jp 
brytpw;fhft[k;  ntz;o  ehsJ  njjpapy; 
ek;kpy;  1  egUf;F  fpuaj;jpw;F 
bfhLg;gjhf  tpiyngrp 
bkhj;jf;fpuaj;bjhifahf  U:/13,50,000.00 
K:gyF  U:gha;  gjpK:d;W  ,yl;rj;jp 
Ik;gjhapuk;  tpiy  eph;zapj;J  ehsJ 
njjpapy;  ek;kpy;  1  egh;  ek;kpy;  2.3 
egh;fSf;F  fpua  ml;thd;!hf 
U:/13,50,000.00 K:gyF  U:gha;  gjpK:d;W 
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,yl;rk;  brYj;jpa[s;sgoahy; ek;kpy;  1 
egh;kPjpj; bjhif U:/50,000.00 K:gyF U:gha; 
Ik;gjhapuj;ij  ,d;iwaj;njjp  Kjy;  24 
(,Ugj;jpehd;F) khj  fhy tha;jhtpw;Fs; 
ek;kpy; 2.3 egh;fSf;F brYj;jp ek;kpy; 1 
egh;  jd;  brhe;j  brytpy;  fpuak;  gjpt[ 
bra;Jf; bfhs;s flikg;gl;lth;/

c&  tha;jhtpy;  ek;kpy;  1  egh; 
kPjpj;  bjhifia ek;kpy;  2.3 egh;fSf;F 
brYj;jp  fpuak;  gjpt[ 
bra;Jf;bfhs;sj;jtwpdhy;  ehsJnjjpapy; 
ek;kpy;  1  egh;  ehsJ  njjpapy;  2.3 
egh;fSf;F  brYj;jpa  fpua  ml;thd;!; 
bjhif KGika[k; ,Hg;gJld; ,e;j fpua 
xg;ge;j chpika[k; fhyhtjp MfpwJ/

c&  tha;jhtpy;  ek;kpy;  1 
egh;kPjpj;bjhifia ek;kpy; 2.3 egh;fSf;F 
brYj;Jk;  gl;rj;jpy;  ek;kpy;  2.3  egh;fs; 
kPjpj;  bjhifiag;  bgw;Wf;bfhz;L 
fPH;fz;l  brhj;Jf;fis  eph;tpy;y';f 
Rj;jpaha; ek;kpy; 1 egh;bgahpnyh my;yJ 
ek;kpy;  1  egh;  nfhUk;  kw;w  egh;fspd; 
bgah;fspnyh  fpuak;  gjpt[ 
bra;Jf;bfhLf;f flikg;gl;lth;fs; vd;Wk;. 

c&  tha;jhtpy;  ek;kpy;  1  egh; 
kPjpf;fpuaj;  bjhifia  ek;kpy;  2.3 
egh;fSf;F brYj;Jk; gl;rj;jpy; ek;kpy; 2.3 
egh;fs;  kPjpf;  fpuaj;  bjhifiag; 
bgw;Wf;bfhs;s  kWj;jhnyh  fpuak;  gjpt[ 
bra;Jf;bfhLf;f  kWj;jhnyh 
jhkjg;gLj;jpdhnyh  ek;kpy;  1  egh;  c& 
tha;jhtpy; kPjpj; bjhifia rk;ke;jg;gl;l 
o/K/  nfhh;oy;  oghrpl;  bra;J  nfhh;l;lhh; 
K:yk;  fpuaKk;  RthjPdKk;  bgwyhk; 
vd;Wk;.

,e;j  xg;ge;jj;jpw;fhf  fPH;fz;l 
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brhj;Jf;fs;  ek;kpy;  2.3  egh;fshy;  1 
eghpl RthjPdk; tplg;gltpy;iy vd;Wk; ek; 
rk;kjpapy;  vGjpf;  bfhz;l  fpua 
xg;ge;jg;gj;jpuk; rhp/@

(15)From the terms of Agreement, it is seen that a sum of Rs.13 lakhs is 

paid  as  advance and  for  remaining Rs.50,000/-,  two years  time  is 

specified.   It  is  also  relevant  to  point  out  that  in  case  the 

appellant/plaintiff  failed  to  pay  the  balance  amount  of  Rs.50,000/- 

within two years, the appellant/plaintiff will lose the entire amount paid 

as advance.  This forfeiture clause is significant having regard to the 

plea raised by the defendants/respondents as regards the bona fides of 

the sale transaction.  

(16)The  suit  Agreement  is  a  registered  one  even  though  there  is  no 

statutory  requirement  of  registration  when  the  suit  Agreement  was 

executed.  Similar terms of Agreement have been considered by this 

Court in a few precedents that such Agreements are normally obtained 

by persons who advance loan to property owners as a security for the 

loan  transaction.   It  is  to  be  noted  that  either  in  the  plaint  or  in 

evidence, the appellant  has  not  explained why the appellant  wanted 

two years time for paying a meager amount of Rs.50,000/- when the 

appellant was in  a  position to pay Rs.13 lakhs under the Agreement. 
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Anyone who  is inclined to purchase the property, either would pay the 

entire amount and get the document registered or would require a short 

time to pay the balance when substantial  amount  has  been paid  as 

advance  under  the  Agreement.   In  this  case,  it  is  admitted  by  the 

appellant/plaintiff  that  two  years  time  was  specified   as  the 

appellant/plaintiff was unable to mobilise  funds. 

(17)In  the  written  statement,  defendants/respondents  have  stated  that 

they  had  already  entered  into  an  Agreement  of  Sale  with  another 

person by name Latha as a security for a loan of Rs.4 lakhs received by 

defendants.   It  is there further  case in the written statement  and  in 

evidence that out of the sum of Rs.6.50 lakhs received by defendants 

from  plaintiff,  the  said  Agreement  was  cancelled.   In  the  written 

statement,  it is also the case of defendants  that  they approached the 

plaintiff only to cancel the prior Agreement dated 04.04.2007 executed 

by them as security in favour of a third party.  The said Agreement as 

Ex.B2.  It is contended by the defendants that the previous Agreement 

dated  04.04.2007  was  cancelled  on  05.03.2009  when  the  suit 

Agreement was executed.  It is the further case of defendants that the 

plaintiff insisted the defendant to execute a Sale Agreement as security 

for the loan transaction and therefore, an Agreement was executed. No 
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doubt it is true that  the burden lies on the defendants  to prove their 

case.

(18)The  following  circumstances  has  to  be  noted  when  this  Court 

examine whether the Agreement was a sale transaction or a document 

which  was  executed  by  defendants  as  a  security  for  the  loan 

transaction without any intention to act upon as a Sale Agreement.

(a) As pointed out earlier, major portion of the sale consideration was 

paid on the date of Agreement ; but for paying the balance amount 

of Rs.50,000/- out of Rs.13.50 lakhs, two years time was stipulated 

by the plaintiff to pay and get the Sale Deed registered.  From the 

evidence, it is also admitted by the plaintiff that the plaintiff was 

not  in  a  position  to  mobilise  the  balance  amount  within  the 

stipulated time.  There is no explanation from the plaintiff during 

evidence for stipulating a longer period of two years to pay a paltry 

sum of Rs.50,000/- especially when the plaintiff was  capable of 

paying  the  entire  advance  immediately  after  the  defendants 

approached her to release the property from prior Agreement.

(b)The specific case of defendants  that  the suit  properties were the 

subject matter of a prior Agreement under Ex.B2 dated 04.04.2007 

is not  disputed.   When the defendants  wanted  urgent  money to 
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discharge  earlier  loan  and  as  per  the  specific  pleadings  in  the 

written statement, the plaintiff has not denied the facts stated in the 

written statement as regards the previous Agreement.  Therefore, 

the case of defendants about similar Agreement being executed as 

security  for  loan  transaction  even earlier  would  probablise  their 

case at least to the extent that it is not new to the defendants to face 

similar  situation  to  execute Sale Agreement  as  security for  loan 

transaction.

(c) In  the  Agreement-Ex.P1,  there  is  a  specific  reference  that 

possession  is  not  handed  over to  the  plaintiff.   However,  quite 

contrary to the recitals in the document, the plaintiff has stated in 

the plaint  as  well as  in evidence that  possession and  the parent 

documents  for the suit  properties were delivered to the plaintiff. 

The fact  that  parent  document  were delivered to  the  plaintiff is 

proved by the  plaintiff by  producing the  original  Sale Deeds  in 

favour of 2nd defendant marked as Exs.P5 to P8.  Normally, parent 

documents are handed over to the purchaser only at the time when 

the actual Sale Deed is executed by the vendors.  May be in certain 

cases,  possession  will  be  handed  over  to  the  purchaser  when 

substantial  amount  of  money  is  advanced  under  the  Sale 
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Agreement.  The fact that possession was not handed over but title 

deeds were given to plaintiff is also a circumstance to probblise the 

case of defendants.  

(d) In the present case, the suit Agreement is in respect of an extent of 

nearly 2.65 acres.  Defendants have taken a specific stand in the 

written  statement  the  value of  the  suit  property  on  the  date  of 

Agreement  is  more  than  Rs.50  lakhs  and  that  there  was  no 

necessity to sell the property for a sum of Rs.13.5 lakhs on the date 

of Agreement.  The Agreement cannot be invalidated or doubted 

merely because the consideration was  very low compared to the 

market  value  of  the  property.   There  may  be  different 

circumstances which can be explained by evidence by plaintiff or 

defendants  to prove their case when the dispute is regarding the 

true nature of sale Agreement. In this case, if the plea of defendants 

is proved, it will be a piece of evidence which is relevant in the 

present  context.   The 1st defendant  in  his  evidence,  has  spoken 

about the actual market value of suit property.  When a suggestion 

was put  to plaintiff whether the market value of suit  property is 

Rs.50 lakh per acre, the plaintiff replied that it will be Rs.10 lakhs. 

The answer of plaintiff would suggest that the market value even 
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according to the plaintiff is nearly Rs.30 lakhs.

(e) During cross examination the plaintiff has admitted that she does 

not know the survey number nor the extent of suit property.  She 

admits that she did not verify whether there was any encumbrance. 

Following admissions during cross examination of plaintiff are also 

relevant:-

@vj;jid rh;nt ek;gh;fSf;F nf!; 
nghl;oUf;fpwJ  vd;why;  rh;nt  ek;gh; 
bjhpahJ/  vt;tst[  epyk;  vd;W nfl;lhy; 
ehd; gof;ftpy;iy vdf;F bjhpahJ/

//////ehd;  jhth  brhj;J  Fwpj;J 
tpy;y';fk;  vjhtJ  ghh;j;njd;  vd;why; 
,y;iy/

/////nkYk;  ,e;j  jhth  brhj;J 
Fwpj;J  Vw;fdnt fpua  xg;ge;jk;  nghl;l 
yjh  vd;gtUk;  te;jpUe;jhh;/  ehd; 
bfhLj;j  gzj;ij  yjhtplk;  bfhLj;J 
me;j  gj;jpuk;  uj;J  bra;j  gpwF  jhd; 
th/rh/1  fpua  xg;ge;j  gj;jpuk;  gjpt[ 
bra;ag;gl;lJ/

//////Vw;fdnt  ehd;  gjpK:d;W 
yl;rj;J  bfhLj;J  tpl;nld;  kPjp 
Ik;gjhapuj;ij  ,uz;L  tUlj;jpw;Fs; 
bgul;l  Koatpy;iyah  vd;W  nfl;lhy; 
bgul;l Koatpy;iy/

/////jhth  brhj;J  xU  Vf;fh; 
Ik;gJ  yl;rk;  nghFk;  vd;why;  mt;tst[ 
nghfhJ/ vt;tst[ nghFk; vd;W nfl;lhy; 
xU gj;J yl;rk; nghFk;/@
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(f) Of course, the plaintiff has denied several other suggestions put to 

her  with  regard  to  the  nature  of  suit  Agreement  and  the  real 

intention  for  executing  Sale  Agreement.   However,  the  overall 

circumstances would probablise the case of defendants.  When the 

fact that the defendants wanted urgent money to cancel the prior 

Agreement of sale under Ex.B2 is admitted, the recitals in the suit 

Agreement  that  the  plaintiff  has  agreed  to  sell  the  property  for 

family expenses and for their business are artificial.

(19)The suit Agreement is a registered Agreement.  As pointed out by the 

learned counsel appearing for respondents, the registration could have 

been avoided as it is not a statutory requirement particularly when a 

sum  of  Rs.13,100/-  has  been  paid  as  registration  charges.   The 

expenses  towards  registration  of Agreement  would be not  less  than 

Rs.20,000/-.  This extra expense could have been avoided by getting 

the Sale Deed executed.   No reasonable prudent  man  will postpone 

execution of Sale Deed by two years if he has paid Rs.13 lakhs under 

Agreement and a further sum of nearly Rs.20,000/-  towards expenses 

for registration of Sale Agreement.  It is to be seen that when money 

lenders advance loan on the security of such Agreement, the expenses 
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towards  registration  would  only  be  borne  by  the  borrowers  and 

therefore,  it  would  be  convenient  for  the  moneylenders  to  insist 

registration of Sale Agreement.  It is true that the burden lies on the 

defendants to prove the nature of transaction as pleaded by them in the 

written statement.  This Court takes notice of several instances where 

innocent land owners are forced to execute even Sale Deeds as security 

for the loan advanced to them. Since there is prohibition for charging 

exorbitant  rate of interest for loan, this Court is not surprised to see 

cases  where  the  land  owners  are  forced  to  execute  Agreements  as 

security for loan transaction.

(20)The suit Agreement refers to a forfeiture clause by which the plaintiff 

will lose the entire amount of Rs.13 lakhs in case he is unable to pay 

the balance amount of Rs.50,000/- within a period of two years. The 

forfeiture  clause  appears  to  be  to  impress  anyone  reading  the 

Agreement as an Agreement to be more in favour of land owners.  In 

other words, such clauses are intended to make the Agreement appear 

that  the vendors had  equal bargaining power at  the time of entering 

into Agreement.  however, a bona fide purchaser of property would not 

agree to lose the entire consideration if he is unable to pay a paltry sum 

of Rs.50,000/-, which is just 3.7% of total consideration.
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(21)As  indicated  above,  this  Court  is  of  the  view  that  the  case  of 

defendants in this case is more probable than the plaintiff's assertion as 

regards  the  nature  of  transaction.  Though  the  burden  lies  on  the 

defendants  to prove the loan transaction as  pleaded by them in the 

written statement,  this Court on  appreciation of overall circumstances, 

is inclined to believe the case of defendants as this Court finds that the 

plaintiff's evidence as PW1 does not inspire confidence. The plaintiff 

has come forward with a false case that possession of suit properties 

were handed  over to  plaintiff under  the  Agreement.   Whereas  it  is 

specifically referred to in the Agreement that possession is not handed 

over to the plaintiff under Agreement.  The plaintiff further admitted 

that she did not negotiate regarding the sale transaction as it was only 

the plaintiff's husband who went to the house of defendants  and she 

knows only from her husband about the nature of Agreement.

(22)Learned counsel for the appellant/plaintiff relied upon the judgment 

of this Court in the case of T.G.Pongiannan Vs. K.M.Natarajan and  

Another   reported  in  2009  [6]  CTC 301,  wherein a  learned  Single 

Judge has held as follows:-

''18.It is a trite proposition of law that the  

adequacy  of  consideration  is  not  germane  for  
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deciding the specific performance of an agreement  

to sell. Only if there is a prima facie case that fraud  

has  been  committed  by  one  party  as  against  the  

other,  in  such  an  event  alone  inadequacy  of  

consideration would arise.

19.To the risk of reception without being  

tautologous,  I would like to highlight  that none of  

the ingredients contemplated under the provisos to  

Section  92  of  the  Indian  Evidence  Act,  has  been  

found  exemplified  or  evinced  in  the  case  of  the  

defendants.''

(23)The learned Single Judge after referring to several judgments  that 

were  followed  in  another  judgment  of  this  Court  in  the  case  of 

P.Sampoornam  and  Others  V.  L.T.Somasundaram  and  Others 

reported in 2008 [3] MLJ 796, has held as follows:- 

''27.It is axiomatic that ratio decidendi of  

a case alone would act as a binding precedent.  In  

the  judgment  cited  supra,  this  Court  rejected  the  

prayer of specific performance on the ground  that  

the plaintiff committed virtually fraud on the Court.  

As such, the said judgment cited on the side of the  

defendants  is  not  applicable  to  the  facts  and  

circumstances  of  this  case.  Wherefore  it  is  

pellucidly and palpably, glaringly and plainly clear  
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that the defendants,  on whom the burden  of proof  

lies  to  prove  that  Ex.A1  is  not  actually  an  

agreement  to  sell,  but  it  was  only  a  document  

intended  to  be  a  security  for  repayment  of  loan  

transaction, did not discharge their burden.''

(24)Learned counsel for the appellant then relied upon a judgment of a 

Division  Bench  of  this  Court  in  the  case  of  M.Ramalingam  Vs.  

V.Subramaniyam   reported  in  AIR  2003  MAD  305   for  the 

proposition  that  the  burden  lies  on  defendant  to  prove  that  the 

transaction was a different transaction altogether and the alleged Sale 

Agreement  and  the  intention  of  the  parties  was  only  to  treat  the 

Agreement as  a  loan transaction.   A reading of the entire judgment 

would show that the Court has recorded a finding that the sale price 

shown in the Agreement was reasonable and that the defendant therein 

has  failed to prove that  the Agreement was only a  loan transaction. 

Several  circumstances  relating  to  the  bonafides  of  transaction  were 

pointed out by this Court in the said judgment. It is also found that the 

defendants who disputed the genuineness of the sale transaction failed 

to prove their defence by examining the co-brother  of the defendant 

himself who signed the document as identifying witness.

(25)The  two  judgments  relied  upon  by  the  learned  counsel  for  the 
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appellant  cannot  be applied to the  present  case where the facts  are 

different  and  the  circumstantial  evidence would support  the case of 

defendants as pointed out above.  

(26)The Hon'ble Supreme Court in Gangabai Vs. Chhabubai reported in 

AIR 1982 SC 20,  relying upon Section 92 of the Evidence Act, has 

categorically held that it is permissible to a party to the document to 

plead that the Deed was not intended to be acted upon but was only a 

sham document.  The bar under Section 92 of the Evidence Act arises 

only when the document is relied upon and its terms are sought to be 

varied  and  contradicted.   It  has  been  repeatedly  held  by  Hon'ble 

Supreme Court and this Court in several precedents that oral evidence 

is admissible to show that the document executed, was never intended 

to operate as an agreement but that some other Agreement altogether, 

not recorded in the document.  

(27)The judgment in  Tyagaraja  Mudaliyar  V. Vedathani   reported in 

AIR 1936 Privy Council 70,  is an authority for the proposition that 

oral evidence in departure from the written Deed is admissible to show 

that  what  is  mentioned  in  the  Deed  was  not  the  real  transaction 

between the parties but it was something different.  The judgment of 

Privy Council is followed by the Hon'ble Supreme Court as well as by 
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this  Court  in  several  precedents.   Therefore,  the  contention  of  the 

appellant  that  the plea of defendants  in the written statement is not 

permissible in view of Sections 91 and 92 of the Evidence Act, cannot 

be countenanced.

(28)In similar situation where longer time of two years or three years is 

specified for paying a very meager amount as balance, this Court in 

several precedents accepted the long time specified for performance as 

one of the circumstances to doubt the transaction as a bona fide sale 

Agreement but one in favour of defendants to prove their case that sale 

Agreement was executed only as a security for loan transaction.  This 

Court in Rajammal and another Vs. N.Senbagam  reported in  2016  

[5] LW 425, has refused to grant the relief to the plaintiff in a suit for 

specific performance.  

(29)A few other judgments in similar situation may be usefully referred 

as indicated below:- 

[a]In  the  case  of  K.Muthusamy  and  

Another Vs. K.V.K.Subramaniam reported in  2011  

[2] LW 289, a learned Single Judge of this Court has 

observed that  granting three years time for paying  

substantial portion of the sale consideration under  

the Agreement is one of the circumstances to hold  
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that  the  Sale  Agreement  is  executed  as  a  security  

for the loan amount.

[b]The  Hon'ble Supreme Court in the case 

of  Tejram Vs. Patirambhau  reported in  AIR 1997  

SC 2702   has dealt with a similar case.  That  was 

also  a  case  where  substantial  part  of  sale 

consideration  was  acknowledged as  advance under 

the  Sale  Agreement  and  very  long  time  for 

completion of transaction by paying balance of sale 

consideration  was  considered.   After  finding  that 

there was no explanation for giving a few years time 

for payment of balance, the Hon'ble Supreme Court 

held that the Agreement for Sale was not purported 

to be a sale in truth and reality.  Though there were 

other  circumstances,  the  Hon'ble  Supreme  Court 

considered  giving  unreasonably  a  longer  time 

without proper reasons as a strong circumstance to 

indicate  that  the  Sale  Agreement  is  not  real  and 

accepted  the  case  of defendant  that  the  agreement 

must be taken as a security for loan transaction.

[c]A learned Single Judge of this Court in 

the  case  of  Pappammal  @  T.Pappa  Vs.  

P.Ramasamy   reported in  2012  [4]  CTC 100   has 

opined  that  the  Sale  Agreement  must  have  been 
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executed  only as  security  or  as  a  loan  transaction 

since out of total sale consideration of Rs.40,000/-, a 

sum of Rs.30,000/- was paid as advance and for the 

payment of balance of Rs.10,000/-, five year period 

was prescribed.

[d]In yet another case, where out of total 

consideration  of  Rs.2,00,000/-  a  sum  of 

Rs.1,65,000/- was paid as  advance and three years 

period was fixed for the payment of balance of sale 

consideration,  this  Court  in  the  Rajammal  and 

Another  V.  M.Shenbagam   reported  in  2016  [6]  

CTC  225, held  that  in  the  absence  of  proper 

explanation  for  prescribing  longer  period,  the  Sale 

Agreement  is  not    a  bona  fide  agreement  but 

obtained as a security to loan transaction.

(30)Learned  counsel  for  the  respondents  submitted  that  the 

appellant/plaintiff has  not  proved his  readiness  and  willingness  and 

that the suit is liable to be dismissed on the ground of delay and laches 

as  the  plaintiff  has  filed  the  suit  only  on  06.09.2011  despite  the 

defendants have sent a reply on 28.02.2011 itself.  This Court is unable 

to dismiss the suit on the ground of delay and laches as the plaintiff 

has alleged payment of substantial amount under the Agreement and 

only a small amount of Rs.50,000/- is payable by way of balance.  The 
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judgment  of Hon'ble Supreme Court  relied upon  by  the  defendants 

cannot be applied to non-suit the plaintiff on the ground of delay and 

laches  if  the  Agreement  is  held  to  be  proved  as  genuine  sale 

Agreement.  Though the evidence of plaintiff as PW1 prompted learned 

counsel for respondents  to build an argument that the plaintiff was not 

ready and willing to perform her part of contract, having regard to the 

finding of this Court that  the suit Agreement is not a bona fide sale 

transaction and since this Court has accepted the case of defendants 

that the suit Agreement was never intended to be acted upon as a Sale 

Agreement but  was  executed as  security for loan transaction,  is  not 

inclined to go into the issue.  Hence,  Point [A] is answered to  the 

effect that the suit Agreement is not a bona fide Agreement as it 

was  obtained by plaintiff as  a  security  for  the  loan transaction 

without any intention to act upon as a Sale Agreement.

POINT [B]:-

(31)It  is  true  that  the  findings  of the  Trial Court  are  on  the  basis  of 

different  reasoning  and  the  Trial  Court  has  not  considered  several 

aspects.  However, the findings of the Trial Court as regards mutuality 

26
https://www.mhc.tn.gov.in/judis



AS.No.257/2018

and consensus need not be interfered with in view of the conclusions 

reached by this Court on the first point.  Since the Agreement is held to 

be  part  of a  loan  transaction,  this  Court  cannot  find  fault  with  the 

judgment  of  the  Trial  Court  refusing  to  grant  the  relief of  specific 

performance.   Hence,  Point  [B]  is  answered  in  negative.   The 

appellant is not entitled to the relief of specific performance.

POINT [C]:-

(32)Though it is contended by the appellant/plaintiff that a sum of Rs.13 

lakhs was paid as acknowledged under Ex.P1, this Court has accepted 

the  plea  of  defendants  that  the  suit  Agreement  under  Ex..P1  was 

executed  as  a  security  for  the  loan  transaction.   Though  the  suit 

Agreement [Ex.P1] shows payment of a sum of Rs.13 lakhs, this Court 

has held that the Agreement is not a bona fide one.  Having accepted 

the plea of plaintiff that the sale Agreement was executed as security 

for repayment of a sum of Rs.6.50 lakhs, this Court is of the view that 

the appellant/plaintiff can be granted in equity, a decree for recovery of 

the money which was admitted by respondents/defendants.  Therefore, 

this  Court  holds  that  the  plaintiff/appellant  is  entitled  to  a  simple 

money decree for  a  sum  of Rs.6,50,000/-  [Rupees  Six Lakhs  Fifty 

Thousand only] with interest at the rate of 12% per annum from the 
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date of suit Agreement dated 05.03.2009, till the date of payment.

(33)Accordingly, the Appeal Suit is partly allowed while confirming the 

judgment and decree  of Trial Court  in OS.No.37/2011 dismissing 

the  suit  for  specific  performance,  the  respondents/defendants  are 

directed  to  pay  a  sum  of  Rs.6,50,000/-  [Rupees  Six  Lakhs  Fifty 

Thousand only] with interest at the rate of 12% per annum from the 

date of suit Agreement dated 05.03.2009, till the date of payment.  The 

judgment and decree of the Trial Court in OS.No.37/2011 is modified 

to that extent. No costs.
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