A.S.No.96 of 2019
and
Cross Obj.No.46 of 2019

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on : 06.07.2023
Pronounced on : 05.09.2023
CORAM

THE HONOURABLE MR.JUSTICE R.SUBRAMANIAN
AND
THE HONOURABLE MRS.JUSTICE R.KALAIMATHI

A.S.No0.96 of 2019
and
C.M.P.N0.3738 of 2019
and
Cross Objection No.46 of 2019

A.S.No.96 of 2019

Sundaravadanam ... Appellant / 1** Defendant
Versus

1.Saroja Ammal

2.Vijaya

3.Suguna

4.Sivakami ... Plaintiffs / Respondents 1 to 4

5.Sekar

6.Thangathurai ... Defendants 2 & 3/Respondents 5 & 6

PRAYER in A.S.No.96 of 2019 : Appeal is filed under Section 96 of

C.P.C., against the judgment and degree dated 20.09.2018 in

0.S.No.104 of 2013 on the file of the Principal District Court, Villupuram.
For Appellant : Mrs.Hema Sampath,
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A.S.No.96 of 2019
and
Cross Obj.No.46 of 2019

Senior Counsel
for Mrs.R.Meenal

For Respondents : Mr.N.Suresh [R2 to R4]
For R1, R5 and R6 : No Appearance.

Cross Obj.No.46 of 2019 :

1.Saroja Ammal

2.Vijaya

3.Suguna

4.Sivakami ... Cross Objectors / Plaintiffs 1 to 4

\Versus

1.Sundaravadanam
2.Sekar
3.Thangathurai ... Respondents / Defendants No.1 to 3

PRAYER in Cross Obj.No.46 of 2019 : Cross Objection is filed under
Order 41 Rule 23 read with Rule 33 of Civil ProcedureCode, against the

findings of the learned Principal District Judge, Villupuram in para 20 of
the Judgment in O.S.No.104 of 2013 dated 20.09.2018.

For Cross Objectors: Mr.N.Suresh
For 1* Respondent : Mrs.Hema Sampath,
Senior Counsel
for Mrs.R.Meenal

For R2 & R3 : No Appearance.

COMMON JUDGMENT
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A.S.No.96 of 2019
and
Cross Obj.No.46 of 2019

(Judgment was delivered by R.KALAIMATHI, J.,)
Aggrieved by the judgment and decree passed in O.S.No.104 of
2013 dated 20.09.2018 on the file of the Principal District Court,
Villupuram, the eldest son of one Palanimalai Chettiar namely
P.Sundaravadanam has preferred this appeal against the plaintiffs herein
namely his mother (Tmt.Saroja Ammal) and three sisters (Tmt.Vijaya,
Tmt.Suguna and Tmt.Sivakami) and his other two brothers Sekar and

Thangathurai.

2. The wife and three daughters of Thiru.Palani Malai Chettiar
have preferred cross objection vide Cross Obj.No.46 of 2019. In fact,
they filed a suit for partition claiming 1/7 share each, for rendition of

accounts and for mesne profits.

3. According to the plaintiffs, originally Palanimalai Chettiar,
husband of the 1% plaintiff, the father of the plaintiffs 2 to 4 and
defendants No.1 to 3 purchased the suit properties by way of registered
sale deed dated 05.01.1981. He along with his children sold 0.07 cents

of lands out of 0.58 cents and the remaining extent is shown as suit
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Cross Obj.No.46 of 2019

property.  Palanimalai Chettiar constructed 14 shops towards the
western and southern side of the suit property by borrowing loan from the
State Bank of India, Manalurpettai Branch and let out for rents. Till his life
time, he was remitting the loan by receiving rents. Thiru.Palanimalai
Chettiar died intestate on 13.06.2008. The 1% and 3™ defendants are in
possession and enjoyment of some of the shops by receiving the rents.
The plaintiffs being class-1 legal heir of Thiru.Palanimalai Chettiar, have
every right to claim 1/7 share each in the suit property. On oral demand
and despite the legal notice issued to the defendants, as no steps
towards effecting partition was taken, suit was laid for the relief of

partition of 1/7 share for each plaintiff.

4. Contending contra, the 1% defendant Sundaravadanam
contends that during his father's old age, as his father was not in a
position to manage the affairs of family, his father along with the 1%
defendant by obtaining loan of Rs.5,00,000/- from State Bank of India,
Manalurpetai Branch and Rs.2,00,000/- from third persons had
constructed 14 shops in the suit properties. He would further claim that
the 3" defendant Thangathurai for his family expenses for his business
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A.S.No.96 of 2019
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purpose and to pay off his debts, demanded his share. On his demand,
an extent of 4124 % sq.ft., of vacant plot situated at Angala Parameswari
Amman Koil street was allotted to him and he sold it to one Ramesh
S/o.Seethapathy Chettiar. As the purchaser demanded all the sharers to
sign in the sale deed. He has also explained about the family

transactions.

5. At trial, the 2" plaintiff Tmt.Vijaya, the 3™ plaintiff Tmt.Suguna
and one John Kennady have been examined as PW1 to PW3. Exs.A1 to
A23 have been marked. On the side of defendants, appellant/1*
defendant Sundaravadanam has been examined as DW1 and Exs.B1 to

B17 have been marked.

6. Originally suit for partition was filed by the wife and 3 daughters
of Palanimalai Chettiar for the relief of partition in O.S.No0.104 of 2013 on
the file of Principal District Court, Villupuram, by showing the properties
of Palanimalai Chettiar inclusive of the sold properties and it was
dismissed. Against which an appeal was preferred in A.S.N0.396 of 2016
and it was disposed of by this Court on 15.09.2016, by directing the
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plaintiffs to amend the suit schedule properties and directed the trial
Court to dispose of the suit in a time frame. Consequent upon the said
judgment of this Court, after trial, suit was decreed, granting 1/7 share to

each plaintiff.

7. The following issues were framed by the trial Court:
1. grar  Qsrsgissal argeense sor 1/7  urtsd  GHES

PSUEkDE STULTEET TSSERGE SOl S655SST?

2. 1 v Urdard) el Q5LS am_mssE oMl &6 sEsmeT

QUUEDLSS oflan andleesefu 4/7 utesms angBEnsE UNsgs
QaETH&S SLEmLLILLLaTT?

3. andmer  Corfluaer  WsE®  Hefl U T &) (6155 S
SO E55SHHST ?

4. gram  Qerggisssm  QUTmIsE 20000  aHLSSK  LipssFiosme
Qelpwrr wpmw 1 wse 3 UrsrgeErssom Cu  amuGrf ursL
gouL® Weterm @m SrELG anuhsss0sTamLgre smin  Lirskurs]

SomMml 2_6OuT EOLDILITEOT ST ?
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A.S.No.96 of 2019
and
Cross Obj.No.46 of 2019

5. ugsfoemw  Qelpurmgn 1 s 3 Urgurgsenn  aumiGiomgs)
urslfiefmer  (pow Sk gs OeTssissmeT  QEuraNssT  oauais s
UBSSTS Gomid Som) 2 GO0 EOLOLITEIT ST ?

6. upeflome Oelwrms T Ursmglyn  ame)  wmmw 3
pUTSELmEgG SLer  Qupm sTamr  QesTsgesak 2 6T SHmLSmeT
SLIGTS Samin Lrsurguilesr s.mm 2 eTenLwTeTST?

7. v rdard) sresn Qewgster akmmrui  @GmOOu Garer
SLETSHT 2 TeOLILTETST? 91§ aTEmeT &L OUGSSIoT ?

8. @ssmam sflwrs LHIIH Qewwin @ EHoaTms &L 6w
QeaISSLILL HeTarsT ?

9. anglaEnsE HLss 566 @7 UfGTImET 66w ?

8. The learned Senior Counsel Tmt.Hema Sampath, appearing for
the appellant would strenuously argue that the suit properties were
originally owned by one Dhanam Ammal and they were purchased by
Thiru.Palanimalai Chettiar through a registered sale deed dated

05.01.1981 and he obtained patta vide Patta No.399 and had been in
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possession and enjoyment of the suit property. There was an oral
partition. Thiru.Palanimalai Chettiar and his sons defendants 1 to 3

herein had partitioned through koorchit in the year 2000.

9. It is her argument that in the oral partition, the properties allotted
to Palanimalai Chettiar are as follows:

i) S.No.64/4 0.39 cents

i) S.No.69/5 0.35 cents

iif) S.No.70/1 0.07 cents out of 0.58 cents.

10. The Properties allotted to 1 defendant P.Sundaravadanam in
Siddhapattinam Village, in Natham S.No.69, out of Acre 15.78 cents
measuring 27 feet (east — west), 90 feet (north-south), with country tiled
house measuring 27 X 30 feet. The properties allotted to the 2™
defendant — namely Sekar in Siddhapattinam Village in Natham S.No.69,
out of Acre 15.78 cents, a vacant plot for an extent of 0.14 cents to the
north of Mariamman Temple. The properties allotted to the 3™ defendant
namely P.Thangathurai in dry S.No.70/1, out of 0.58 cents, a vacant plot
measuring 31 feet (east-west) X 132 feet (north-south).
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A.S.No.96 of 2019
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11. It was further contended that Palanimalai Chettiar sold 0.07
cents out of 0.58 cents in order to repay the debt of 3 defendant
Thangathurai to one Elumalai. The 3" defendant sold his share of vacant
plot to one Sivakumar on 20.03.2000. Thereafter, on various dates,
Palanimalai Chettiar sold vacant plots to various persons. In S.No.69/4
and S.No.69/5 in the plot measuring 0.11 cents, Palanimalai Chettiar
along with the 1* defendant Sundaravadanam by obtaining a loan of
Rs.5,00,000/- from State Bank of India, Manalurpettai Branch and by
getting loan of Rs.2,00,000/- from third person, constructed 13 shops.
Palanimalai Chettiar had been residing with his wife and
Thangathurai(D3) as one family. Some of the shops were let out by
Palanimalai Chettiar by receiving advance amounts and rents. It was
further claimed that after the death of Palanimalai Chettiar, till the month
of December 2009, the 3™ defendant Thangathurai has also let out some
of the shops and he had been receiving advance and rent. She would
stress upon the fact that it was only the 1% defendant namely the
appellant herein administering some of the suit properties and hence
prayed for dismissal of the suit.
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A.S.No.96 of 2019
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12. Per contra, the learned counsel appearing for the respondents
2 to 4 (3 daughters) of Palanimalai Chettiar, Thiru.N.Suresh would
vehemently contend that their father purchased the suit property by way
of sale deed dated 05.01.1981 from one Dhanam Ammal vagaiyara. He
had disposed off 0.07 cents to a third person, the remaining extent is
shown as suit property. It is the further case of the above said
respondents that on the west and south side of the suit property, 14
shops were constructed and named as Kamadhenu Complex and let out
for rent by Palanimalai Chettiar by obtaining loan from State Bank of
India, Manalurpettai Branch, and he was receiving the rents and repaying
the debt till his death(13.06.2008). It is his further argument that the rear
side shop No.11 was demolished and in the rear side of shop Nos.10
and 11, a godown measuring 60 X 30 feet has been constructed by
spending an amount of Rs.45,000/- by the 1% defendant. It was
further contended that among 7 shops which are situate at the southern
side and 3 shops situate at the eastern side, the 1 plaintiff has been
living there and let out 3 Shops for a rent of Rs.1,000/- for each shop and
has been eking her livelihood. All the remaining 8 shops and the godown
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A.S.No.96 of 2019
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are let out by the 1°' defendant and he receives Rs.12,000/- as rent every
month. But, it was further claimed that the 1*' defendant does not repay
the loan which was availed for the construction of shops and debt
amount to the tune of Rs.7,00,000/- remains to be paid. As the plaintiffs
demanded for partition despite the issuance of notice to the defendant as
the properties were not partitioned, suit was filed by mother and the three

daughters.

13. With regard to Exs.B7 to B10 pronotes as no creditor was
examined by the 1° defendant they cannot be considered as true
documents. The learned counsel would further submit that as the 1%
defendant has been receiving rent from 10 shops, he alone is liable to
repay the loan which was obtained from State bank of India,

Manalurpettai Branch to the tune of Rs.14,000/-.

14. 1% plaintiff, Tmt.Saroja Ammal is the wife of Palanimalai
Chettiar. The plaintiffs 2 to 4 and the defendants 1 to 3 are the children of
Palanimalai Chettiar. The suit properties are situate in 1)
Siddhapattinam Village, Manalurpettai sub-division in New S.No.177/1, to
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A.S.No.96 of 2019
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an extent of 1600 sq.metre and 2) in New S.N0.177/2 to an extent of
1400 sq.metre, totally measuring about 3000 sq.metres of plot and 14
shops were constructed thereon along with godown and house roofed
with cement sheets with electricity connection at Door Nos.268, 268/1 to

1.

15. Heard the arguments of learned Senior Counsel Tmt.Hema
Sampath appearing for the appellant and Mr.N.Suresh, learned counsel
appearing for the respondents 2 to 4 and perused the materials available

on record.

16. Based on the aforesaid submissions made by both sides, the
following points arise for consideration:

i) Whether the trial Court was incorrect in granting 1/7 shares each
to the plaintiffs.

i) Has 3 defendant Thangathurai to be excluded from granting
any share in view of the sale by the 3™ defendant, after the death of his
father, the undivided property of their father situate in Siddhapattinam
Village - a vacant plot situate in Angala Parameswari Amman Koil street
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A.S.No.96 of 2019
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in. S.N0.69/5 out of 0.35 cents to an extent of 4124 % sq.ft., to one

Ramesh,

Points No.1 and 2:

17. The suit was laid by the wife and three daughters of
Palanimalai Chettiar for the relief of partition of 1/7 share to each plaintiff
against her three sons. There are two items shown in the suit properties.

Schedule of property details are as follows:

Q&rggiaflr

1) mﬂ@ﬁlu,mb flig., LDEG'OT@I'I'I'I'GLII_.GG)L EL.I.Ly..,
eS0T, Ugoms &TCa  eTerr.69/4—0.16.0
gréng ug BeSWw &T6 erewr. 1771 — 1600 &5 Ll
ugesfioeme  Qlwrm  &korun  QSTHSS LTS EhSEL
&5\, 0.1650T 6TOT T LOGT6L GrmemELo EATETGS LesFLoemeug
Qelpwurr  Somun  QsTOSS LETHERS@W  QuHLTaT
Cemuiy  Qsmeingw Osne, SpsssiL 2 g
oL ssmen  CumE, omsterurGuamar  aigsELn
ALEE, @sar el 1326 &5 LT wemeor.

2) afLULrLo lig. LngzeT g TTCLIL 6mL &lllg.,
FBSLLL 6o &lmio, LEhms TG sTeur.69/5 — 0.14.0
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A.S.No.96 of 2019

Cross Obj.No.46 of 2019

gréng us Besw 16 eewr.177/2 — 1400 &.060L m&E
1 aug ol LssnEy &usE, msmsr  urGueveur)
Coralln aiFB@L AL &S, (W LmmL U(Bmﬁ &lewyil
woars@n  Comg, Qumorer GCsmuie aigsew, UTnskin
il enGw Oene, @sar wesulw 1016.82 &.5. wemsTw,
Cumue  @rer@®  ouil L msaflgw  Csrmg  Comumin
CrmisoL @Llp 7 SOLSEHW, CFETUDL 7  SOLSEHL,
5 14 aaanl_aa@ﬁ), GULugJLB o gIer 12, 13, 14 SemL_g6i leoT
feorumio 30" X 20" gyemellw  sULLU @erer  GOLTaID, o8
Qeoousst YT.dldl Cusms Sl RSHSEHD  @&keTeT
flesT  @eveTULSEHL, 1 gl SOLSE Suumn  08.6.19,
HG6w.35 gemally SLigwsrer ElolLnsuoTL 9_§|_' Gumr'L &G,
@& o emer  Uflor  @emeTOTLILYD, o6 Qurgs &l

5-63,00,000/- gy @o.

For easy understanding, the genealogy details of Thiru.Palanimalai

Chettiar is given hereunder:

Palanimalai Chettiar

Saroja Ammal
(Died on 13.06.2008) P-1/R-1

https://lwww.mhc.tn.gov.in/judis
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A.S.No.96 of 2019
and
Cross Obj.No.46 of 2019

vadanam
P2/R2 P3/R3 P4/R4 D1/A D2/R5 D3/R6

18. The suit property was originally purchased by Palani Malai
Chettiar from one Dhanam Ammal Vagaiyara in 1981 and he was in
possession and enjoyment of the said property by obtaining patta in Patta
No0.399 is not in dispute. After disposing a portion of the property by all
the family members, the suit property remains undivided. It is also
evident that already an oral partition had taken place between Palanimalai
Chettiar and his three sons namely Sundaravadanam, Sekar and
Thangathurai. Palanimalai Chettiar died intestate on 13.06.2008. But,
without any arrangements, the sons of Palanimalai Chettiar have dealt
with the property. This is quite evident from the detailed evidence of PW1
Smt.Vijaya and PW2-Suguna and DW1 — Sundaravadanam. During the
life time of Palanimalai Chettiar and thereafter also there were very many
land and money transactions have been made in the family. PW1
Tmt.Vijaya though she was given in marriage in the year 1986, her
evidence in toto gives a clear picture about the money transactions and

land transactions that had taken place in the family.
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19. It is the case of the plaintiffs that during the life time of
Palanimalai Chettiar, he obtained loan for construction of shops in the
suit property from State Bank of India, Manalurpettai Branch and an
amount of Rs.7,00,000/- is due to the Bank. For which, the 1°' defendant
namely DW1 claimed that till the last breath of Palanimalai Chettiar, he
was in possession and enjoyment of the shops by letting out the shops
and was receiving the rents. After his death, a portion of suit property
was converted as a house and it is being enjoyed by the 1% plaintiff
Saroja Ammal and 3™ defendant Thangathurai. From the evidence of
PW1, PW2 and DW1, it is evident that DW1 and his brother
Thangathurai have been enjoying the suit properties. The 2™ defendant
on receipt of summon neither appeared before the Trial Court nor chose
to contest the suit and remains exparte. The 3" defendant has submitted

to decree before the trial Court.

20. On the side of the plaintiffs, Ex.A4 to A8 namely Pronotes
which are said to have been repaid by the said Palanimalai Chettiar to his
son namely Sundaravadanam and they have been marked as Exs.A5 to
A8. Ex.A4 Pronote is a pronote executed by Palanimalai Chettiar in
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favour of Tmt.Aadhilakshmi Ayyasamy and the other pronotes are
executed by Palanimalai Chettiar in favour of his 1% son
Sundaravadanam. These pronotes have been filed by the plaintiffs' side
contending that Palanimalai Chettiar obtained loan from his son
Sundaravadanam and he himself repaid the said loan amounts. With
regard to Ex.A4, the connected party was not examined. It is the
evidence of PW1 Tmt.Vijaya that her father obtained loan from
Siddhapattinam Ayyasamy Gounder on 17.03.2005 for the purpose of
constructing the shops and he executed a pronote-Ex.A4 in favour of
Smt.Aadilakshmi Ayyasamy and it was repaid by him. On the contrary,
DW1 states that the said amount along with the loan amount, he has
repaid to the State Bank of India towards loan and the legal heirs are
liable to pay the same. But, no counter claim is filed by the

15t defendant.

21. The appellant herein claims that after the death of Palanimalai
Chettiar, the 3™ defendant Thangathurai demanded for partition and in
S.N0.69/5 out of 0.35 cents, which is their father's undivided property, he
got vacant plot-measuring 4124 74 sq.ft., and sold the same. He would
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more than what he would get as a share in the suit properties, besides,
instigated his sister Vijaya to file the suit again to get 1/7 share in the suit
property by endorsing that he has no objection to decree the suit as

prayed for by the plaintiffs.

A.S.No.96 of 2019

Cross Obj.No.46 of 2019
further claim that Thangathurai has sold the property through Ex.B6,

during her cross-examination which is extracted hereunder:

T our  @ois UG susgeor
Qerssly ursn  NGgs QeThes CHLLTT  smaTmme
s, QEaTTe &.676007.69 /5 & 4124-1/2 &8Il @)L 1o
SESSIOTEE OQSTOSSULLL G darpre  shSTer. ohs
Qersms Lnezer g TTGLIL smL_6miLl Comms ESHTLE)
®&|_°|;Lu_|rrr'r @LnrnTr'r U(Bmﬁ Ersu'rum@&',@ SOITLLLD
Qer@sgel Lrm  aarmre  sfETEr. o608 (.17
ALESENG Sorun  QSTOSSTTSETT  GTTMTR  EHTLSL
@, 131020110 smiseT  GOWU 2 mfeTTseT
S|EDETTR(THLD Commgl om &eorun  QsTHSseTCamTL
TETMIE  FHG 6. omE STl ussn  Lleur.sm-
34,6.

22. On a perusal of Ex.B6, it is discernible that it was executed by

all the legal representatives of Palanimalai Chettiar. It reads that :
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Fasal 4  SSUSLLAMSE amuGomfl  urswrs

The said details were affirmed by PW1
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HoLgs OQerssly gmuelsg  amn UGS
@sareuinsar.  Q&Tsms.

oy efluno: prasst  Ererg  CHsul  gmisefL o
Qrresn  QupmsGseremrL  {1.3,50,000.00-5@ &858
ansleorn Qg QeTOsg SarCuin amsafl 4
s Lot GLLUTTSS Osoaimsrean, — eflumumy
Q&aiinsrsain, (AR Ry S5L_6TT & 6M6T LIS
QeLISNETEAD  HGITR 4  SsSULLaT  HT6rs)
Gt Smigafl_L Qrr&sLn Qum mis Q& sTTL
r.3,50,000.00 @ns mum {peor my ML
souougmuiiyupuo...”.

23. It is pellucid that already oral partition took place between
father and sons. After the death of Palanimalai Chettiar, the 3
defendant Thangathurai had got a plot to an extent of 4124 2 sq.ft., in
S.N0.69/5 - suit property and sold it through Ex.B6. Details of suit
properties as follows:

i) In New S.No.177/1 - Old S.No.69/4 -

Out of 0.16.0 ares - 1326 sq.metre = 14267.76 sq.ft.,

ii) In New S.No0.177/2-Old S.No0.69/5 -
Out of 0.14.0 ares — 1016.82 sq.metre = 10940.98 sq.ft.,

Total 2342.82 sq.metre = 25208.74 sq.ft.,
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Therefore, in view of execution of Ex.B6 sale deed that too after the
death of Palanimalai Chettiar, the 3 defendant Thangathurai is not

entitled for partition of suit property at all.

24. Therefore, as the plaintiffs are the wife and daughters of
Palanimalai Chettiar, each person is entitted 1/6"™ share in the suit
properties. The 3" defendant Thangathurai had the benefit of selling his

share through Ex.B6 as early as on 13.10.2011 before 12 years.

25. Therefore, in all fairness, except 3" defendant Thangathurai, it
has to be divided into six shares. Based on the aforesaid discussions, we
are of the considered opinion that the plaintiffs are entitled for each 1/6

share i.e., 4/6 share in the suit properties.

26. In the plaint, there is a prayer for 4/7 share in the rent collected
by the 1° defendant and also for past and future mesne profits. As both
the prayers are one and the same, the plaintiffs are entitled to lay a

separate claim under Order 20 Rule 12 CPC.
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27. In fine, this appeal stands partly allowed. The plaintiffs are
entitled to 1/6™ share each in the suit properties. The cross objection
stands dismissed. Considering the relationship between parties, there is

no order as to costs. Consequently, connected miscellaneous petition is

closed.
[R.S.M., J.,] [RKM,J.]
05.09.2023
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ssn
To
The Principal District Court,
Villupuram.
R.SUBRAMANIAN, J.,
and
R.KALAIMATHI, J.,
ssn
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