[=] s oy
W.P.N0.29968 of 2005

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 09.02.2023

CORAM :
THE HONOURABLE MR. JUSTICE J.SATHYA NARAYANA PRASAD

Writ Petition No0.29968 of 2005
and W.P.M.P.No.18672 of 2006

M/s. T.Abdul Wahid & Co.,
Foot Wear Division,
Represented by its Partner,

Mr.H.Mahmood Akthar ... Petitioner
Vs.
1.The Labour Court,
Vellore.
2.G.Nethaji ... Respondents

Writ Petition filed under Article 226 of Constitution of India, praying
for issuance of Writ of Certiorarified Mandamus calling for the records of the
first respondent in 1.D.No.217 of 2001, quash the impugned proceedings
dated 03.11.2004 and further direct the first respondent to examine the case
in light of the law declared by the Apex Court in (2002) I LLJ 1053, afresh
and thereafter pass orders in accordance with the provisions of the Industrial

Disputes Act, 1947.

For Petitioner : Mr.V.Sundareswaran

For Respondent 1 : Court
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For Respondent 2 Mr.E.Srinivasan

ORDER
The relief sought by the petitioner in this writ petition is to call for the
records of the first respondent in [.D.No.217 of 2001, quash the impugned
proceedings dated 03.11.2004 and further direct the first respondent to
examine the case in light of the law declared by the Apex Court in (2002) I
LLJ 1053, afresh and thereafter pass orders in accordance with the provisions

of the Industrial Disputes Act, 1947.

2. The facts of the case in a nutshell:

The case of the petitioner is that the second respondent viz., G.Nethaji
never worked with the petitioner company, which was started in the year
1987, employing more than 100 workers. However, the petitioner company
received a notice in Na.Ka.No.362 of 2000 dated 10.05.2000 from the Labour
Officer-II, Vellore, regarding the alleged termination of the employment of
the second respondent. Since the conciliation proceedings failed,

immediately, the second respondent filed an Industrial Dispute in 1.D.No.217
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of 2001 before the first respondent / Labour Court by producing a bogus
document viz., the duty pass and the gate pass to substantiate his claim.
Thereafter, the first respondent / Labour Court has passed an award dated
03.11.2004 by directing the petitioner company to reinstate the second
respondent along with the backwages and continuity of service. Aggrieved
by this, the petitioner company has come forward with the present writ

petition.

3. Learned counsel for the petitioner would submit that the second
respondent never worked under the petitioner’s company and as per section
25(D) of the Industrial dispute Act, 1947, the petitioner had maintained the
muster roll and the same was filed before the Labour Court and marked as
Ex.M.6 but the Labour Court did not consider the same with proper
perspective and allowed the 1.D. filed by the second respondent without any
legal basis. Moreover, the petitioner has filed a Salary Register, Allowance
Register, 16 months of E.P.F. Return and 15 Months of E.S.I. Returns before
the Labour Court and the same were also marked as Ex.M.7 to Ex.M.10,

however, the Labour Court has failed to consider the same, while passing the
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award dated 03.11.2004 in I.D.No.217 of 2001.

4. The learned counsel for the petitioner further submitted that the
second respondent did not produce any piece of evidence to prove that he has
worked under the petitioner company. The petitioner side witnesses viz., one
B.N.Madhin Ahamed (M.W.1) and 2.Somanickam (M.W.2) never accepted
that the second respondent worked under the petitioner company and these
evidence were not taken into consideration properly and the same was
misconstrued by the Labour Court. It is pertinent to note that the second
respondent has not filed any single evidence to prove that the he has worked
more than 240 days under the petitioner company and hence onus burden lies

on the second respondent and he miserably failed to establish his case.

5. The learned counsel for the petitioner contended that the second
respondent had produce the bogus attendance record in the Form-F
prescribed under the Tamil Nadu Shop and Establishment Act but the
petitioner’s factory is governed by the Factories Act. According to

Ex.Nos.M.6 to M.10, there was no employer employee relationship between
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the petitioner and the second respondent. Hence, the petitioner has no locus
standi to file a 2(A) petition. The petitioner company never issued any duty
pass to the second respondent and he produced the fabricated documents
before the Labour Court. The labour officer written a letter dated 10.05.2000
in Na.Ka.No.362 of 2000, regarding the alleged termination of the second
respondent, for which, the petitioner company has replied vide its letter dated
07.06.2000 and it clearly stated that the second respondent was not employed

in the footware division of the petitioner company.

6. Learned counsel further contended that in reply to the copy of the
petition filed with annexures by the second respondent dated 18.07.2000, the
petitioner company has written a reply dated 25.07.2000, which has been
marked as Ex.M.4, wherein, it stated that the second respondent has produced
attendance records for the month of February and March 2000 in Form-F,
prescribed under the Tamil Nadu Shops and Establishment Act, whilst the
petitioner’s factory is governed by the Factories Act and the Tamil Nadu
Factory Rules. Moreover, the petitioner company has maintained muster roll

for all the workers in combined Form No.12 and 25(A). Since the
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petitioner’s factory is governed by the Factories Act and Tamil Nadu
Factories Rules, there is no need for the Management to maintain Attendance
Register in Form-F which is prescribed in an altogether different statute and
whose provisions are not applicable to the petitioner's factory. Therefore, the
attendance record, duty pass produced by the second respondent is a false and
fabricated one and the second respondent was not in the employment of the
petitioner company. Hence, the petition under section 2A has to be rejected.
Further, there was no claim for E.P.F. or E.S.I. by the second respondent and
no complaint before the competent authority regarding non-payment/denial
of E.P.F. and E.S.I. payment. Hence, he prayed for allowing this writ petition

by quashing the award passed by the Labour Court.

7. Per contra, learned counsel for the second respondent submitted that
there was no reply for the letter dated 21.04.2000 written by the second
respondent, wherein it was stated by the second respondent that he joined the
petitioner company in the year 1999 and worked in C-Unit, fourth conveyer
section along with 38 workers in that section and was drawing a sum of

Rs.1000/- towards salary and Rs.900/- as Dearness Allowance and House
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Rent Allowance of a sum of Rs.70/- and also stated that he was terminated
from service on 17.04.2000 without conducting any proper enquiry and it is

against the principle of natural justice and illegal before the eye of law.

8. Learned counsel drew the attention of this Court to the document
Ex.P.1 - Duty Pass bearing No0.4625 dated 16.04.2000, which clearly
shows the name of the second respondent, unit name, the signature of the
manager along with the time and purpose. The learned counsel further
submitted that section 25(N) of the Industrial Dispute Act, 1947 was not
complied with by the petitioner company before retrenching the second
respondent from the company. Moreover, E.S.I., E.P.F. benefits were also
not paid to him, which leads to unfair trade practice and the retrenchment of
the second respondent, it is a clear case of victimization. The learned counsel
drew the attention of this Court to the findings of the Labour Court which is

extracted hereunder:

“Daygmrr  uswh  ufESmE  STLL Bl  umev
QaTOSSII LTS &l ComssrL (il LT  HES6
SrEsn  Qeuwiu @ goa  Csrg.sroyions  GHuI6
QWi Gererg.  30.03.2000 wmmin 16.04.2000600 Hi e
LI 81 QPRSI L ST GuI® QeI DlsTer .

Cupsswi.  oyoeoTmsa e ojpluemLue) LIS,
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TETO@STIT Brarsssh Ul Q&g ESTT aTLmS
S|flgVTLD 6T6OT ML LOGQISTITIT SrLiLe 6UIT G601
QewiuGasrpg). GCLPEITL oy QRIS TSITLOGISTTT
FQeerssnred  aRSILLaOmN e  TSNLIGISTTTTE
LYISSILLafRme. Kl5.6m.1  SemaemL surru]QLnrrgS]
&rn_eﬂug@sur GmIsE efemrenevruier (Burrgj, @I_Ly. LIm 81
georugio, GsL  umen  ETETLISID @mgjg,rrafr 6T6OT MILD,
OBT.5.5T. 2. 160 EIEEN 6TOTLIGUT DSOS S
Gur_@erermm  eTeormio, Cmgmel)  eTetueum  Goumew  Csle
QeuefuleS\mmg 2 6TCor  AUBSKLSSOTD  6TaTMID, RIS
Couemev smremTons Qeusfuly GFoasTs TSI D6 )
e, Qmuw.eT.opln  @ererre GuGersr erer  wimm
waCuwss Cur Qetetarm  eearm  QeMluTg  sTeTmio
SoplTermT.  eTETGR STEWLOGUSTITT ;ﬂ?mrrasg'mg Camfg
oerfsar @sQuUESS GuT @eTarTT  ETLIMS gqm'lu
WS Cousmw Colp ES\HESHOMD  eTaTg)
ossSlr oLl LW CeTRMmEs  GHMIS
QsTeTaTaID @u.lsurrgl Qgr.g.om.901 @QF5 aysspsns
2 (HeurSSLILLL | eT6ur TSNS S
GpUU@ag  aSugsTT  Bpeersms  ShES
oFerflser @sQuUysSL @arar ool @ES
asdpsTs SUTASSULLLG 6Tyl  S.peums 65
SplumLullgy  gp&  Guerg. Qzr.5.6m.95.18
uffefl5g UMEGWeLTSl L@HSSIULMST QFLNUSDSTS
oar @GO Berer g Cugn sy  Goaime
aarg  GOUSL UL @aTergl. geamp  GOLULUL@L
foou Cume Gz amuarnsesCst, GCaugl
Coumasars 2 amCar amHUATSERECHET GpserL Lo
ayEsILL QeTersrs gl Querg. Lisouflufls0
@@oUUaSmsES Srar CupsaTL LT  aESLLEL
oor  oflu  Sulpw Feooulld LEISTTT, TSMOSTT
Erarssgk umfl Qeuwaiemem aTy SgL)  Sapg)
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ThS SjipLiLenL_uflgio BLLIG S g IGIT& @evene
Qgr.g.ar.oplar  upGu  aFTL@STTT  ENrssEk
LEISTTT Ul QEugsTeTTT UM ISP (ipskTDGI.
TSN LOGISTIIT I\ ourrss & sfleur Lol SLLEL
UGPSR  LEISTIT GUUT BN  FTATLUSDSTES
wEISTTT,  aFNLESTIT — PrarssdeuCu U
Qouaileme e (o TOSS @GWOTF. LGS,
TETLEISTTT Eamsgssk Usel QEWGSTETTT  6TaTLmS
1Ll 0@ Qm D STESN Gawwn  Bmaullk
weysTTT Ul QewgeTerersta sme @wein.  serCal
@aeurprer  Keoeul g LESTIT  BaTsSskn
urroflssuu@L uﬁ](ﬁsu@aaaﬂsf) Lnscuug;rrmi QU
STETULL QIk06HE0  6TETMTSI,  TETOESTTT  MITeTsS8k0
uewfl  Qewgms oelu  LESTIT  STUNN o eETEISET
gresm  Qswgerst Keooul CumssrL e STnaSTIT
Krarsss  umf Qsugms ol STy SrLiik
SRS  STHSN  Gawgerer  Kemeouly  Comeesr
geogsTTT  Erarsgdw  Cupsmi.  LHCau@aser
yopurs  urmufissaveme  TATHLD,  OETSFI
Qemforetrasfler  Guumw LGSR  GETer®
amuuLaiwemew  aarCp  &mS S LOGISITIT,
agogismy Brarssgk uswfl Geuwelame  sTerg)
Gagld Spm (PpIRL  QuUTWWTE S pUULQererg
crw'r!.mg .er.g.arr:_gg,.ﬁ)' .@@n';(Bg ap?]u@y.aﬂsu'rmgj.
6T S ITLOGLISTITIT BIT6UT & &85 lv, LOGB)STITIT Lieoof 1oL
QeUILeNOme  6TETM Smid Somm QUTLI  6Ter  S(HSID
Keooul  wasTrT el S leTET S mmISS6T
SDETSGID 2 EOLLTES @HSS EUTILLGTATS]  6T60T ML,
ons el GG  WEISTTHSE UsflomssUUL L g
sULeNCTTSLOMaTs eTarumSID  yflusumn.  6TSTLoGSTITIT
T, LeISTIT Ut @mMBESTT  sTaTUmSWID, 240
BTL&ER&GE Gue Ul Q&g ESTT ererumsun, 240
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BTLGemer  Bms@n  QuUTmIy  LEISTTOT  STTHSS
TaTmI, Seern @ns wamel EipusTLEsIwLaikme
TaTmL, gy QUG  SETEMLW  ITSIOISS

LTS,

“Range Forest Officer — Vs. - S.T.Hadimani,
(2002, I.L.L.J. Page 1053)

6T6OTM YNEEAY 2 §5ESL6TMS %0
Nnifssiu. Qeater  STIkD6T SLleSSTLIpaTTST.  @IHS
aSms QUTMISSDT aSTEISTTT STLLk, WLEISTTT,
TeELEISTTT  Eramsssh  umf  Osusms  gUUS
Qaerar®, oCssuugSh 240 BILSERGSE GODETSG
uewfl  QEwgleTemmT 6T 60T M) S U HES ST, 240
BTL&ERGE Gue Ul  QEwgeTermT  darm & menm
Krfe@n  Gurmy  LESTT®T STTESS 6T (Pl
Qeww @uels, oyETTR @5S L@ COUTNISSEIDT
LIS, 6T LGS TITIT TV 6T & 85 50T Lieoof 1oL
Qeuiefkme  aTer QL QOLTSSTE LMISS S mllsTer
Keoouly  ComsemwrL  s.mm Qumw  eTeer  ERmUewoTL
Qewwiu Gerer  Moeoulky,  weSTTT  meTeufl 19996
ueofufly  Gemmgl T 20000  UsEFLOMISSUILLL STS
Fml Smm BULSS USTS 2 aeTOgaTCn (ean) Q&
@uen, 240 ELSEH&E Cua Ul QFussTeEta &ms
@weyis.”

9. Learned counsel further submitted that in view of the above
categorical finding of the Labour Court, it is true and evident that the second

respondent has worked with the petitioner company and the duty pass and
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gate pass submitted by the second respondent was issued only by the
petitioner company, which was not fabricated documents as alleged by the
petitioner. Hence, he prays for dismissal of the above writ petition by

confirming the award passed in [.D.No.217 of 2001.

10. Heard the learned counsel on either side and perused the materials

placed on record.

11. In this case, on perusal of the records, it can be seen that in regard
to the letter dated 21.04.2000, written by the second respondent to the
petitioner company, seeking job with continuity of service, the petitioner
company has failed to give any reply to that letter. The duty pass which has
been marked as Ex.P.1 clearly shows that it was issued by the petitioner
company, duly signed by the Manager of the company and it also contains the
name of the second respondent along with his working unit and the petitioner
company has also not denied that the above mentioned gate pass was not

issued by them.
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12. During the cross examination, M.W.1 viz., B.N.Madhin Ahamed,
in his evidence has stated that the duty pass and the gate pass are one and the
same. It is pertinent to note that, one Siddiq has signed in the gate pass, who
1s one of the officers of the petitioner company. Hence, the Labour Court has
rightly arrived a conclusion that the duty pass dated 16.04.2000 marked as
Ex.P.1 was issued by the officer of the petitioner company and the same is
not fabricated or false document as alleged by the petitioner company and on
perusal of the Ex.P.1 (duty pass) it is mentioned as “going to hospital”.
Hence, the contention by the petitioner company that the duty pass is issued
only to the person, who is coming in search of job cannot be accepted and the
same has been rightly rejected by the labour Court. Therefore, the contention
of the petitioner that the second respondent did not work with the petitioner
company is not believable and the same is rightly rejected by the Labour
Court, since the second respondent's name was not mentioned in any of the
records submitted by the petitioner company, it cannot be presumed or
concluded that the second respondent was not worked in the petitioner

company.
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13. It is pertinent to note the categorical findings of the Labour Court
that the petitioner company has failed to maintain the records properly and
apart from this, the register containing all the names of the workmen were not
produced before the Labour Court. In view of the above clear and categorical
finding by the Labour Court and Ex.P.1-Duty Pass, filed by the second
respondent, the contention of the petitioner that the second respondent never
worked with the petitioner company is unsustainable and untenable.
Moreover, the denial of job and continuity of service by the petitioner to the

second respondent is illegal.

14. Hence the Labour Court has rightly held that the second respondent
worked with the petitioner from January 1999 and worked till April 2000 and
it can be presumed that he has been worked for more than 240 days. Further,
the Labour Court has rightly held that there was more than 100 workers
working with the petitioner company and the retrenchment without prior
permission of the government is not in accordance with law. So, the

termination/retrenchment of the second respondent is in clear violation of
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Section 25(N) of the Industrial Disputes Act, 1947 and the same is not valid

and proper in the eyes of law.

15. It is well settled law that this Court cannot interfere with the
findings, award passed by the Labour Court under Article 226 of constitution
of India unless it is perverse or arbitrary and in the present case, the findings
of the Labour Court is based on the material documents submitted by both the

parties.

16. In view of the above factum of the case, this Court 1s not inclined
to interfere with the award passed by the first respondent/Labour Court,

vellore in 1.D.No.217 of 2001 dated 03.11.2004 and the same is hereby

confirmed.

17. In the result, this writ petition is dismissed. No costs.

Consequently, connected miscellaneous petition is closed.
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09.02.2023
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Index : Yes/No
Speaking Order Yes/No
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J.SATHYA NARAYANA PRASAD,J.

vm
To:
1.The Labour Court,
Vellore.
W.P.N0.29968 of 2005
09.02.2023
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