W.P.No0.32116 of 2004

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON: 23 .06.2023

PRONOUNCED ON:  .08.2023

CORAM:

THE HON'BLE MR.JUSTICE J.SATHYA NARAYANA PRASAD

W.P.No.32116 0of 2004

The Mangement of N.P.K.R.R.

Co-operative Sugar Mills Ltd.,

Thalainayar, Ilanthoppu 609 201,

Mayiladuthurai Taluk,

Nagapattinam District,

Rep. by its Administrator ...Petitioner
Vs.

1.The Presiding Officer,
Labour Court,
Cuddaore.

2.M.Palanivel
... Respondents

Prayer: Writ Petition filed under Article 226 of the Constitution of India, to
issue a Writ of Certiorari, calling for the records of the first respondent in

[.LD.No.157 of 1992, dated 22.06.2004 and quash the same.
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For Petitioner ; Mr.K.Rajasekaran
Mr.N.Shanmugaselvan

For Respondents Mr.A.Muthukumar for R2

ORDER

This Writ Petition has been filed to call for the records of the first

respondent in I.D.No.157 of 1992, dated 22.06.2004 and quash the same.

2.Learned counsel appearing for the petitioner submitted that the
petitioner is a registered co-operative society and a co-operative sugar mill.
The second respondent joined the mill as a trainee and he was appointed as a
probationer by order dated 01.03.1987, and the period of probation was one
year from the date of the order. He was working as a Water Gauge Glass
Attendant and his job is to see the water level do not increase beyond 60%
so that the boiler will not have any problem. During the probation period on
02.12.1987, he committed a misconduct between 6.00 a.m. to 2.00 p.m.
Since his job was to see that the water level is maintained between 50% to
60%, he was negligent and he did not see the water level in the turbine area

and at the end of the shift, as a result was that the turbine was flooded and

2/17
https://lwww.mhc.tn.gov.in/judis



W.P.No0.32116 of 2004

the entire factory came to standstill and the crushing was stopped. The
second respondent did not inform this fact to his successor who took charge
of the turbine. Consequently, the charge memo was issued to the second
respondent on 20.12.1987, and the explanation dated 31.12.1987 was
received from the second respondent. Subsequently, the domestic enquiry
was conducted and the charge was proved, and the second respondent was

found guilty.

3.The learned counsel would submit that the Enquiry Officer's report
was accepted and a show cause notice was issued calling for an explanation.
As the explanation offered was not satisfactory, the second respondent was
dismissed from service by an order dated 20.06.1988. Thereafter, the second
respondent preferred an industrial dispute before the first respondent /
Labour Court, Cuddalore. The first respondent vide its order dated
08.12.1995, has passed an award granting relief of reinstatement with

continuity of service and 50% of back wages after deduction of a fine of

Rs.2,500/-.
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4.The learned counsel would submit that aggrieved by this order, the
petitioner filed a writ petition in W.P.No.11492 of 1996, and this Court was
pleased to refer the matter back to the Labour Court for fresh consideration
by order dated 24.06.2003. Therefore, the matter went back to the first
respondent, and he passed an order on 22.06.2004, finding that the
dismissal of the second respondent from service by an order dated
20.06.1988 was illegal and the second respondent was entitled to receive the

full bank wages with continuity of service and all attendant benefits.

5.The learned counsel for the petitioner would also submit that the
second respondent had deposed during the course of the enquiry that he was
over seeing the water level at the level of 50% to 80% and this itself is an
admission of negligence on the part of the second respondent, and the same
was not considered by the first respondent / Labour Court as an act of

misconduct.

6. The learned counsel would further submit that the log book
maintained by the petitioner, which is marked as Ex.M.13, and according to

which, the turbine was stopped at 2.00 p.m., the time when the shift of the
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second respondent came to an end. This clearly proves that the turbine has
stopped at 2.00 p.m. during the shift of the second respondent, and the

documentary evidence was not relied by the first respondent.

7.The learned counsel also added that that petitioner witness - 2 had
deposed that if the water level increases, it will take at least two hours for the
boiler to come to a halt. The boiler came to a halt at 2.00 p.m., and the water
level would have been increased at least two hours, which means around
12.00 p.m., the water would have increased when the second respondent
was in charge of the job from 6.00 a.m. to 2.00 p.m. The first respondent /
Labour Court had not accepted the oral evidence of the management and
erroneously came to a conclusion that the petitioner - Mill had come to a halt

only after the second respondent shift was over.

8.The learned counsel would furthermore submit that the second
respondent was only a probationer and not a regular employee. The
probationer, as per the laid down norms, is only on trial who has to prove to
the management that he is fit to be in the roles of management. In the instant

case, he was negligent resulting in stoppage of the entire mill itself. As a
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probationer, he is not entitled to back wages and for continuity of service,
which only a confirmed and a regular employee is entitled to. This aspect

was also not considered by the first respondent/ Labour Court.

9.1t 1s the further submission of the learned counsel for the petitioner
that the first respondent failed to see that the second respondent was only a
probationer and his act of negligence is only unsatisfactory performance of
his work, which in fact falls within exception under Clause (b) (b) of Section

2 (00) (00) of Industrial Dispute Act, 1947.

10. In addition, the learned counsel states that the second respondent
being a probationer is on trial regarding his suitability for regular
employment, and if he is found to be not suitable for permanent job, at any
point of time, he can be discharged. In the instant case, the job entrusted to
the second respondent was not performed diligently. The termination
simpliciter during the probation in view of negligence in the work after some
enquiry is not seen as bad in law. The second respondent would have been
terminated by giving one month notice by the petitioner and followed the

procedure of natural justice and afforded an opportunity for him to explain
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his lapses. When such being the case, the order of the first respondent
inholding that the dismissal of the second respondent who was a probationer
as illegal and directed the payment of full back wages with attendant benefit

is erroneous and perverse.

11. The learned counsel for the petitioner has filed a memo dated
10.08.2022, in which he has stated that this Court by an order dated
05.11.2004, granted an interim stay against the award passed by the Labour
Court, dated 22.06.2004 and directed the petitioner to deposit the entire
back wages. Accordingly, the petitioner paid back wages of Rs.1,22,196/- to
the second respondent from the date of dismissal (i.e) in December 1987 till

November 2004.

12.1t 1s also stated that this Court had directed the petitioner to pay the
last drawn salary to the second respondent till the disposal of the writ
petition. As per the order of this Court, a sum of Rs.38,800/- was deposited
in the Labour Court, Cuddalore vide D.D.No0.061392, dated 09.12.2004.
Thereafter, from December 2004 to January 2010, the last drawn salary was

given to the second respondent through cheque. Thereafter, on 23.03.2012, a
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sum of Rs.11,381/- was given to the second respondent through cheque for
19 months i.e. from February 2010 to August 2011 vide Cheque No.27665.
The last drawn salary from September 2011 to October 2012 for 14 months
a sum of Rs.8,386/- was paid through Demand Draft No.062242, dated
06.12.2012 and the last drawn salary was paid to the second respondent
from November 2011 to December 2012 through cheque till his

superannuation on 31.12.2012.

13. Aggrieved by the award passed by the first respondent / Labour
Court, Cuddalore, the petitioner has come forward with the present writ

petition.

14. Per contra, Mr.A.Muthukumar, the learned counsel appearing for
the second respondent would submit that there is no negligence on the part
of the second respondent, and the second respondent handed over the shift to
one Thirungnanasambantham at 2.05 p.m. At that time, the mill was
functioning. Even according to the statement of the petitioner witness - 2, if
the turbine is flooded, it will take at least two hours for the turbine to stop

functioning. In this case, when the charge was handed over to the said
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Thirungnanasambantham at 2.05 p.m., the mill was working, and there is no
record to show that the second respondent was negligent during his duty
hours from 6.00 a.m. to 2.00 p.m. and even in the findings of the Labour
Court, it is categorically stated that there is no material evidence to prove
that the second respondent was negligent in maintaining the turbine. As per
the rules, the water level in the turbine has to be maintained from 50% to

60% and the same was maintained by the second respondent.

15. The learned counsel appearing for the second respondent would
submit that the charges levelled against the second respondent are baseless
and the same is evident from the findings of the Labour Court, which has
ordered reinstatement of the second respondent and also held that he is
entitled to get full back wages with continuity of service and all attendant

benefits.

16.According to the memo of calculation submitted by the learned
counsel for the second respondent, the wages and other benefits due to the
second respondent as on 31.12.2012, the date of retirement of the second

respondent is a sum of Rs.60,54,768/-.
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17.Heard Mr.K.Rajasekaran, the learned counsel for the petitioner and
Mr.A.Muthukumar, the learned counsel appearing for the second respondent

and perused the materials available on record.

18.In the instant case, the second respondent was terminated from
service on ground of negligence that he failed to maintain the turbine water
level fro 50% to 60% when he was on duty on 02.12.1987 between 6.00
a.m. to 2.00 p.m. There is no documentary evidence to prove that the second
respondent was negligent in discharging his duty as a Water Gauge Glass
Attendant. According to the evidence of P.W.2, once the turbine is flooded
with water, it will take two hours to stop functioning. In the instant case,
when the second respondent handed over the charge to one
Thirungnanasambantham, at 2.05 p.m., on 02.12.1987, the mill was
functioning. There is no evidence to prove that the turbine stopped during
the duty hours of the second respondent. It is pertinent to extract the findings
of the first respondent / Labour Court for better appreciation, which read as

under:

"8. 212875 Gsg uwesTIR  TET  WEISTIT
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Kransgssk &mme  6.00 wewll wso nuse 2.00 sl
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ol LemrLyTs sl QewigetermT  eTeTUg @@ STl
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uswfl @ss aaells usn  oefssalme  er  3aIg)
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Eifleer W Lgme LasTIT  urmofes @G UL §&58k
weysTrfar  of  srme  6.00 wmfleE OsTLmsusTer
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QereLsrEau  s.pweerg  Eler.g. SelBEg @i
aumsng. wvgsmn ofli” umA Npuse 200 wmsg
YeamLEgeterg. fpuse 2.05umfs@ 25 e
e LrCsg o LT Fm. SHETRISOLUESL  (LPOHLLIE
sTTeMEY QUUES  Qamswr@etermr.  LeySTyilker L]
Yooy Swauruled oyemoul o efer Lreuemiw Er
UGBS LTeusr Quasyw, Iymeoular  @uESsEL
(PLSHLOWIT & urglssUuLH S, eneoufleor S|mema
s SUuL e m&@&Cwwrearme  S\m.Smerarsuupgn  2.05
wwhsE LESTITLGES Moy ®UUS QSTEILSNE
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fasw  QFUWIL @eTeTmm.  LEISTIT  (Bg  bHLAlSMmS
s QarhssuurL  fuCurmiL BLem.9p.3 9 s GUuiGh
Qewwiu Gererg.  Gupuy — oyesmTesk  4.12.87 g
ﬂ@g,ﬁlul_'(b\ ooty 2.12.87  eTeorm  LmmmUUL DeTETS. 2 6T
oflerremmruf  eflemfesiu’L  2mg o am LrCsm

ermey gL e . SHEHTOTFULES ST SIS slweor
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Ca8l ey B Lresmerun @6 LESTIT QSTLTES)
uesfl  Qewg eBpGTOT®S SHSSW GerarErn  GuTILD
Klar.oy.13 ars ussssskw Unuse 2.00 welsE 268
Lrsouer Qewe @urg ol Lsrs quasUuHeTarms &)
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Seiurprer  Keooull waustrr 2ug efi’ ar LrCsy
derrev oL LewrLifl 1 Opfleflss G50 @  eTeTm
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Cousmripwismergl. o267  eflemrmemrui  waysTIT  (BemeT
purEansa  Kirlssiul Qeretar  eTeTm  SjeLiuenL ufk
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QamrLrsd], flar suUGTD LPDL @ST FYIMSESEHLET
Bewr@  uewfl Qup LEISTTHES 2 Fkdl 2 TATSTE
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FWTUOTaTgl 00 6TaTpLo  WeusTrilsr  usflilramws s
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fNpufssiu@slngs Qsoag Qsrms GUBS 2 55T
TSI Sasne. "
19.1t is crystal clear and evident from the above findings of the Labour

Court that the charges levelled against the second respondent are not proved
and the same is baseless without any documentary proof. It is a well settled
law that this Court, under Article 226 of the Constitution of India, can
interfere with the award / order of the Tribunal / Labour Court only if the
same 1s perverse, arbitrary, unconstitutional and illegal. In the instant case,
the first respondent / Labour Court has gone in detail, and perused all the

materials available on record and also the evidence deposed by P.W.2 and
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other documents which were marked as exhibits on the side of the petitioner
- mill.

J.SATHYA NARAYANA PRASAD.J.

Anu

20.Hence, this Court is of the considered view that the award passed
by the first respondent / Labour Court in [.D.No.157 of 1992, dated

22.06.2004 has to be confirmed and the same is hereby confirmed.

21. In the result, this Writ Petition stands dismissed. The petitioner is
directed to settle all monetary benefits, attendant benefits and all other
benefits to the second respondent, which he is entitled as per law within a
period of eight (8) weeks from the date of receipt of a copy of this order. No
Costs.

.08.2023

Anu

Index:Yes/No

Speaking Order:Yes/No
Neutral Citation Case: Yes/No

To:

The Presiding Officer,
Labour Court,
Cuddaore.
Pre delivery order made in
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