C.R.P.No.512 of 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Orders Reserved on Orders Pronounced on
23.03.2023 20.12.2023

CORAM

THE HONOURABLE MR. JUSTICE SATHI KUMAR SUKUMARA KURUP

C.R.P.No0.512 0f 2020
and C.M.P.No0.2745 of 2020

P.Anandam ..Petitioner
Vs.

1.The Deputy Registrar of
Co-operative Societies (Housing),
Tanjore,
Tanjore District.

2.Thiruturaipoondi Taluk Co-operative
Housing Society, SAHSG 95,
rep. by the Special Officer,
Thiruthuraipoondi,
Thiruvarur District.

3.A.Jothikumar
4.R.V.Ramanathan
5.K.Muruganandam
6.A.Sivaramalingam

7.G.Tamilarasi
8.N.Mohandas ..Respondents

Prayer: Civil Revision Petition filed under Article 227 of the Constitution of
India, to set aside the judgment and decree dated 29.03.2019 made in
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C.M.A.No.21 of 2017 passed by the learned Principal District Judge / Special
Tribunal for Co-operative cases, Thiruvarur, confirming the surcharge order
dated 18.09.2015 made in Tha.Va.3/2015 (Na.Ka.No0.2666/1999 sa.pa.) passed
by the 1* Respondent by allowing the Civil Revision Petition.

For Petitioner : Mr.N.Manoharan

For Respondents
For R1 : Mr.V.Jeevagiridharan

Additional Government Pleader

For R3 to 8 : Given up

ORDER

This Civil Revision Petition had been filed under Article 227 of the
Constitution of India, seeking to set aside the order of dismissal of the
Statutory Appeal under the Co-operative Societies Act in C.M.A.No.21 of
2017 dated 29.03.2019, which was dismissed by the learned Principal District

Judge, Thiruvarur, as Special Appellate Tribunal for Co-operative Cases.

2. Mr.N.Manoharan, learned Counsel for the Revision Petitioner

submitted his arguments.
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3. Surcharge order was passed against the employees of the Society by
the 2™ Respondent. Except this petitioner, others had not challenged it before
the Co-operative Societies Special Appellate Tribunal. The Petitioner was a
Special Officer of the 2" Respondent Society for a period of eight months
from 30.08.1995 to 15.04.1996 he was Special Officer of the 2™ Respondent,
Thiruthuraipoondi Taluk Co-operative Housing Society (SAHSG 95),
Thiruthuraipoondi, Thiruvarur District. He was also acting as Special Officer
for more than eight Societies including the 2™ Respondent Society. In addition
to that he was acting as a Deputy Registrar of Co-operative Societies.
Therefore, it was humanly impossible for him to check and verify each and
every document and also to supervise day to day activities of the eight

Societies including the 2™ Respondent Society.

4. The day to day affairs of the respective Co-operative Society are
carried out by the Secretary R.V.Ramanathan and the Clerk A.Sivaramalingam
of the 2™ Respondent Society. The Petitioner had no occasion to minutely
cross check or physically verify each and every entries made daily in the
course of the regular business affairs of the 2" Respondent Society. The

Secretary of the Society is the Chief Executive Officer of the Society as per the
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by-law. The affairs and administration of all the Societies were individually
taken care of by the Secretary, who is the paid officer under Section 2(19) of
the Tamil Nadu Co-operative Societies Act, 1983. Enquiry was ordered under
Section 81(1) of the Tamil Nadu Co-operative Societies Act, 1983. The
enquiry report is dated 31.05.2000, after four years after the transfer of the
petitioner from Tanjore. Based on the enquiry report dated 31.05.2000, a show
cause notice was issued to the Petitioner on 29.01.2001. It was challenged
before this Court in W.P.N0.23976 of 2001. Thereafter, show cause notices
were issued to the petitioner for which the petitioner had offered explanation

dated 25.05.2015.

5. It is the contention of the learned Counsel for the Petitioner that based
on the finding of the enquiry officer under Section 81 of the Tamil Nadu Co-
operative Societies Act, 1983. The 1* Respondent herein had issued surcharge
proceedings. The 1% Respondent as surcharge officer ought to have held
independent enquiry by recording evidence of the witnesses and permitting the
delinquents to cross-examine the witnesses by furnishing documents of the

enquiry report to the delinquents.
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6. Here, the 1* Respondent had without holding independent enquiry as
required under Section 87 of the Tamil Nadu Co-operative Societies Act,
1983, had relied on the enquiry report under Section 81 of the Tamil Nadu Co-
operative Societies Act, 1983, and proceeded without holding independent

enquiry and imposed surcharge penalty on the Petitioner.

7. The explanation offered by the Petitioner for the surcharge
proceedings was also not considered. The 1* Respondent had accepted the
enquiry report filed under Section 81 of the Tamil Nadu Co-operative
Societies Act, 1983, and proceeded to pass surcharge order. The surcharge
proceedings passed by the 1* Respondent is without applying the principles of
natural justice. The 2™ Respondent did not choose to let in oral or
documentary evidence to substantiate the allegations levelled against the

Petitioner.

8. Prima facie, the order passed by the 1* Respondent is not in line with
the settled position of law. The 1* Respondent ought to have followed the
mandate of Section 87(4) of the Tamil Nadu Co-operative Societies Act, 1983,

before deciding the surcharge penalty. The failure to follow the mandatory
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provision would vitiate the entire surcharge order as held in 2012 (1) CWC

794 and 2014 (2) CWC 615.

9. The word 'willfulness' under Section 87 of the Tamil Nadu Co-
operative Societies Act, 1983, imported pre-meditation or knowledge and
consciousness that an injury or loss was likely to result from the act done or
from the omission to act. In order to constitute willful negligence, the act done

or omitted to be done must involve such reckless disregard of duty as to imply

bad faith (1994 Supp. 3 SCC 134).

10. Admittedly, the 1 Respondent or the learned Special Tribunal had
rendered finding that the Petitioner had committed an act of willful negligence.
Unless the Respondents have produced evidence in support of the loss caused
by willful negligence of the Petitioner, the Petitioner cannot be held liable for
the alleged entries.

11. The duties and the responsibilities have been fixed on the Secretary
of the Society by name R.V.Ramanathan and clerk A.Sivaramalingam and this
Petitioner had no occasion to minutely cross check or physically verify each

and every entries made daily in the course of regular business affairs of the
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Society. The Secretary of the Society is the Chief Executive Officer of the
Society as per the by-law. The 1* Respondent has failed to consider the
vouchers, work orders and the recovery actions before fixing the surcharge

penalty.

12. Admittedly, the entire loans paid to the loanees named in the
surcharge were not recovered, but the State Government had sanctioned a sum
of Rs.3.10 crores to give waiver of loans incurred. In fact, all the loan dues
were given credit 'by adjustment' as could be seen from the receipts stood in

the name of the loanees.

13. The 1* Respondent had issued the surcharge notice dated 29.01.2001
under Section 87(1) of the Tamil Nadu Co-operative Societies Act, 1983,
against seven employees including one K.Muruganandam, Clerk. However, his
name has been conveniently and purposely deleted without assigning any
reason or justification in the final order dated 18.09.2015. It would expose

distinctive discrimination and unfairness in the enquiry conducted.
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14. The entire proceedings initiated from 1999, is vitiated, for violation
of the principles of natural justice, non-compliance of the mandatory
procedure contemplated under Section 87 of the Act, 1983, for not giving a
finding with regard to willful negligence and also on the ground of delay and

latches.

15. Any act done in good faith or intended to be done under the Act,
1983 or the Rules framed thereunder, by any officer or servant of the Co-
operative Society is protected under Section 176 of the Tamil Nadu Co-
operative Societies Act, 1983. In this case, mere delay or inadvertent entries if

any, made by the clerical staff have been faulted very seriously.

16. Other five persons who suffered the surcharge order dated
18.09.2015 have admitted their liability and failed to file any appeal before the
learned Co-operative Special Appellate Tribunal. That shows that they are the
persons fully responsible to meet the loss. The said aspect had not been
considered by the learned Special Appellate Tribunal under the Co-operative

Societies.
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17. The entire disputed loan have been disbursed only through Account
Payee cheques to the members whose names are found place in the surcharge
order. Under such circumstances, the Petitioner being the cheque signing
authority cannot be mulcted with liability because it is humanly impossible for

him to verify each and every transaction in the Society.

18. The Petitioner's position is based on trust, which the department has
reposed on the employees of the Society. Hence, the Petitioner being the
supervisory authority cannot be held liable for the loss, if any, caused by the
conduct of the other regular employees. A Writ petition in 35709 of 2019 has
been filed by the Petitioner was dismissed, by granting liberty to file Civil
Revision Petition. Therefore, this Petitioner had filed this Civil Revision

Petition.

19. The allegation as per the surcharge proceedings that bank accounts
were opened fictitiously in the name of members of the Society. Payments
withdrawn causing loss to the tune of Rs.10,65,258.65/- along with the

Petitioner five others were proceeded.
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20. As per by-law 21(6) of the 2™ Respondent Society one
R.V.Ramanathan was the Secretary and paid officer responsible along with

five regular employees of the Society.

21. The learned Counsel for the Revision Petitioner invited the attention
of this Court to the typed set of papers filed by him, wherein, the list of the
beneficiaries had been furnished in Page No.108 of the typed set of papers is
the surcharge proceedings wherein, the total loss caused to the Society had
been mentioned. Out of Rs.10,65,258.65/-, Rs.7,73,833.65/- was repaid by the
members. The Government have waived the balance amount as per the EWS
Project-13 by the Government. In principle, the amount had been repaid.
Therefore, the charge (allegation goes) the amount given as loans are repaid.
Nowhere it is held that the Petitioner had wantonly caused willful negligence.
It is not stated anywhere as per the mandate of Section 87 of the Tamil Nadu

Co-operative Societies Act, 1983.

22. The learned Counsel for the Revision Petitioner relied on the ruling

reported in 2016 (4) L.W. 452 in the case of S.Ramadevi Vs. The Special
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Others, wherein, it is stated as follows;-

https:/iwww.mhc.trl dé¢n/judis

“ 25. The third and the last plea is actually the
most crucial as to whether the appellant could be said
to have acted with willful negligence. In this behalf, the
learned counsel for the appellant has relied upon two
judgments of this Court in S.Subramanian Vs. The
Deputy Registrar of Co-operative Societies (Housing),
Cuddalore & Others, 2002-3-LW. 185, and K.Ajay
Kumar Gosh and Others Vs. Tribunal for Co-operative
Cases, (2009) 4 MLJ 992, to contend that when
requirements of Section 87 had not been satisfied, which
warrants initiation of surcharge proceedings, the
liability cannot be fastened. There has to be willful and
wanton premediation with a view to cause loss to the
assets of the Society and “mere negligence cannot be a
ground for surcharge and it must be willful negligence
or intentional negligence and not mere carelessness or
intention or inadvertance or a single lapse by
oversight”. We extract the observations in the case of

K. Ajay Kumar Gosh, supra, as hereunder:

19. A detailed discussion has been made by
making reference to various judgments on this
aspect in another judgment reported in
Sathyamangalam Cooperative Urban Bank Ltd.
Vs. Deputy Registrar of Cooperative Society and
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Another, (1980) 2 MLJ 17, it is held thus:

“The degree of negligence that is
contemplated under Section 71(1) of the Tamil
Nadu Cooperative Societies Act is not mere
negligence, but wilful negligence. The word
'wilful' has not been defined in the Act.
'Wilfulness' or 'wantonness' imports pre-
meditation or knowledge and consciousness that
an injury or loss is likely to result from the act
done or from the omission to act. It imports a
constructive intention as to the consequences
which, entereing into the wilful act, the law
imputes to the offender and in this way a charge,
which otherwise would be mere negligence,
becomes by reason of a reckless disregard of
probable consequences, a wilful wrong. The act
done or omitted to be done must be intended or
must involve such reckless disregard of security
and right as to imply bad faith. In examining
whether there is wilful negligence, it has to be
seen first whether the person concerned is guilty
of negligence and if so, whether the said wilful
negligence is the proximate cause of the injury or
loss sustained.

20. In the light of the decisions referred to
above, it is clear that to pass surcharge order
under Section 87 of the Act, appellants should
have done an actionable wrong either by
commission or omission in a deliberate and
reprehensible manner with reckless callousness
and with a supine indifference, without taking due
care and caution ordinarily expected from a
reasonable and prudent man under those existing
circumstances. In the absence of such categorical
finding by the Respondents, it is not possible to
mulct the appellants with the loss caused to the
Society.”
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26. We are, thus, of the view that as the legal
principles are quite settled, we have to only look into
the application of the same in the facts of the present
case. We are of the view that the appellate authority
was right in coming to the conclusion that there is no
willful negligence in the case of the appellant and this
aspect has really not even been seriously touched upon
by the learned Single Judge. Merely because loss is
caused would not suffice. The appellant is not the
beneficiary. There is no such wilful negligence
attributed to her. This is apparent from even the enquiry
report, which we have referred to aforesaid. Mere use
of the words “negligence and careless with selfish
motive for gain” would not suffice when actually the
facts do not make out such a case. Thus the surcharge
officer certainly fell into an error in imposing the
liability on the appellant. The enquiry report discussed
aforesaid itself shows that it is the third respondent who
is found to have taken advantage of the situation in
seeking to obtain illegal gain for himself. The pay bill
was prepared by the third respondent in the computer
and the abstract of the department wise pay bill alone
used to be furnished to the Accountant and the Chief
Accountant (appellant) and signatures obtained. Thus,

both of them had been signing on the department wise
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pay bill abstract without seeing the pay bills. The third
respondent / Mr.A.Kabali, thus, took advantage of the
fact that it was not possible for others to verify the
cheques and test the salary list which was running into
300 pages. It is in these circumstances that the fourth
respondent has been exonerated of the liability even
though the abstract pay bill was required to be verified
by him as an Accountant and he alone was supervising
each and every matter. The cheques signed by the
appellant are actually in the nature of counter-
signature and the Accountant himself had been
exonerated. Merely because the appellant was the head
of the department, the liability could not be fastened on

her as no case of willful negligence is made out.”

23. The learned Counsel for the Revision Petitioner relied on the ruling
reported in 1994 Supp (3) SCC 134 in the case of Pollachi Co-operative
Marketing Society Vs. K.N.Valuswami and Others, wherein, it is stated as
follows;-

“ 3. Respondents 1-14 thereupon preferred
writ petitions under Article 227 to the Hight Court.
The High Court noted that the decree of

negligence which was contemplated under Section
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71 of the said Act was willful negligence. The word
'willfulness', it held, imported premeditation or
knowledge and consciousness that an injury or
loss was likely to result from the act done or from
the omission to act. It imported a constructive
intention as to the consequence. Quoting an earlier
judgment, delivered by Pandian,J. (as he then was)
in Sathyamangalam Cooperative Urban Bank Ltd.
v. Dy. Registrar of Cooperative Society, it held that
to constitute willful negligence, the act done or
omitted to be done must involve such reckless
disregard of duty as to imply bad faith. The High
Court observed that the very approach of the
Special Tribunal for Cooperative Cases was wrong
as it had posed for answer the following questions.
“The main point for consideration would be
whether the purchases were effected as per the
regulation and whether the subsequent series were
done in good faith and in the interest of the
Society.” the High Court came to the conclusion
that the evidence before the Tribunal and the
findings arrived at by it on the basis of such
evidence did not justify the legal inference that
Respondents 1-14 had been guilty of willful

negligence.
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4. The High Court was, in our view, right in
emphasising that the degree of negligence that had
to be established under Section 71 was not mere
negligence but willful negligence and that this
imported a conciousness that injury or loss was
likely to arise from an act of commission or
omission. The basis upon which the Tribunal
considered the matter was, therefore, erroneous.
Once we come to the conclusion that the test
applied by the High Court was the right test, we
must concur with the High Court in its finding that
the evidence did not disclose the legal inference
that Respondents 1-14 had been guilty of willful

negligence”

24. The learned Counsel for the Revision Petitioner relied on the ruling
reported in 2002 (3) L.W. 185 in the case of S.Subramanian Vs. The Deputy
Registrar of Co-operative Societies (Housing), Cuddalore and Others,
wherein, it is stated as follows;-

“10. G.Ramanujan, J., as he then was in
Subbammal alias Rajammal and others V. The
President, Tenkasi Cooperative Urban Bank Ltd.,
Tenkasi through its Special Olfficer, reported in
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1976 (1) MLJ 460, had also occasion to examine
the scope of Section 71 and the proceedings of
surcharge. The learned Judge held that unless
willful negligence is found or such a finding is
recorded, there could be no surcharge proceedings,
nor any amount could be recovered from the
persons in charge of the administration of the
Society. It has been held that if a normal care has
been taken by the persons in charge of the Society
of day to day administration, they cannot be
proceeded or surcharged. The above two decisions
have been approved by the Division Bench in
Jagannathan Vs. The Deputy Registrar reported in
1999 (2) LW 333.

11. We respectfully agree with the view taken
by the two learned Judges as well as the view of the
Division Bench in Jagannathan Vs. The Deputy
Registrar 1999 (2) LW 333. No other
pronouncement of this Court had been brought to
our notice taking a contrary view.

12. In the present case it has to be pointed
out that no finding has been recorded by the first
respondent or by the third respondent to establish
that the deficiency had been caused wilfully or

deliberately or with a view to cause loss to the
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assets of the Society. Nowhere a finding has been
rendered either by the first respondent or by the
third respondent in their proceedings that the
petitioner is guilty of willful negligence or
wantonness, nor it has been recorded that omission
or commission on the part of the petitioner is
deliberate, reckless or callous or loss has been
caused deliberately to the assets of the Society.

13. In the absence of such a finding, as has
been consistently held by this Court, that the
petitioner is guilty of willful or deliberate
negligence or there is intention to cause loss to the
assets of the Society, it follows that the impugned
surcharge proceedings in so far as the petitioner is
concerned are liable to be quashed.

14. In our considered view, the learned
single Judge had dismissed the writ petition in
limine as set out above without reference to the
statutory provisions of the Cooperative Societies
Act and the pronouncements and the view of the
learned single Judge runs counter to the earlier
Division Bench as well as pronouncements of two
other learned single Judges of this Court. It is not
mere negligence, it must be willful negligence.

Further it is not a case of misappropriation even
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attention of this Court to Section 87 of the Tamil Nadu Co-operative Societies
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according to the respondents. When the
requirements of Section 87 had not been satisfied
and when the basic requirement of Section 87
which warrants initiation of surcharge proceedings
is not satisfied or established on mere assumptions
the appellant cannot be fastened with the liability.
It has to be pointed out that neither in the show
cause notice, nor in the proceedings of the first or
third respondent, it has been held that the appellant
has acted willfully or wantonly with premeditation
with a view to cause loss to the assets of the
Society. Mere negligence cannot be a ground of
surcharge and it must be a willful negligence or
intentional negligence and not mere carelessness
or intention or inadvertence or a single lapse by

oversight. ”

Act, 1983, which reads as follows;-

https:/iwww.mhc.tnl. §é¢n/judis

“ 87. Surcharge. (1) Where in the course
of an audit under section 80 or an inquiry under
section 81 or an inspection or investigation under

section 82 or inspection of books under section 83
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or the winding up of a Society, it appears that any
person who is or was entrusted with the
organisation or management of the Society or any
past or present officer or servant of the Society has
misappropriated or fraudulently retained any
money or other property or been guilty of breach
of trust in relation to the Society or has caused any
deficiency in the assets of the Society by breach of
trust or willful negligence or has made any
payment which is not in accordance with this Act,
the rules or the by — laws, the Registrar himself or
any person specially authorised by him in this
behalf, of his own motion or on the application of
the board, Liguidator or any creditor or
contributory may frame charges against such
person or officer or servant and after giving a
reasonable opportunity to the person concerned
and in the case of a deceased person, to his
representative who inherits his estate, to answer
the charges, make an order requiring him to repay
or restore the money or property or any part
thereof with interest at such rate as the Registrar
or the person authorised as aforesaid thinks just or
to contribute such sum to the assets of the Society

by way of compensation in respect to the assets of
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the Society by way of compensation in respect of
the misappropriation, misapplication of funds,
fraudulent retainer, breach of trust or willful
negligence or payments which are not in
accordance with this Act, the rules or the by—laws
as the Registrar or the person authorised as
aforesaid thinks just:

Provided that no action shall be commenced
under this sub section after the expiry of seven
years from the date of any act or omission referred
to in this sub section :

Provided further that the action commenced
under this sub section shall be completed within a
period of six months from the date of such
commencement or such further period or periods
as the next higher authority may permit but such
extended period or periods shall not exceed six
months in the aggregate.

(2) Without prejudice to any other mode of
recovery which is being taken or may be taken
under this Act or any other law for the time being
in force, any sum ordered under this section to be
repaid to a registered Society or recovered as a
contribution to its assets may be recovered as if it

were an arrear of land revenue and for the purpose
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of such recovery the Registrar shall have the
powers of a Collector under the Tamil Nadu
Revenue Recovery Act, 1864 (Tamil Nadu Act II of
1864).

(3) This section shall apply notwithstanding
that such person or officer or servant may have
incurred criminal liability by this act.

(4) The Registrar or the person authorised
by him shall, when acting under this section, have
all the powers of a Civil Court while trying a suit
under the Code of Civil Procedure, 1908 (Central
Act V of 1908) in respect of the following matters,
namely:

(a) summoning and enforcing the attendance of
any person and examining him on oath;

(b) requiring the discovery and production of any
documents,

(c) reception of evidence on affidavits;

(d) requisitioning any public record from any court
or office,

(e) issuing commission for examining of

witnesses.”’

26. In the typed set of papers at Page No.126 to 130, the receipts for the

https:/iwww.mhc.tr2gdé¢0n/judis



C.R.P.No.512 of 2020

repayment had been recorded. Apart from that the 1* Respondent had not
conducted independent enquiry as per the mandate of Section 87(4) of the

Tamil Nadu Co-operative Societies Act, 1983.

27. The learned Counsel for the Revision Petitioner relied on the rulings
of this Court reported in 2012 (1) CWC 794 in the case of M.Karuppannan
Vs. the Deputy Registrar (Dairying), Office of the Deputy Registrar
(Dairying), Erode Taluk and District, Erode-1 and Others, wherein it is stated
as follows;-

“ 8. A perusal of the award of the Ist
Respondent, would go to show that no evidence,
either oral or documentary, was recorded. As has
been pointed out by the learned Counsel for the
Petitioner under Section 87(4) of the Act, the
office, who is holding enquiry under Section 87 of
the Act shall have all the powers of a Civil Court
while trying a Civil Suit under the Code of Civil
procedure and he has got power to enforce the
attendance of any person and examine him on
oath and also receive evidence on Affidavits. This
would clearly indicate that the Enquiry Officer,
while holding enquiry under Section 87 of the Act,
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is to record evidence on oath or at least he should
receive evidence on Affidavit from the parties. It is
also clear that as per Section 87(4)(e) of the Act,
he has got power even to issue commission for
examining of witnesses. Under Section 87 of the
Act the authority is directed to adjudicate upon
the disputed facts on evidence to be let in, either
oral or documentary evidence, before him, without
the evidences, either oral or documentary, if any
adjudication is made it could surely be stated that
it is out of surmise and such finding is perverse,
which cannot be sustained in this case, a perusal
of the award of the 1st Respondent does not reflect
recording of any oral evidence or reception of
evidence on Affidavit or production of any
documentary evidence. In fact, this Court directed
the learned Counsel appearing for the
Respondents 1 & 2 to produce the original records
to ascertain as to whether the procedure
contemplated under Section 87(4) of the Act was,
in fact, followed or not. The learned Counsel after
referring to the records would submit that the
Enquiry Officer perused the report of the auditor.
But, no oral evidence was recorded on the side of

the 2nd Respondent. Instead, the statements of the
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Petitioner and the Respondents 3 & 4 were
recorded. It is also not on oath as required under
Section 87(4)(a) of the Act. Therefore, such
statement cannot be treated as oral evidence at
all, for want of administration of oath. There was
no other evidence recorded and there was no
documentary evidence also exhibited. In view of
the above position, as rightly contended by the
learned counsel for the Petitioner, there can be no
difficulty in holding that the adjudication made by
the Ist Respondent is perverse as the same has
been done on no evidence. For a moment, [ want
to remind that in Writ jurisdiction, this Court
cannot convert itself into either a Court of Appeal
or Revision to re-appreciate the evidence and to
substitute its own conclusion in the place of the
conclusion arrived at by the Ist Respondent is
found to be perverse, i.e., bases on no evidence,
then, it is for this Court to interfere with the said
award. To put it otherwise, if the award has been
made on some evidence, this Court will not
interfere with the same inasmuch as the domain of
re-appreciation of evidence is not with this Court
in this Writ Petition. But, at the same time if it is

found that it is the ease of no evidence upon which
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the conclusion has been arrived at, surely, this
Court has to interfere with inasmuch as such
conclusion is perverse. In this case, as I have,
already stated, the conclusion has been arrived at
on no evidence and, therefore, the award of the Ist
Respondent which came to be confirmed by the
Co-operative Tribunal/Principal District court,

Erode needs to be interfered with.”

28. The learned Counsel for the Revision Petitioner also invited the
attention of this Court that the proceedings of the 1* Respondent under Section
87 of the Tamil Nadu Co-operative Societies Act, 1983, which is available in

the typed set of papers furnished by the learned Counsel for the Petitioner.

29. The learned Principal District Judge, Thiruvarur, as Special
Appeallate Tribunal under the Tamil Nadu Co-operative Societies Act, 1983,
had failed to appreciate the fact that the 1% Respondent herein as surcharge
officer had not conducted independent enquiry by recording evidence and
affording opportunity to the delinquents to cross-examine the witnesses. The

learned Principal District Judge, Thiruvarur, as Special Appellate Tribunal had

https://www.mhc.tr2@é¢n/judis



C.R.P.No.512 of 2020

accepted the finding of the surcharge officer and dismissed the appeal thereby

confirming the order passed by the 1* Respondent.

30. The finding of the learned Principal District Judge, Thiruvarur,
dismissing the statutory appeal by the Petitioner under the Tamil Nadu Co-
operative Societies Act, 1983, against the order of surcharge passed by the 1*
Respondent is against the reported rulings of this Court. Therefore, the learned
Counsel for the Revision Petitioner sought to set aside the order of the
dismissal of C.M.A.No.21 of 2017 by the learned Principal District Judge as

Special Appellate Tribunal of Co-operative, Thiruvarur, dated 29.03.2019.

31. By way of reply the learned Additional Government Pleader
submitted that there are 45 items in which shortcoming were noted by the
enquiry officer. Out of 45 items, 9 items were not related to the Petitioner. 36
items are related to the Petitioner. The amount related to the Petitioner is
Rs.5,17,453/-. All others were employees of the Society and one other is also a
former Special Officer, Thiru. Jothikumar. The details of the surcharge
proceedings were furnished in the proceedings of the 1* Respondent, which is

found in the typed set of papers furnished by the Petitioner in Page No.108 to
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surcharge proceedings. The petitioner was in charge of eight Societies.

32. The learned Additional Government Pleader invited the attention of
this Court to the finding by the learned Principal District Judge, Thiruvarur, in

the judgment dismissing the appeal in Paragraph No.51 in Page No0.299 to 301

in the typed set of papers, which is extracted hereunder:
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“50. el 98166V 616510 Glum L6 &
usmiuflordoriGee  Cuhurieney &S, &6 & anld@LD
Qurmidlemer 2 oML SSlwg ; WO FRISGSIIE (Pl UTaY
Ogsvey uMoTHYEISDN (PUEDLWTS SHaFSTaHSGWL  GluTyLy
o grereur.  @eleuroreT  &HL(hMEY — FRISEIG6N  CITHS
uflordmd  CFUWSHLIG — GaimLd, SHTEFTMOVEHT  [psvLons
Wi h6w  Gprds  uforHpriser  CFUwCMmd (hth 66y,
UV BRIG6MD  ARIGSH Bl Bafle  Semunismeuuilsh  Li(hLhLg
SWSILL(Hh UGS ST, Qeleurprer Uy&EFmarsemer &L (hmey
FRIGRIG6 FhlSHs CBIALTE. Slolpl FRISSHIN  &HausbhS
UPSHGHon &l usiuBGaul sy udley &g urmofsd gl
sl CFwevi wHmd Sl et pSlw @ik
6VI6U6VIT & @ LD 60 &0l (L& Sl 6616w (h LD 6T6T ) allglpsom
@QmbBsren,  Guouy  Urdgamasellst  @mBS &L (HhDaY
FRIGRIGOT  6Ul(HLIL6VTID.

51. @ al6uLp s 60, & 6] 2866V Sl
CushperpuilLrert  Hearg — allmESSHl0,  STa  Blypw
&L (hmeY FRIGRIGAMND Sl IBI6UEVT & Glum ey
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Qb S HTH LD, BH6T & Liswf) & & 6w Loudl 6ot ST 0N
&6 &M 6360660 & OlwmriLdlC (4, FR1% ClFwsvmarilLth
Oasr1hSHA LSTHALL, HESH CuUTL  uFTeL YL WTETLD
SN SSIULL BLIT & @) & 1L (H 610 &6 &FTm6v&aflsh
s &owmriudl (b & Q&M (hSHSHHMHE ], S| 6uft 5601 &
Clummyiiedl(mb & allov el Quisvr ). &6 &Fremsvulley
0 & 6IW(PS Bl (1D SI8YI6U6VIT BT @m6u(mGLo @Lo G & 6o 6o1
6160 & Wil60 67601 60T alleunml & @y & HTE &6V
O&TH&BIUGLSING iU  uflfFvsmear  CFUS,  AS
FUUBSIULL  USlCuH &l  umay, C&Fevey  allurrisass
gonrHCuTed  usley CFUG  MUGSUIUL(HETMST  TEILMS

2 M@l OFWeuId, FAUTTOLGID SYuTHEHOLW S DHlwmeudlw

LI 6o WIT LD
52.  ererGeu, Q&6 g lienLuflsd UL L
Bl alullpidng. &HL_60T 0 & 1T 65) & & BT 65T ST G Fmemsviilen

sn&ewriudl (heter  euemsullsh, Seafl  YysyeusrTer, Sl Ol
26015 S 10, &L (hmeY FMTUSleUTon 1T 60T LOIT &) 68T MITIT.
CuspsmpUiL LTt  &od@G OIS GHWID FMLLOUC L
&L 6T & 61T FIDINBSILL L O &6 & B 60 UG eTHlall L Hrs
Caalls ssien Cumslayn, SIS 6T <3461 650 S SMLD
SHemaTuh  CuedwpsmmuiLTart  SrHse CFuwealsiemsn. Frs
& 69T &b &1 60 GlomLig OB H b6 & suem Uil
O &S SLILLTL06 Blayemeuuflsv Qw1 Slaie 6u6m &ulls0,
@LoM) & 6voTL 01 BT 65) % 61T FRISS D DS Blaluflplieou
T OLI(h & B & BIimL &L O FUI6ISTH I 6L0[b S 61161 G
Q6U6umy Blgluflpliy FHULLDS o (pemmuilsd
sasiolss  Supu s, @QBbs  GCuedwpermuil et

wlglulipiln@  Cumrmyliun&leimri.

53. GLospsmmUiL L e &611 Gl6ur ) Qa1 LI
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QUIMIS I ST ST GSOWESFTLRHSG USDlO  yafldemaullsh,
Fnel  Sall  Qsyeuerrs  QurmiGumy  Gurg  GEudliy
SOM&HHI0  augey, OFevey QFUwW @Quevmosd PL&SLILLIYHBS S
s, Srer  umSlullel  Cuevrareny  YISw  CUTSH,  Yeui
Sl gyaeusvi  STCFTemVSaTen  sn&Sewriud L med 1L (hH 60
ure). CFve CFuw Jouslds Quan aain 0sfalss
BT 65 & ST 6V, T 6oT &G &T6w 6V & 6160 & olwmridC (b
0&M(h &SN &L, < 6uI6umy 60 & Llwm LIl (h b GUT &),
Cgwsurengmsd  QemLwrerd  STLLOUCL  BUTSE@HSG L (HGLW
STCFTML  UPRISLIULL K aaimi,  Fr&eSHslar  Ubus
U&Sald,  &Lel  uBlGeu,  SLeT UL (heurLr  UFlGeu(h,
&ICFImMY RIS — USIGHL  pSlwaudsdy  ufTofdbs
Ceugdigw  Gummiy  &mi%s  QFwsvmeri.,  6WSHST  wHmLh
Cupurisnauwris@e@ o Mfw vl eoipD, STl & (hSH60
Qurmillelmbd STIaISST0.  SHEITL FRISSDIE ML
IBL_6U1g &565) & & 6061 & 6wl &M 6| & & Qusvallsbemev 6T63T LD,
G(bS60  Qurmiy umSETVSSDEG ST Pl  FHID
Oumallsbemev  eTarmd, TGO,  J(hHO  Gumrmiilalmbs
saimer  Bsulpodng  Qurmiurds  Queurd eSS,
SMLSSTewel  BLoulgSmBUlmbe  Saiemear  allhalld@ummy
Camujatenmi. 615 sTeMI6um Ml gL, GLosvpsmmuiL L menft
IIBI& & 61T & @ &S &HL_601 Q&M HSHBHHM S G L(HID
&1earemevsaflsd  e&Luriudll (hatarend LIl 6l & aw(h 6TaTi.
66 nfl(m &6m &ilsh, ©Lo M g 6w L &HL_60T ) & T 63 & I 6T
SIBI&B S D6 T & @G o _Mlu (pemmullsd UL (heumLm
QEFUWOUL (heTnBT)  ISHemeT SJeuitker 1on  CFa)dHlujateratym
AU S  SavsTanbs  Sauplysior  blemsullsd,  FRISS Dl
sTHUL (b oTer Blaluflpidng Curmyiur Slmmi TGO LI BT
QuoCusvpemuiL (b 15BI1065T WD EIDY &I 601 &H65T M G
Cuebwpemmui L Tart — eurd — SavsTadlly  usleow  Frleuy
BleonGudprs S Sijamors  gHurl  bigulplilng el
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Seflwunseayld, &HULISYD CuTmiuTSIDTT  aaiusSTs  allEmysmet
LaSImD / &L(pwey STOurwid eupmiGSlw Sy  Flwmet g
BT, g uflEevement & Ulesrearir 6T(H SBLILLL &)
geiusTaan, — ns  Flw  uallsd  @uewsHpey Uil (b
LaSImD Gméeh OFw Qusrg aaTUSTS @QbhSInamid
Biey ST sm.”

33. All the charges are identical. The petitioner has a duty. He had not
verified before signing the order whether the person to whom the benefit is
given is a genuine and bonafide etc. Therefore, he cannot claim defence that he
being in charge of eight Societies at a time was unable to manage everything.
All the other amount repaid.

34. Point for consideration:

Whether this Court exercising powers under Article 227 of the
Constitution of India has to interfere in the finding of the learned Principal
District Judge, dismissing the Co-operative Societies C.M.A.No.21 of 2017

dated 29.03.2019?

35. The learned Counsel for the other Respondents did not come
forward to argue the case in spite of grant of repeated adjournments. The

submission of the learned Counsel for the Revision Petitioner 1s found
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acceptable on perusal of the surcharge proceedings and on perusal of the
judgment of the learned Principal District Judge, Thriruvarur, as Special

Appellate Tribunal under the Co-operative Societies Act, 1983.

36. The learned Counsel for the Revision Petitioner relied on the
reported rulings in 2016-4-L.W. 452 in the case of S.Ramadevi Vs. The
Special Officer, Ambur Co-operative Sugar Mills, Vadapudupet, Vellore
District & Others and also relied on the earlier rulings of this Court reported
in 2003-3-LW185 in the case of S.Subramanian Vs. The Deputy Registrar of
Co-operative Societies (Housing), Cuddalore and Others and (2009) 4 MLJ
992, in the case of K.Ajay Kumar Gosh and Others Vs. Tribunal for Co-
operative Cases based on which it held as follows;

“ The appellant is not the beneficiary. There is no
such willful negligence attributed to her. This is
apparent from even the enquiry report, which we have
referred to aforesaid. Mere use of words “negligence
and careless with selfish motive for gain” would not
suffice when actually the facts do not make out such a
case. Thus, the surcharge officer certainly fell into an
error in imposing the liability on the appellant. The

enquiry report discussed aforesaid itself shows that it is
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the third respondent who is found to have taken
advantage of the situation in seeking to obtain illegal

gain for himself.”

37. Merely because the same is reported in 2010 (4) CTC 13 in the case
of S.Pichumani and Others Vs. The Deputy Registrar, Cooperative
Societies/Arbitrator, Collector Office Complex, Coimbatore 641 018 and
Others and 2012 (1) CWC 794 in the case of M.Karuppannan Vs. The
Deputy Registrar (Dairying), Office of the Deputy Registrar (Dairying),
Erode Taluk and District Erode — 1 and Others, wherein it held as follows;

........... to interfere with the said award. To
put it otherwise, if the award has been made on some
evidence, this Court will not interfere with the same
in as much as the domain of re-appreciation of
evidence is not with this Court in this Writ Petition.
But, at the same time if it is found that it is the ease
of no evidence upon which the conclusion has been
arrived at, surely, this Court has to interfere with

b

inasmuch as such conclusion is perverse.’

Further, in the ruling reported in 1994 Supp (3) SCC 134 in the case of

Pollachi Cooperative Marketing Society Vs. K.N.Veluswami and Others,
wherein it held as follows;

https://www.mhc.tr3gé¢n/judis



C.R.P.No.512 of 2020

“3. Respondents 1-14 thereupon preferred
writ petitions under Article 227 to the High Court.
The High Court noted that the decree of negligence
which was contemplated under Section 71 of the
said Act was willful negligence. The word
'willfulness', it held, imported premeditation or
knowledge and consciousness that an injury or loss
was likely to result from the act done or from the
omission to act. It imported a constructive intention
as to the consequence. Quoting an earlier judgment,
delivered by Pandian,J. (as he then was) in
Sathyamangalam Cooperative Urban Bank Ltd. v.
Dy. Registrar of Cooperative Society, it held that to
constitute wilful negligence, the act done or omitted
to be done must involve such reckless disregard of
duty as to imply bad faith. The High Court observed
that the very approach of the Special Tribunal for
Cooperative Cases was wrong as it had posed for
answer the following question. “The main point for
consideration would be whether the purchase were
effected as per the regulation and whether the
subsequent series were done in good faith and in
the interest of the Society.” The High Court came to
the conclusion that the evidence did not justify the

legal inference that Respondents 1-14 had been
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)

guilty of wilful negligence.’

38. In the light of the above rulings it had been repeatedly held by this
Court that mere causing loss by the Society having suffered loss will not be the
reason to impose surcharge proceedings. There shall be evidence regarding
willful negligence on the part of the officer of the Co-operative Societies or
the staff of the Co-operative Societies against whom the surcharge proceedings

had been initiated.

39. As rightly pointed out by the learned Counsel for the Revision
Petitioner that the 1* Respondent as surcharge officer had not conducted
independent enquiry, independent of the preliminary enquiry or fact finding
enquiry conducted under Section 81(1) of the Tamil Nadu Co-operative
Societies Act, 1983. Therefore, as rightly pointed out by the learned Counsel
for the Revision Petitioner that the proceedings of the 1 Respondent imposing
surcharge penalty on the Petitioner is vitiated by not adhering the principles of
fairness equity and good concious which governs the Civil Court in granting
relief. The very same power is available to the enquiry officer both under

Section 81 of the Tamil Nadu Co-operative Societies Act, 1983, and also the
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surcharge officer under Section 87 of the Tamil Nadu Co-operative Societies

Act, 1983.

40. The surcharge officer had mechanically relied on the enquiry
findings under Section 81 of the Tamil Nadu Co-operative Societies Act, 1983
and imposed the surcharge penalty on the Petitioner ignoring the explanation
offered by the Petitioner. It is found acceptable and reasonable that the
Petitioner, who had been given the responsibility of eight Co-operative
Societies similar to the 2™ Respondent Society cannot be expected to verify
each and every document before signing, he has to depend upon his own
subordinates. The respective Secretary of the individual Co-operative Society
and the Clerk of the Society who has the responsibility of managing day to day
affairs of the respective individual Co-operative Societies. Therefore, the
explanation offered by the Revision Petitioner as delinquent in the surcharge
proceedings to the show cause notice that it is humanly impossible for him to
verify each and every document before signing is found acceptable. He has to
rely on his own subordinates who are the Secretary of the respective Society

and the Clerk of the respective Society who is the paid officer of the individual
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Society.
41. The 1* Respondent as Surcharge Officer having ignored the well
laid out rules regarding surcharge proceedings had imposed penalty ignoring

those rules.

42. The Special Appellate Tribunal under the Co-operative Societies
Act, the learned Principal District Judge, Thiruvarur, had also ignored the
rulings relied by the learned Counsel for the Revision Petitioner and had given
a finding confirming the surcharge proceedings passed by the 1* Respondent
and dismissing the appeal filed by the Petitioner herein by judgment dated

29.03.2019 in C.M.A.No.21 of 2017.

43. The 1% Respondent having ignored the waiver of loans by the
Government also had imposed the surcharge penalty is found unacceptable in
the light of the materials available before this Court made available through
the typed set of papers which contains the copies of all the proceedings which
was placed before the learned Principal District Judge, Thiruvarur, as

Appellate Tribunal under the Co-operatives Societies Act.
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44. In the light of the above, the point for consideration is answered in
favour of the Revision Petitioner and against the Respondents. This Court has
to necessarily interfere with the finding of the learned Principal District Judge,
Thiruvarur, as Special Appellate Tribunal under the Tamil Nadu Co-operative
Societies Act, 1983, by setting aside the judgment and decree of dismissal of

the Co-operative Societies Civil Miscellaneous Appeal dated 21 of 2017.

45. In the result, this Civil Revision Petition is allowed, the judgment
and decree passed in Co-operative Societies C.M.A.No.21 of 2017 dated
29.03.2019, dismissing the Co-operative Societies C.M.A.No.21 of 2017 by
the learned Principal District Judge, Tiruvarur, as Special Appellate Tribunal,
under Co-operative Societies Act, 1983, is hereby set aside. No costs.

Consequently, connected miscellaneous petition is closed.

20.12.2023
Index : Yes/No
Neutral Citation Yes / No
Speaking Order/Non-Speaking Order

ata
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To

The Principal District Judge,
Tiruvarur.

SATHI KUMAR SUKUMARA KURUP., J.

ata

Pre-delivery order made in

C.R.P.No.512 of 2020
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