
S.A.No.1192 of 2005

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 31..03..2023

Coram

THE HON'BLE MR JUSTICE V. LAKSHMINARAYANAN 

Second Appeal No.1192 of 2005

1. Pappu @ Pavayee (Died) *

2. Ravi

3. Thangammal   ..... Appellants 

-Versus-

1. K.P.Ramasamy (Died) **

2. P.Jaganathan

3. P.Natarajan

4. K.Athayee

5. K.Saroja

6. Ramesh

7. Kalaiselvi

**[Respondents  5  to  7  were  brought  on  record  as  legal 

representatives  of  the  deceased  1st respondent  as  per  order 

dated  22.11.2018  in  M.P.No.406  to  409  of  2015  in 

S.A.No.1192 of 2005]

8. P.Pappathiyammal

9. P.Rajamani

*[Respondents  8  &  9  were  brought  on  record  as  legal 

representatives  of  the  deceased  1st appellant  as  per  order 

dated  12.10.2022  made  in  C.M.P.No.12896  of  2022  in 

S.A.No.1192 of 2005]

.....  Respondents
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S.A.No.1192 of 2005

Appeal  filed  under  Section  100  of  C.P.C.  against  the  judgment  and 

decree  dated  24.01.2005  made  in  A.S.No.201  of  2000  by  the  learned  I 

Additional  District Judge, Salem, confirming the judgment and decree dated 

19.10.2000  made  in  O.S.No.94  of  1997  by the  learned  Subordinate  Judge, 

Attur, Salem District. 

For Appellant (s) : Mr.A.K.Kumaraswamy,

Senior  Counsel  for  

Mr.S.Kaithamalai Kumaran

For Respondents(s) : Mr.T.Murugamanickam,  Senior  

Counsel for

Mrs.Zeenath Begum for R2

R4 Given up

JUDGEMENT

This Second Appeal arises against  a suit  for partition in  O.S.No.94 of 

1997 on the file of  the Subordinate  Judge,  Attur,  Salem District,  (originally 

filed in O.S.NO.404 of 1992 on the file of Subordinate Judge, Salem), which 

was  decreed  by  judgement  and  decree  dated  19.10.2000  and  confirmed  by 

judgement and decree dated 24.01.2005 made in A.S.No.201 of 2000 by the 

learned I Additional District Judge, Salem, Salem District.

2. The facts that are necessary for this appeal are:- Pappu @ Pavayee (1st 

defendant), Ravi  (2nd defendant) and Thangammal (4th defendant are wife, son 

and  daughter-in-law  of  one  Palanisami  Gounder  respectively.  The  said 

Palanisami Gounder had three other children viz., Ramasamy, Jagannathan and 
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Natarajan,  who  are  respondents  1  to  3  before  this  court.  Athayee,  the  4th 

defendant is a co-sharer of one of the items of the properties along with Pappu 

@ Pavayee. The case  of  the  plaintiffs  is  that  they are a part  of  joint  hindu 

family consisting of themselves,  the defendants and Palanisami Gounder.  The 

suit schedule items were purchased from and out of their labour and the income 

generated from the  joint  family funds.  Palanisami Gounder  died in  the year 

1989. Even during the life time of Palanisami Gounder, the family, in order to 

resolve  certain  disputes,  had  entered  into  a  partition  agreement  dated 

07.04.1983.  As per  this  partition  agreement,  the  1st plaintiff  was  given half 

share in A-Schedule and the 2nd plaintiff - Jagannathan was given half share in 

the  B-Schedule  property  (As  per  the  document,  1st plaintiff  and  the  2nd 

defendant were given each one half share in A-Schedule property, while 2nd 

plaintiff  and  3rd defendant  were  given  each  one  half  share  in  B-Schedule 

property). 

3. The cause of action for the suit is that the 2nd appellant – Ravi obtained 

a settlement deed under Ex.A.11 dated 06.09.1991 and one day previous to the 

said  settlement,  his  wife,  the  3rd appellant,  purchased  half  share  of  the  suit 

property of the 1st appellant - Pappu @ Pavayee (since died) under Ex.A.10 

dated  05.09.1991.   Prior  to  the  suit,  the  parties  have  exchanged  notices. 

Curiously enough, the appellants 2 and 3 did not respond to the notice and it 

3 of 13
https://www.mhc.tn.gov.in/judis



S.A.No.1192 of 2005

was  only  the  1st respondent  who  had  responded.   She  had  admitted  to  her 

participation in the partition agreement dated 07.04.1983 but, took a stand that 

as  the document  was not  registered,  there was no transfer  of  title from her. 

Curiously enough, a written statement was filed only by the 2nd defendant - 

Ravi. He has not raised this plea.  He has accepted to the partition and to the 

panchayat which had taken place before the partition agreement was entered 

into.  He  would  take  a  stand  that  the  partition  agreement  contemplated  an 

execution of regular document on or before 19.06.1984 and that  not  having 

been done,  the plaintiffs cannot choose to enforce the agreement. He would 

also plead that the document is a nullity  and that the suit is barred by time and 

in  any event,  the  suit  is  hit  by the  provisions  of  The  Benami  Transactions 

(Prohibition) Act, 1988.

4. On the basis of the said pleading, the trial court framed the following 

issues for trial:-

(1)  7/4/1983  njjpapl;l  ghf  xg;ge;jg;  gj;jpukhdJ 

bry;yj;jf;fjh?

(2) 6/9/1991 njjp 1k; gpujpthjp 2k; gpujpthjpf;F vGjpf; 

bfhLj;j  brl;oy;bkz;l;  gj;jpukhdJ  bry;yj;jf;fjh? mJ 

thjpfis fl;Lg;gLj;Jkh?

(3)  Kjy;  gpujpthjp  4k;  gpujpthjp  nghpy;  5/9/91k; 

njjpad;W vGjpf;bfhL;jj fpuag; gj;jpukhdJ bry;yj;jf;fjh? 
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mJ thjpfis fl;Lg;gLj;Jkh? 

(4) gpuhjpy; nfhhpathW thjpfs; tHf;Fr; brhj;jhdJ 

V.  gp  $hgpjh  brhj;Jf;fisg;  bghWj;J  eye;jpfL   fye;J 

gphpj;J mjpy; xU gFjpia bgw mUfij cilatu;fsh? 

(5)  gpuhJg;go  ghpfhuk;  bgw  thjpfs;  mUfij 

cilatu;fsh? 

(6)  ,t;tHf;fpy;  thjpf;F  fpilf;ff;Toa  ghpfhuk; 

ahJ? 

TLjy; vGtpdh

(1)  jhth  'V' ml;ltizr;  brhj;J Tl;Lf;  FLk;g  bghJr; 

brhj;J vd;gJ rhpah? 

5. In order to substantiate their case, the plaintiffs viz., Ramasamy and 

Jaganathan entered into the witness box, examined three witnesses, in addition 

to themselves and marked Ex.A.1 to A.15. On the side of the defendants,  2nd 

defendant  -  Ravi  and  the  1st defendant  –  Pappu  @  Pavayee  examined 

themselves as D.W.1 and D.W.2 respectively and a stranger to the their family 

one  Varadharajan  was  examined  as  D.W.3.  On  the  side  of  the  defendants 

Ex.D.1 to Ex.D.17, most of which are only revenue records. 

6. The suit, as pointed out already, has been decreed in full. Out of the 5 

defendants, it was only the appellants before me who had preferred the regular 

appeal  in  A.S.No.201  of  2000.  The  learned  first  appellate  judge  while 

confirming the  findings  of  the  trial  court,  he  exercised  his  discretion  under 

Order 41, Rule 33 of CPC and modified the decree of the trial court. Against 
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this concurrent finding of fact, the present appeal has been presented. 

7.  This  court  at  the time of  admitting the Second Appeal,  framed the 

following substantial question of law for consideration:-

When under Ex.A5, a division in praesenti takes 

place,  is  not  that  document  compulsorily  registrable 

and in the absence of registration, can a Court of Law 

grant a decree for partition based on that document?

8.  I  have  heard  Mr.A.K.Kumaraswamy,  learned  Senior  Counsel 

appearing  on  behalf  of  Mr.S.Kaithamalai  Kumaran  for  the  appellants  and 

Mr.T.Murugamanickam,  learned  Senior  Counsel  appearing  on  behalf  of 

Mrs.Zeenath Begum, learned counsel  for the 2nd respondent.

9. Mr.A.K.Kumaraswamy, would argue that  there is no proof to show 

that the purchase of the assessts in the name of the 1st appellant was from and 

out  of  the  joint  family  assessts.  He  would  focus  on  Ex.A.5,  which  is  an 

unregistered  document  and  therefore,  plaintiffs  1  and  2  cannot  claim  title 

through  such  document.  He  added,  since  Ex.A5  is  an  unregistered,   title 

continues with the mother and as she was the owner of the property, she can 

deal with the same as she pleases and  has accordingly settled the property in 

the name of her son and sold a portion to her daughter-in-law.
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10.  Mr.T.Murugamanickam,  learned  counsel  for  the  2nd respondent 

would on the other hand argue that 

(i)    Ex.A5 has to be read as a whole

(ii)    There is  no division  in  praesenti under  the 

document.

(iii)  The  document  under  Ex.A.5  remains  as  an 

agreement.

(iv) The first appellant court applied its mind and 

modified the decree in exercise of its power under Order 

41, Rule 33 of CPC and has rectified the decree passed by 

the  trial  court  decreeing  the  suit  as  a  whole  and  in 

declaring  ½   share  in  A-Schedule  in  favour  of  the  1st 

plaintiff  and  ½ share  in  B-Schedule   favour  of  the  2nd 

plaintiff. 

He would forcefully point out that there was no separate written statement was 

filed by the 1st appellant, though she was the only person who issued  a reply 

notice to the pre-suit notice. He would state that there is no denial on Ex.A.5 in 

the written statement,  or in the chief or cross examination of Pappu @ Pavayee 

and finally, though a new plea of stridhana was taken in the evidence, it was 

not substantiated  by material evidence and therefore, he would plead that the 
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second appeal does not merit any acceptance and deserves to be dismissed.

11.  The entire  case revolves  around Ex.A.5.   The document has been 

placed before me. I have carefully gone through it.   Ex.A.5 reads  “ghf fuhh; 

xg;ge;jg; gj;jpuk;”.  This implies that it is an agreement to enter into a partition. I 

am alive to the fact that the nomenclature of a document does not determine the 

contents  thereof.  But,  I  need  not  ignore  the  nomenclature  as  a  whole.   In 

pursuance  of  this  agreement,  the  words  “xg;ge;jg;  gj;jpuk;” “mile;J  bfhs;s 

ntz;oaJ vd;Wk;” “bfhLj;Jtpl ntz;oaJ” written in the document shows that the 

parties  were before  a few panchayatars  and had agreed to  a division  of  the 

property and the said agreement was reduced into writing. I am not able to read 

the document as it was under this document the properties were partitioned. If 

it was the later case, it would attract the mischief of Section 17 & 49  of The 

Registration  Act,  1908  and  cannot  be  looked  into  by  this  court  except  for 

collateral purpose.

12.  Apart  from this,  document  also  reads  “ehk;  MW ngUk;”   This  line 

would show that all of them were clear in their minds and had agreed that from 

and out of the joint family assessts, properties had been purchased in the name 

of the mother as well as in the name of the father.  I have to point out here that 

the assessts purchased in the name of the mother are covered under A-Schedule 
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and those purchased in the name of Palanisami Gounder is under B-Schedule. 

The 3rd defendant who got a share  property in the A-Schedule has not objected 

to the same. In addition, there is no dispute with respect to the assessts in B-

Schedule, which had been purchased in the name of Palanisami Gounder.  I am 

unable to accept the contention that there is evidence with respect to purchase 

of property in the name of Palanisami Gounder as joint family assessts whereas 

when it comes to Pappu @ Pavayee, there is no evidence at all.  

13. To expand on this,  the initial  onus burden lies on the plaintiffs to 

prove  that  the  property was purchased from the joint  family assessts  in  the 

name of the 1st appellant. I would read the document under Ex.A.5 to show that 

the burden had been discharged and now, it  fell  to the lot of the appellants 

before me to show that Pappu @ Pavayee had income to purchase the property 

under A-Schedule.  In her cross examination, she had stated that her father had 

predeceased and she was married as the second wife to Palanisami Gounder by 

her  brothers.   Therefore,  she  had  taken  a  plea  that  her  brothers  had  given 

stridhana  property  and  she  had  invested  the  same  in  a  bank  and  from the 

interest  thereof,  she  had purchased the assessts.  However,  no document  has 

been marked in order to substantiate the same. In other words, she has failed to 

prove to the court that she had sufficient funds to purchase the properties in 

Item-A to the schedule.  As I have found Ex.A.5  does not require registration, I 
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can look into the documents for the purpose of finding it whether the properties 

agreed to be divided under Ex.A.5 are joint family assessts or not.

14.  I  have  also  to  point  out  here  that  Ex.A.5  states  that  in  case  the 

properties had not been divided or or before 19.06.1984, the parties are entitled 

to  approach  the  regularly  constituted  court  to  get  a  relief  which  has  been 

granted by panchayatars. The relevant portion of the document are as under:-

“g";rhaj;jhh;fs; igry;gof;F xUtuhy; mLj;j egh;fs; 
nky;fz;l tpgug;gof;F bfhLf;f ntz;oa bjhifapy;  ,d;W 

mlthd;rhf brYj;jpa  Jif nghf epfu  Jiffis ,d;W 

tUfpw  Uj;nuhj;fhhp  tUlk;  Mdp  khjk;  5k;  njjpf;Fs; 

brYj;jp  ehk;  ghfg;gphptpidg;  gj;jpuk;  vGjp  gjpt[  bra;J 

bfhs;sntz;oaJ/”

This is an other indication to show that Ex.A.5 was only an agreement to enter 

into  a  further  document  and  even  on  that  ground,  does  not  require  any 

registration.

15.  Insofar  as  the  argument  that  it  requires  registration,  the  learned 

counsel  for  the appellants  would  rely upon a very recent  judgement  of  this 

court  in  Jagadeesan  v.  Jayalakshmi reported  in  (2020)  1  MLJ  504. 

According  to  him,  this  court  has  held  that  a  document  which  divides  the 

property  in praesenti is incapable of being looked into and therefore, Ex.A.5 

should be rejected and the substantial question of law should be answered in 

favour of the appellants. I am not persuaded by the submission of the learned 

senior  counsel  for  the  appellant  for  the simple reason that  in  the document 
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which under issue  before my brother  Justice D.Bharatha  Chakravarthy,   the 

property  was  divided  in  praesenti.  This  is  clear  from  the  following  terms 

(extracted by him in paragraph 8.1 of the judgement):-

“mtu;fs;  ghfbrhj;ij  mth;  mth;fns  rh;tRje;jpu 

ghj;jpakha;  g[j;jpu  gt[j;jpu  ghuk;  ghpakha;  jhBjp  tpspka 

tpf;fpiua';fSf;F nahf;fpakha; mth; mth;fs; ,?;lk; nghy; 

Mz;L mDgtpj;Jf; bfhs;s ntz;oaJ/”

Here, I would rely on a classic judgement of Justice V.R.Krishna Iyer in Kale 

v.  Deputy  director  of  Consolidation reported  in  (1976)  3  SCC 119. The 

relevant portions are paragraphs 9 & 10 and in particular,  sub-paragraph 10(5) 

& 10(6). The undisputed agreement under Ex.A.5 shows that the brothers had 

issue amongst themselves, with respect to the joint family properties, and in 

order  to  avoid  any  further  squabbles  and  quarrels,  they  entered  into  the 

agreement. That is in the  bonafide interest of putting the family affairs into a 

proper arrangement, so that one sibling is not at another's throat. This is the 

purport of Ex.A.5. Having entered into, the appellants cannot resile from the 

same. I do not find any difficulty in giving assent to the said document.   

16.  Now coming to  the aspect  on the decree,  trial  court  had  erred in 

decreeing the suit as prayed for which has been correctly modified by the first 

appellate court under Order 41, Rule 33 of CPC in exercise of its discretion by 

the first appellate court which cannot be said to be either perverse or illegal.
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17. In the light of the above discussion, I answer the substantial question 

of law against the appellants and hold that Ex.A.5 does not require registration. 

Thus, the Second Appeal fails and the same is liable to be dismissed. However 

considering the fact that the parties are relatives, I am not inclined to impose 

costs in this appeal.

In the result, this Second Appeal is dismissed and the judgement and 

decree of the first appellate court are confirmed. Both parties shall bear their 

respective costs in this appeal. 

31..03..2023

Index : yes / no

Neutral Citation : yes / no

Speaking / Non Speaking Order

kmk

To

1.The I Additional District Judge, Salem, Salem District.

2.The Subordinate Judge, Attur, Salem District. 
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V.LAKSHMINARAYANAN, J.

kmk
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