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IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 06.07.2023
CORAM
THE HON'BLE Mr. JUSTICE R.SURESH KUMAR
AND
THE HON'BLE Mr. JUSTICE K.KUMARESH BABU

Criminal Appeal No.15 of 2018

1.Murugan

2.Gowtham ... Appellants/3™ and 4™ Accused
Vs.

The State represented by,

The Inspector of Police, L&O,

R10 MGR Nagar Police Station,
Chennai — 600 083. ... Respondent/Complainant

Prayer : Appeal filed under Section 374 of Criminal Procedure Code praying
to set aside the conviction and sentence imposed on the appellant in
S.C.No.192 of 2015 on the file of the learned Sessions Judge, Mahila Court
at Chennai dated 02.01.2018.

For Appellants : Mr.V.Krishnamoorthy

For Respondent  : S.Raja Kumar
Additional Public Prosecutor
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JUDGMENT

(Judgment of the Court was delivered by R.SURESH KUMAR, J.)

This appeal has been preferred against the conviction and sentence
made by the Sessions Judge, Mahila Court, (Mahalir Neethimandram),
Chennai dated 02.01.2018 in S.C.No.192 of 2015 in P.R.C.No.37 of 2015
on the file of XXIII M.M., Saidapet, Chennai in respect of A3 and A4 who
are the appellants herein for the offence punishable under Section 411 r/w.

34 1.P.C.

2. In fact, it is a case of murder, with regard to the said offence under
Section 302 I.P.C., charge had been framed only against 1* and 2™ accused.
Insofar as the 3™ 4™ and 5™ accused are concerned, charge was framed for
the offence punishable under Section 411 r/w. 34 I.P.C. The trial Court, in
the judgment impugned, convicted and sentenced Al and A2 for the

offences under Section 450, 302 and 380 r/w. 34 1.P.C.

3. In respect of A3 and A4, the trial Court convicted these two

appellants under Section 411 r/w. 34 L.P.C. Insofar as A5 is concerned, he
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has been found not guilty for the offence under Section 411 r/w. 34 1.P.C.

accordingly, he has been acquitted.

4. As against the conviction and sentence for A1 and A2, the learned
counsel appearing for the present appellants as well as the learned

Additional Public Prosecutor stated that there has been no appeal.

5. Insofar as the present appeal is concerned, it is filed by the A3 and
A4 as against the conviction and sentence of 6 months with fine of

Rs.5000/- for the offence punishable under Section 411 r/w. 34 1.P.C.

6. Heard Mr.V.Krishnamoorthy, learned counsel appearing for the
appellants and Mr.S.Raja Kumar, learned Additional Public Prosecutor

appearing for the respondent.

7. According to the prosecution, the charge made against the
appellants/A3 and A4 along with A5 reads thus:

“IBMeI STUSMTEH -

GLomLig FLDLIOU & & 60T QST & Flwn s, l6ug

3/16

https://lwww.mhc.tn.gov.in/judis



Crl.A.No.15 0of 2018

sgpflurslw B Wasw Q@wbs @® Srall  CFullsner
WHITHSHSSI0 2 6en 4eugh aPHflurslw 2 b LG
moUGHE  Caaiy Curg B ST BHHL(H B
g1 CBHMBES0ETLSTHD, 4ugk P ClaTeiaLly
deug MUl waseTTer Seug asMursw B, 4o
aalflller  semLulled Ceusmev OFwy Jeug aHliflursw
B &g, leug easifiuler Quumse 188 GUTLTLOM
gafl et Ouwrled fr.80.000/-H& QLG emeuliug GuTsY

gEH  Gurl Sewg easliflurslw B gall e b
7 & Bl6v HGr &IPS S (h 1560 & 60U Cumm &
CarewhataSrseayn Ueiet 4augs asflurslu B g
gafllLn  (5.60.000/-8  Q&T(H S SI6NMSTHaLD, l6ug)
s SIMwrslw 14 9 & 65601 omeilwm & GlFsvay
CFugnansrean, 4augh asfursw B 3 whmn Seug
aplflsallal 2 salluyLsar laug easlfl  0&THES HorS
SmLh bos aain SMABHNL SO IJLG MUSS
Ouime Oasrapaimsre, 3 wHeo S aplflsanslu
bRIG6T  @.&.& 411 o /@. 34  dfaller  Sip
allEnifé s s s S SHh, Qb5 1063 61 & SHT60
&g & & & B & & FH 01T 68T &M &6 B Liflb Fieafir 67607

GSODEFTL(H  6UHTULILIL (h 66T &l.”

8. In order to prove the aforestated charge against the three accused
viz., A3, A4 and A5, the prosecution specifically depended the evidence of
P.W.17 who is the Assistant in Revenue Department who stood as a

confession witness for Al, A2 and A3. If we go through the evidence
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recorded by P.W.17 in his chief examination, he has stated before the trial
Court the following:

“o leug aglfidlar  0ysH  uTSHGHVS D0 2 aian
griglllar  e&Cwriun  wiplL Y5819 GCubuly
@ & (b 1B & @pLD WSHITTH DS S D60 9 _6en LS
SOLUIL BmEHow SYLOTEID 0SS (HULUSTSL LG
HEOL 6O & e LU ST & 61D Ol & m 6T 6o1 Tt S5 6. EX
salflullesl  RUYSH  UTSHSGUPVS B0  YDISISSIULL
UGS 9.&.a1.9.10. eaaielLn  Sraillésliunl QUL SH60
UTSHSGUPLS B0  SHawi(haTar  Ta@IHLW  »&SolwriuLd
sne. gL @uedLrug  asliflysoLw @y SH60
ursGlpevn  sreiillssiulL . gk  asifullar gLy se0
urSGpvdHaled 2 ater  Frlguller  smeGuriun ol (Hid
9.&.&M1.9.11. @i meu G 61 Bl 6ot LI H60
UTEGUPVS S YU SSIULL UGS .5 &1.H.10.
sl &TallSSIUBL QRUYSH — uTSHGp6vS Bl60
&M (hoTNG Hi@ImLW  &Sewriun  Srer.  Frlgullii
QL meu &l QLT T, LI H60 6 & & {psuLd
STl SOULL ). 26u & s1 B lull 63t &LIL & 60
urSGlpvdHaled 2 aier  FrlFuler  sm&Guriun ol (Hid
9.&.&M1.9.11. @i mou G 61 Bl sor LI H60
UTEGUPVS S0 JDUSSSIULL UGS  H.&.&1.H.12.
Spuiumeri  Guhuy  Hpeoilsd  2eter 1, 2 aglflsmeuin
sigiemeyn, ofl g @ &FerFmayl WHITHDSESINHSG
CoardHaplFhd L& HOLSG ApdHsH  Caaimri.
ooy 2 61em 3eug aslflumer (peHseor  Cuduy YL
somLufledy  @upbseri. g  aslflulLn  GuredFmilLi
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UTSGlpev  Q&ETHSSTT.  YHemer  GureFTi  uDley
Ogugrisear. g easlifidla  QUUSHH uTSHGApVS D6
o gien  grigluller  sm&CwrOul WL (HD  Y.5.FT..13.
o il pohsaiLy Qmwbs g all wrisd Cgullar
gy  STlYLE  S&lpwd (F1.6urs)  s&sOuDDOILLL G
6T6oT 601110 S el & SBLILI(H LD 60 & LILIMH M) &6V 10& & fl6v
& (hoTaE — AHQOLW  SCWTOUL ST IbS
SSIUDNIS0 WSHET  I.&.FM1.%.14. CuredEni  eaieoe

allgngemen O &FUISTT&HarT.”

9. In his cross examination, the P.W.17 has stated the following:

“.. @I BIST 6HS UNSSBIID  CUTEIFT (S
g gl Oanaianplooeme. SHCUTSH ST (PDH60  (PEOMWTSH
griglun  yofllsGienbanar. Guhuy  &Fr.6ur.s  YLlorerid
USSIULY MBS [Hens  6GIDIL .  ILLomel S DS
pESIL  CO&BT(HSB(BBSTIS6M  TOIMTEH b,  YLIOTETLD
ORI 1860 & GumedEmir Ul 60 O FUISHTTH6N.
QLMD ubSS uUTRIGMG FULOUY GOmD  @semsy

STRTMI6Y &l &Hmesr.”

10. This evidence has been mainly relied upon by the prosecution and
the learned Judge of the trial Court has given the following discussion about
the evidenciary value of the said witness:

“54. ... The evidence available on record also proves
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thus:

7/16

https://lwww.mhc.tn.gov.in/judis

Crl.A.No.15 0of 2018

that the 4™ accused is the receiver of the stolen property and the
3" accused is the person available in the Pawn Broker Shop of
the 4™ accused from whom M.O.8 was recovered. However, |
do not find any evidence against the 5™ accused in order to
connect him to the offence u/s.411 IPC. Hence, I conclude that
the prosecution has proved the charges u/s. 450, 302 and 380
r/w. 34 IPC as against the 1* and 2™ accused and the charge
u/s. 411 r/w. 34 IPC against the 3™ and 4™ accused beyond

reasonable doubt. Thus the point is answered accordingly.”

11. The trial Court also discussed the evidence recorded by P.W.26

“44. .... Hence, the evidence of P.W.26 regarding the
recovery of material objects remains unchallenged as against
the accused 1 & 2. P.W.26 did not speak anything about the
involvement of the 4™ and 5™ accused in his chief examination.
But, in the cross examination, he has stated that 4™ and 5"
accused have been impleaded in this case since 4™ accused has
received the stolen articles and the 5™ accused has given a
Receipt in the name of one Ravi. But, the alleged Receipt given

by him in the name of Ravi was not produced before the Court.
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So, the evidence of P.W.26 regarding the recovery of stolen

properties pertains to only 3™ and 4™ accused and P.W.13.”

With the availability of these evidences, the trial Court has found the
accused 3 and 4, who are the appellants, herein are guilty of offence
punishable under Section 411 r/w. 34 1.P.C. and therefore such a conviction

and sentence was awarded.

12. Mr.V.Krishnamoorthy, learned counsel appearing for the
appellants has stated that the main charge that was made against these two
appellants who stood as A3 and A4 as well as AS, according to the
prosecution is that, all the three knowing well that a portion of the property
was a stolen one and with that knowledge they received such a stolen
property from Al and A2 and in this context, it is the further case of the
prosecution that, as against the receipt of such stolen goods, a receipt not in
the name of Al or A2 but in the name of one Ravi has been prepared and
given and in that receipt, A5 has signed as if that he is the Ravi and keep the

receipt with him.
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13. Explaining further this case of the prosecution, the learned
counsel would contend that, if at all the three accused viz., A3, A4 and A5
had a knowledge about the stolen goods despite that knowledge they
received the stolen goods for which a fake receipt having been prepared and
was kept intact by AS, that receipt should have been recovered and marked
as a document i.e. Exhibit before the trial Court. However, P.W.26 1.e.
Investigating Officer has admitted that such an exhibit he has received but

not marked.

14. The learned counsel also pointed out that, the A5 has been
acquitted by the trial Court. Once the AS is acquitted by the trial Court what
is the link and knowledge with regard to the alleged offence punishable
under Section 411 r/w. 34 L.P.C. as charged by the prosecution has no legs
to stand and therefore, the conviction that has been given against A3 and A4
who are the appellants herein by the trial Court is without any evidence, he

contended.

15. However, Mr.S.Raja Kumar, learned Additional Public Prosecutor
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appearing for the respondent would canvass the point that, it is on the basis
of the confession statement, where only admissible part of the A3 has been
marked, the prosecution had gone to the place of A4, who is a Pawn Broker
and his shop only the A3 was working and AS is the son of A4. During the
investigation it was revealed that the property i.e. M.O.8 which is a part of
the stolen property was recovered only from A4. Against such property since
there has been no proper explanation given by A4 and A3 had given his
statement that, that was the stolen property brought by Al and A2 and
knowing well that all the three accused i.e. A3 to A5 decided to receive it. If
that being so, it is a clear case where A3 to A5 joint together and decided to
receive the M.O.8 knowing well that it is a stolen goods, thereby they

committed the offence punishable under Section 411 r/w. 34 L.P.C.

16. The learned Additional Public Prosecutor would also submit that,
merely because the A5 has been acquitted by the trial Court and the receipt
in the name of Ravi prepared by A5 and recovered by the Investigating
Officer (P.W.26) has not been marked as an exhibit that would not be a fatal
to the prosecution case insofar as the charge made against A3 and A4 is

concerned, he contended.
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17. We have considered the said arguments advanced by the learned
counsel appearing for both sides and also have perused the records placed

before this Court.

18. The very charge made against the A3 to A5 as extracted herein
above only relates to the alleged receipt of stolen goods for the offence
punishable under Section 411 r/w. 34 LP.C. Therefore, first of all the
prosecution must have established the case that the accused 3 to 5 had a
knowledge that M.O.8 is a stolen goods and knowing well that it is a stolen
goods they decided to receive it. In this context, the main contention of the
prosecution side is that, in order to receive the M.O.8 1i.e. the stolen goods,
instead of giving receipt directly either to the A1 or A2 they made a receipt
which is fake one in the name of one fictitious person viz. Ravi and this has
been made by A5 with a concurrence and connivance of A3 and A4. It is
also the prosecution case that, that receipt has been recovered by the
prosecution as deposed by P.W.26 (Investigating Officer). However, that
exhibit has not been marked before the Court admittedly. Since the said

alleged fake receipt prepared in the name of Ravi is the main basis to come
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to a conclusion that the accused A3 to AS had an object intentionally to
recetve the stolen goods, the prosecution must have marked that exhibit that

is the receipt in the name of Ravi.

19. In this context, what has been triggered in the mind of the learned
Judge to acquit the A5, the same reason would apply equally to A3 and A4

also.

20. Merely on the basis of the alleged confession statement given by
A3, the prosecution cannot built up their case and based on which the trial
Court ought not to have come to a conclusion that the charge framed against
A3 and A4 has been proved beyond reasonable doubt and therefore they

could be found guilty for the said offence.

21. Even in the evidence of P.W.17, especially in the cross
examination, he has stated that, he said in the affirmative whether the M.O.8
was a pledged goods and also he had stated to the question whether receipt

had been given for the pledge, he said in the affirmative. He also stated that
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the police has recovered the receipt for the pledge.

22. When that being the position, whether the A3 to A5 with or
without the knowledge about M.O.8, that it is a stolen goods, have received
the said goods, has not been clearly investigated and established by the

prosecution.

23.This aspect has not been considered in proper perspective by the
learned trial Court Judge and therefore his reasoning given in the judgment
impugned to reach a conclusion that the A3 and A4 can be found guilty for
the offence punishable under Section 411 r/w. Section 34 I.P.C. is not based
on any evidence and therefore, we do not have any hesitation to hold that the
finding and the conclusion arrived at by the trial Court in the judgment
impugned in respect of these appellants who stood as A3 and A4 cannot be

sustained and therefore it is to be interfered with.

24. In the result, the conviction and sentence made by the Sessions
Judge, Mahila Court, (Mahalir Neethimandram), Chennai dated 02.01.2018

in S.C.No.192 of 2015 in P.R.C.No0.37 of 2015 on the file of XXIII M.M.,
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Saidapet, Chennai is hereby set aside and the appeal is thus allowed. The
fine amount of Rs.5000/- each by these appellants paid shall be refunded to

the accused by the concerned authority.

[R.S.K.J.] [K.B. ].]
06.07.2023
Index :Yes

Speaking Order : No
Neutral Citation : No

Sgl

To
1.The Sessions Judge,
Mahila Court, (Mahalir Neethimandram),

Chennai.

2.The Inspector of Police (L&O),
R10 MGR Nagar Police Station,
Chennai — 600 083.

3.The Public Prosecutor,
High Court, Madras.
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R. SURESH KUMAR, J.
And
K. KUMARESH BABU, J.

Sgl

Criminal Appeal No.15 of 2018
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