S.A.No.451 of 2007

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON :09.02.2023

PRONOUNCED ON : 28.04.2023

CORAM

THE HONOURABLE Ms. JUSTICE P.T. ASHA

S.A.No.451 of 2007

Logambal ...Appellant

_VS_

1.Mailathal (deceased)
2.Alameluammal

3.Nachimuthu Gounder

4.Balakrishnan

5.Thangavelusamy Gounder (deceased)
6.Gandhi

7.Veeravel

8.Thilagavathi

9.Rukmani
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10.Murugesan

(R6 to R10 have been impleaded
vide order dated 26.11.2018)
... Respondents

Prayer: Second Appeal is filed under Section 100 of C.P.C to set aside the
judgement and decree dated 21.11.2006 made in A.S.No.57 of 2006 on the
file of the Principal District Court, Erode reversing the judgment and decree

dated 28.09.2005 made in O.S.No.146 of 2000 on the file of the Sub Court,

Dharapuram.
For Appellant : Mr.N.Manokaran
For R1 & R5 : Died
For R2, R3, R6
R7,R9 & R10 : No appearance
For R4 & R8 : Mr.V.C.Janardhanan for

Mr.P.Muthukumarasamy

JUDGEMENT

The second defendant has filed this Second Appeal challenging the

judgment passed in A.S.No.57 of 2006 on the file of the Principal District
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Court, Erode in and by which the learned Judge has reversed the judgment
and decree passed by the learned Subordinate Judge, Dharapuram in

0.S.No.146 of 2000.

2.The parties are referred to in the same litigative status as before the

trial Court for ease of understanding.

3.The relief claimed in the suit O.S.No.146 of 2000 1s as follows:-

(X3

o)  HTUTF  CFTSHHIHHMENT  HVSDHBEH — BVHSH 5
FIOLITFBIGONTS  Liflehl DD  Apeiiml  LIBIBeWeT — QITHIB 615G
LAg&Heur HIB1i_ 1O BHSEHI  HeNFFHUTHED CFUIHI CIBT(HBGIOLIQHGLD

L)  HreursF ClFeveYy  UTHIBEHDHG Lilglenrslsenmed

Bl6WL_HGIDLIY &G 1D

8) Ueiennd @bsb MuImededuissHler Haienioddd HbBLIIQ
CHMIL LT HUJHEDBES 2 FISHOTUISCHTOIMBIT BBHT Wb
Lfl®mmIsaT UTHIBEBSSH LITHIUTHIBENTED  DHI6wL_BEHIOLIY  HITLIL|F

b

OFUIL Coeoii(BLOTUI 6UTHIB6NT LIFTTSIHIBD|BTTHET.
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4.The facts as set out in the pleadings are herein below set out in a

nutshell.

PLAINTIFFS' CASE:-

5.1t 1s the case of the plaintiffs that the properties in question are the
ancestral properties of their father, Sami Gounder. Sami Gounder had five
children, namely Thangavelsami Gounder (the first defendant herein),
Subramania Gounder (the father of the second defendant), Mailathal,
Pushpathal and Alamelu ammal (the plaintiffs 1 to 3 in the suit). Pending
the suit, Pushpathal had passed away and her children, Nachimuthu

Gounder and Balakrishnan were brought on record.

6.The plaintiffs would submit that the properties were partitioned
between Sami Gounder and his two sons, the first defendant and the father
of the second defendant, Subramania Gounder under a registered deed dated
27.05.1971. Under this partition, the 'A' schedule property was allotted to

Sami Gounder. On 30.01.2000, Sami Gounder died intestate and the
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plaintiffs, the first defendant and the second defendant, the predeceased
daughter of the son Subramania Gounder, were each entitled to 1/5™ share.
The plaintiffs would submit that despite several requests, the defendants
were not coming forward to execute the partition deed and consequently,
they have been constrained to file the suit in question for the reliefs set out

supra.

WRITTEN STATEMENT OF THE SECOND DEFENDANT
ADOPTED BY THE FIRST DEFENDANT:-

7.The defendants would admit that the property was the ancestral
property of Sami Gounder and also there was partition in the year 1971.
Thereafter, it is their case that on 15.12.1999, Sami Gounder had executed a
Will bequeathing the schedule property in favour of the second defendant.
They would contend that the plaintiffs had been given in marriage on
account of the efforts of the father of the second defendant. The second
defendant would submit that after the partition, Sami Gounder had been

exercising his rights as absolute owner and in the year 1983, he had sold
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portions of the property to meet the wedding expenses of the plaintiffs.

8.The second defendant would contend that she had been taking care
of her grandfather, Sami Gounder and therefore, she and her husband were
residing in the property along with Sami Gounder. They were the ones, who
were cultivating the lands and also developed the lands by planting nearly
150 coconut saplings, obtained electricity service connection for the Well
and etc. She would submit that since Sami Gounder has executed a Will in

her favour, the plaintiffs could have no right or interest in the suit property.

TRIAL COURT:-
9.The learned Subordinate Judge, Dharapuram, had framed the
following issues:-

“1) ursLiifleflenendepld  Hooll  FUTHMBHBIBEHLID  UTHIB6T

Gl 2_61T61LIg  (LPHEVBIWEV  HITLILITEN6T Bl &&HHHHBSHT?

2) Goumy etsvisor LIfIBTTID Blewl_bbHS5HHHEHI?
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10.Later, additional issue was framed by the learned Subordinate

Judge, which reads as under:-

“Govr.  Fmblmeyswr it 210 UgdHleursd)  CeonrsmbLITEEbG
15.12.99 2410 Cops) 611pF) 6M6)USH D 2 uflsy FITF6ITLD

2 6uT6mLOUITETHT?”

11.0n the side of the plaintiffs, the first plaintiff had examined
herself as P.W1 and one Viswanathan was examined as P.W2 and the
documents on their side were marked as Ex.A1 to Ex.A3. On the side of the
defendants, the second defendant had examined herself as D.W1 and one
Thangamuthu, the alleged attestor of the Will, Ex.B27, was examined as

D.W2 and 27 documents were marked as Ex.B1 to Ex.B27.

12.The learned Subordinate Judge had framed the additional issue
with reference to the validity of the Will, Ex.B27, dated 15.12.1999 and on
considering the evidence, arguments and pleadings had ultimately returned

a finding that the said Will is proved and dismissed the suit.
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APPELLATE COURT:-

13.Aggrieved by the said judgment and decree of the learned
Subordinate Judge, Dharapuram, the plaintiffs had filed an appeal before the
learned Principal District Judge, Erode in A.S.No.57 of 2006. The learned

Principal District Judge had framed the following points for consideration:-

“1) Whether the Will dated 15.12.1999 is proved by the 2™
defendant/2™ respondent?

2) Whether the appellants are entitled for partition as

prayed for? ”

14.Ultimately, the learned Judge had proceeded to allow the appeal
and set aside the judgment and decree of the trial Court. Aggrieved by this

judgment, the second defendant alone has come by way of this Second
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Appeal.

SECOND APPEAL:-

15.The second appeal has been admitted on the following substantial

questions of law:-

9/26

“a) Whether the Ex-B27/Will is valid, and whether it is
proved in compliance with section 68 of the Evidence Act r/w 63

of the Indian Succession Act?

b) Whether the first appellate court is correct in law in
holding that the circumstances pointed by the plaintiffs are
“suspicious” circumstance, especially in the absence of any doubt
about the testamentary capacity, signature of the testator, sound
and disposing state of mind, more particularly in the absence of
any allegation in the plaint to the effect that the Will was

procured and forged?

c) Whether the first appellate court is right in law to invoke
section 73 of the Evidence Act, and whether the comparison of the

signature found in the Will/Ex-B27 with that of the signatures
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found in the documents marked as Ex-A3 and Ex-B9 especially
those documents came into existence long prior to the date of the

Will and further the evidence of attestor/D.W.2 is unshaken?”

SUBMISSIONS:-

16.Mr.N.Manoharan, learned counsel appearing on behalf of the
second defendant/appellant would submit that Ex.B27 has been proved in
the manner known to law, namely as contemplated under Section 63(c) of
the Indian Succession Act, 1925, and Section 68 of the Indian Evidence
Act, 1872 by examining D.W2, who has clearly and categorically contended
that the Will, Ex.B27 has been executed by Sami Gounder in a sound
disposing state of mind. He would further contend that nowhere in the

plaint, the plaintiffs have denied or disputed the genuineness of the Will.

17.After the filing of the written statement, the plaintiffs have not
come forward to file a rejoinder rebutting/refuting the execution of the said
Will. D.W2 by his oral evidence has also proved the fact that Sami Gounder

was in a sound disposing state of mind when the said Will was executed.
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That apart, no suspicious circumstance has been pleaded by the plaintiffs
and in these circumstances, the learned Judge ought not to have come to the
conclusion that Ex.B27, Will has not been proved and has been executed in
suspicious circumstance. The learned counsel would submit that the
observation of the lower appellate Court that the Will not being registered is
also yet another suspicious circumstances cannot be countenanced for the

simple reason that it is not mandatory for a Will to be registered.

18.Further, the endeavour of the appellate Court to compare the
signature found in the Will with the admitted signatures of the testator is
erroneous, as the Court cannot take on the role of an expert. Further, the
finding of the lower appellate Court that the non examination of the
document writer and the typist would also go to prove that the Will has not
been executed in the manner pleaded by the defendants is also uncalled for.
In support of his contentions, he would rely on the following judgments:-

a) Dhanalakshmi Vs. Karuppusamy and others reported in 2013-2-

L.W.419.
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b) Pentakota Satyanarayana and others Vs. Pentakota
Seetharatnam and others reported in (2005) 8 Supreme Court Cases 67.

c) Dr.Shantha Vs. Sharada reported in 2003 (4) CTC 470.

d) Idandas Vs. Anant Ramchandra Phadke (Dead) by lrs., reported
in (1982) 1 Supreme Court Cases 27.

19.Per contra, Mr.V.C.Janardhanan arguing for
Mr.P.Muthukumarasamy, learned counsel appearing on behalf of the
respondents 4 and 8 would contend that the only question of law that
requires to be considered in the above Second Appeal is regarding the
validity of Ex.B27, Will. If it is proved that the same is shrouded in
suspicious circumstances and was not executed by the deceased Sami
Gounder, as stated by the plaintiffs, then the plaintiffs are entitled to a share

in the suit schedule properties.

20.He would submit that the second defendant as D.W1 had stated
that the Will had come to her knowledge only during the 16" day ceremony

after the death of Sami Gounder, when Ramasamy Gounder, the other
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attesting witness to Ex.B27, had brought it to the notice of the parties.
However, the second defendant has not chosen to examine the said
Ramasamy Gounder, who is an independent witness and who, according to
the second defendant, is very much available. He would submit that an

adverse inference has to be drawn for his non-examination.

21.Further, the lower appellate Court has clearly found that D.W2, the
second attesting witness, is an interested witness inasmuch as he is the
maternal uncle of the second defendant's husband. D.W2 has contradicted
his deposition regarding the events surrounding the alleged execution of the
Will both in his chief-examination and cross-examination. He would also
submit that the endeavor undertaken by the lower appellate Court to
compare the signature was only yet another piece of evidence for arriving at
a conclusion that the said Will is shrouded by suspicion. He would therefore
contend that there is absolutely no ground made out for interfering with the

well considered judgment and decree of the lower appellate Court and
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consequently, the Second Appeal has to be dismissed. In support of his
contention, he would rely upon the following judgments:-

a) T.Kanniah Rao Vs. Inder Rao reported in 1996 (1I) CTC 466.

b) P.Mani alias P.Balasubramaniam Vs. P.Viswanathan (deceased)
and nine others reported in 2008 (2) CTC 831.

c) Murthy and others Vs. C.Saradambal and others reported in

(2022) 3 Supreme Court Cases 209.

DISCUSSIONS:-

22.The entire issue that engages the attention of this Court for
disposing of the above second appeal is the validity of the Will, Ex.B27.
The second defendant has propounded this Will stating that her grandfather,
Sami Gounder, the father of the plaintiffs and the first defendant had
executed the same in a sound disposing state of mind and that even prior to
the execution of the Will, she had been put in possession of the property
under a family arrangement dated 07.11.1984, which document has been

marked as Ex.B1. The plaintiffs on the other hand have questioned the Will
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on the ground that the second defendant had taken advantage of the fact that
Sami Gounder was under her care and custody till his life time to create this

Will.

23.1t is also the case of the plaintiffs that Sami Gounder and his
daughters had a very cordial relationship. While so, there is no recital in the
Will as to why Sami Gounder has disentitled the plaintiffs and his son, the
first defendant and given the properties to the second defendant particularly
when even under the partition of the year 1971, under Ex.A1l, no property
has been given to the plaintiffs and the property was only partitioned
between Sami Gounder and his two sons, the first defendant and the father
of the second defendant and the second defendant was already in possession

of her father's share.

24.That apart, the discrepancy between the chief examination and the
cross-examination of D.W2 and the fact that the other attesting witness,

Ramasamy Gounder had not been examined would also throw a cloud of
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suspicion on the execution of the Will. Considering the fact that the proof of
Will is mandatory even where there is no denial about the execution of the
Will by the other side, this Court has to examine as to whether the Will has
been proved in the manner known to law and there is no suspicious
circumstances surrounding the same. To prove the execution of the Will, the

second defendant has examined D.W2.

25.D.W2 is none else than the maternal uncle of the second
defendant's husband. In his chief examination, the said witness would state
that on the date of the execution of the Will, Sami Gounder had come all the
way to his residence, which is about 3 kms., away and had informed him
that he desired to have a Will executed. The following is the extract of his
evidence regarding the above.

“Guomrng 2 _ufld  HewTITLITHDHIED  6Tekl &L 196D
MUBSHI GTAPSLILIL L &J. 21D LIFHeurd] HTuileOevr &HLobenSUITS
BLILBTeVID  6T60T6m6dT  LITTIONIIIGTOVID  6T60Th]  GCIFITS 1T M6
HUTSHI CFTSHBHIEHMNT 2 _Ufled 611pHC6voi(BLD 616013  FnfII60TTIT.
LSS IRSILIGIHT 6T I I9ME& — DHWIPSSHI  QIBLOTL
Fnleorii.  CFTOFHBSID 616013 LISSBHITID  6IUPSHIINDT — Fnl 19

16/26

https://lwww.mhc.tn.gov.in/judis



S.A.No.451 of 2007

UbCHeu.  eTeoT & I9m&H  FM  Beyewrl (HLD  GLiTedr  LIFLILT
JAIOFTIO]  B6)60TL (BLD  UBDHTTHEN. FTIOHBOYWIL T  HUTHI  LJLL]
LIG DT BIB6m6T (CEZ] 6B IBHSHITIT. 2 _UufleO&HEpSBHTH
UTFBHBIBENET  FITLOBEHEYOTL T Inl6olTiT. CFTOFHBSHILD BN
ClousTiemerr  BIDIBHSHHI60 611pD b Gl IT6mTL_ITHT. CFTH I
NUTBIBEMOTUILD  FTILOIGEH 6T THT6  FnI6OTTT.  FTLOIDB6)G0TL T
DBV LUQSHSILT  LITISBTT. Dk FITs  SbLIISTES  Fnfl
WLl GFUIoTmy  Fmmfleorti. CFTIOFBEIW Cleueriluied  61(hSHHIF
OlFeir WL L1 CFUIHI CIBTewI(h  6MBSHTT. WL L1  CFUILIIIL L
eyt Dibemedl  FMIOBBEGILT  LUQSHGILT  LITTSHSIT.  FIUITD

b

BQLILISTS Faff] DUT WBCUITLILILD GIFUISTT.

26.However, in his cross-examination, the witness would state as
follows:-

“FMOBB T M 2 UfleD 6IUPHIUSBES (LPEUIL|  [BT60T
LGBl BT &EpSG WpeilL] Glmerginiuiled LimishCHer. Do
6TGoT6m60T  DHeWIPFH b6l  CLifle0  [Breor  GlTeTLITLILe)  GlFeuT
umigCser.  Fmldbse) el [fleor  &HT6D  (WPHBHI  LIBHNBUI6D
BopSHTT.  SICLTHIGTET 2 Uil  611pSHCeuswi(BLD  6T6vlmy
SImWleortii. 210 LgPHleurd Gliwmsbe — 61lpd Couswi(BLd  sTeorm
IGO0, 2 L GUTIQUITS  6TAPHIUBHSH  BTBIBHMBIBENGT  UTHIB]
QUIBLOTH  FnmedileDemev.  yeomme 210 LilgHleurs  Gluifled
1S CousmiBLD 61601 FnpflevtmiT.  GomLig — FTLAEE6UIL (B
BEIBECID  FTIOBOGOTL T 616013 IDHET 2_600T(h.  H6MUTH6VH/
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eurflasensr G flujd. DIIGLITES BFHT euTfFHBEhSS 660
OB T(hIHBaeVemev 6160 CHL CL6d. 20 61&HT Ljllemus eflmm)
ClLiswiwEpdb@ UL  Couswriguiends GIFUIHION G 6T  6Teolm)

Inifleorir.”’

27.This clearly shows the contradiction regarding the manner of the
alleged execution of the said Will. He is an interested witness, as he is the
maternal uncle of the second defendant's husband and therefore, his
evidence in the light of the above glaring discrepancy has to be considered

cautiously.

28.1t 1s the case of the second defendant that she has come to know
about the Will only when the other attesting witness, Ramasamy Gounder
had made it known on the 16™ day ceremony of her grandfather's death and
it is also her case in her evidence as D.W1 that the Will was produced by
the said Ramasamy Gounder from her house. Therefore, an adverse
inference has to be drawn on the non examination of Ramasamy Gounder

particularly when it is a categoric case of the second defendant that it was
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Ramasamy Gounder, who had produced the Will for the first time after the
death of Sami Gounder. The first defendant, who is the son of Sami
Gounder, has not entered the witness box to support the case of the second
defendant particularly when the written statement only shows that he has

adopted the first defendant's written statement.

29.In the light of these suspicious circumstances, the lower appellate
Court has exercised its power under Section 73 of the Indian Evidence Act
to compare the signatures found in the Will with the admitted signature of
the petitioner in the other documents. However, the admitted signatures are
not contemporaneous to the signature in Ex.B27, Will. The second
defendant as D.W1 in her chief examination would submit that she had no
knowledge about the partition deed, Ex.Al. This statement per se is
falsified by the fact that the second defendant has filed Ex.B1, which is
stated to be a family arrangement under which the properties in question
have been handed over to her. This document, which is dated 07.11.1984,

makes a mention about Ex.A1, partition deed. It is the second defendant's
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case in her written statement that she was in possession of the property

purchased to this family arrangement.

30.Further, Sami Gounder during his life time had executed the
mortgage deed in favour of his daughter, the third plaintiff. In this mortgage
deed, there is no mention about the alleged family arrangement dated
07.11.1984 and this mortgage is also not referred to in Ex.B27, the Will

particularly when the registered mortgage has not been cancelled.

31.The lower appellate Court has extensively considered the evidence
on record to come to the conclusion that the second defendant has not
proved the Will. The argument of the learned counsel for the second
defendant that the Will stands proved in the light of there being no denial of
the same by the plaintiffs cannot be countenanced in the light of the
judgment of the Hon'ble Supreme Court in Ramesh Verma (dead) through
legal representatives Vs. Lajesh Saxena (dead) by legal representatives

and another reported in (2017) 1 SCC 257, wherein it has been held as
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follows:-

“13.4 Will like any other document is to be proved in terms
of the provisions of Section 68 of the Indian Succession Act and
the Evidence Act. The propounder of the Will is called upon to
show by satisfactory evidence that the Will was signed by the
testator, that the testator at the relevant time was in a sound and
disposing state of mind, that he understood the nature and effect
of the disposition and put his signature to the document on his
own free will and the document shall not be used as evidence until
one attesting witness at least has been called for the purpose of
proving its execution. This is the mandate of Section 68 of the
Evidence Act and the position remains the same even in a case
where the opposite party does not specifically deny the execution

of the document in the written statement.”

32.This judgment has been followed in the judgment of the Hon'ble
Supreme Court in P.Radha Vs. Irudayadoss and others reported in 2022
SCC online Mad 886. Therefore, the substantial question of law No.(a) is
answered in favour of the plaintiffs. The suspicious circumstance

surrounding the Will has also been set out supra as well as by the learned
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Principal District Judge, Erode. Therefore, the substantial question of law
No.(b) is answered against the plaintiffs. Admittedly, the comparison of the
signature in Ex.B27 has been done with Ex.A3 and Ex.B9, which are not the
contemporaneous documents and therefore, the procedure adopted by the
learned Principal District Judge, Erode, is erroneous. Therefore, the
substantial question of law No.(c) insofar as it relates to this is answered in
favour of the plaintiffs. However, the later part of the substantial question of
law No.(c) that the evidence of the attestor D.W2 is unshaken is answered
against the plaintiffs in the light of the glaring discrepancy in the evidence

of D.W2 in her chief as well as the cross-examination.

33.Further, the judgment relied upon by Mr.N.Manoharan in the case
of Idandas Vs. Anant Ramchandra Phadke (Dead) by Irs., reported in
(1982) 1 Supreme Court Cases 27 regarding the suspicious circumstances
may not come to his aid, since this Court has found that suspicious
circumstances that has been set out supra would clearly show that it is not a

normal circumstance and the entire circumstances surrounding the
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execution of the Will appears to be suspicious. It is no doubt true that the
relatives can be the attesting witnesses as set out in the judgment reported
2013-2-L.W.419, however, in the instant case, the witness has contradicted
the statement given by him in chief and cross examination and further the
attesting witness, who has been in possession/knowledge of the Will and
who had handed over the same to the plaintiffs, has not been examined on
the side of the plaintiffs, which gives raise to a suspicious circumstance.

The other judgments can be distinguished on facts.

34.In fine, the Second Appeal is dismissed. The judgment and decree
dated 21.11.2006 made in A.S.No.57 of 2006 on the file of the Principal
District Court, Erode reversing the judgment and decree dated 28.09.2005
made in O.S.No.146 of 2000 on the file of the Sub Court, Dharapuram is

hereby confirmed. However, there shall be no order as to costs.

Index : Yes / No 28.04.2023
speaking Order : Yes/No
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mm

To

1.The Principal District Judge,
Erode.

2.The Subordinate Judge,
Dharapuram.

3.The Section Officer,
V.R.Section,
High Court, Madras -104.
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P.T.ASHA, J.,
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Pre-delivery Judgment in

S.A.No.451 of 2007
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