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JUDGEMENT

The plaintiff is the appellant. He filed the suit for declaration that the suit 

schedule properties were his self acquisitions and for a consequential relief of 

injunction. 

2. The suit schedule covers two items of properties viz., 3.31 Acres of 

land in S.No.131/2 of Venmaniyathur village in Tindivanam Taluk, Villupuram 

District and 3.40 Acres in S.No.14 of Kollar village of Villupuram District.

3. The case of the plaintiff is that he worked as a coolie in Madras Port 

Trust and had earned sufficient income for the purchase of the suit schedule 

properties. The cause of action for the suit seems to be the sale made by his 

siblings and his son, who are arrayed as Defendants 1 to 4, in favour of the 5th 

defendant. According to him, they do not have any right or title or interest over 

the suit  properties  and since they were creating records by the sale,  he was 

constrained  to  come forward  with  the  present  suit  that  the  properties  were 

purchased from and out of his self acquisitions.
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4. Resisting the claim of the plaintiff, the defendants would submit that 

the  plaintiff  had  5  other  siblings  viz.,  (1)  Sreeramulu  (1st defendant), 

Balaraman, Elumalai, Raghuraman, and Kalyani. Balaraman had predeceased 

and  therefore,  his  son  Prakash  was  arrayed  as  the  2nd defendant.  The  3rd 

defendant is the aforesaid Kalyani and the 4th defendant - Gnanavel Loganathan 

is  the  son  of  the  plaintiff.  As already premised,  the  defendants  1  to  4  had 

alienated the property in favour of Thanappa Gounder  (5th defendant). The 5th 

defendant alone filed a written statement and this statement was adopted by the 

defendants 1 to 4. According to the defendants, the suit and other properties 

were jointly  purchased by the  father  as  the  head of  the  family,  pooling  his 

income and the income of his  sons,  in  the name of  the eldest  son,  i.e.,  the 

plaintiff. They reply upon Ex.B4 to substantiate the same.  

5. The suit came to be decreed by the trial court as prayed for. The appeal 

suit  preferred therefrom came to be allowed. The suit  was dismissed on the 

ground that the parties to the proceedings had entered into a koorchit (Ex.B4) 

dated 07.03.1978. Against this reversal finding, the  plaintiff  has preferred the 

present second appeal.
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6. The appeal was admitted by this court on 25.08.2008 on the following 

substantial questions of law:- 

(1)  Has  not  the  lower  appellate  court  committed  

error in law by placing reliance on Exhibit B-4 unstamped  

and  unregistered  koorchit  considering  it  as  admissible  

evidence to prove partition of immovable properties worth  

more than Rs.100/-  ignoring the well  settled principle of  

law  is  that  the  unstamped  and  unregistered  document  

(koorchit) would become admissible in evidence only if it  

records  separate  possession  of  respective  portion  of  

properties by the co-owners and that partition should have  

taken place earlier? 

(2) Having the defendants raised a pleading that the  

suit  properties  were purchased in the name of  the eldest  

son  of  the  family  by  means  of  joint  funds  as  family  

property; is not the onus is on the defendants to prove the  

said fact and on failure to establish the same are not the  

defendants are barred to claim right over the property by  

operation of law of benami transaction?

(3)  Has  not  the  lower  appellate  court  committed  

error in law by not rendering any finding as to whether the  

sale deeds executed in favour of the fifth respondent was  

only a sham and nominal documents as they are void ab  

initio?
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7. I have heard Mr.A.Thayaparan, learned counsel for the appellant and 

Mr.M.Dhamodharan, learned counsel for the 1st respondent.

8. The leaned counsel for the appellant would argue that he has let in 

sufficient  oral evidence  for  the  purpose  of  proving  that  he  had  sufficient 

income for the purchase of the suit schedule properties. He added, in any event, 

the sale deeds standing in his name are sufficient proof that the properties are 

his self acquisitions.   He would state that Ex.B4, being an unregistered and 

unstamped  koorchit,  is  inadmissible  in  evidence  to  prove  partition  and 

therefore, the question of law should be answered in his  favour.  He would 

further submit that the defendants have failed to prove that they had sufficient 

income  for  the  purchase  of  the  suit  properties  and  since  they  have  not 

discharged  that  burden  of  proof,  their  claim  to  the  properties  should  be 

disallowed.  He would further state that the sale by the defendants 1 to 4 in 

favour of the 5th defendant is only sham and nominal and therefore, the same is 

void ab initio.

9. He would also plead that the defence is barred under the provisions of 

the Benami Prohibition Act and hence, prayed for allowing the appeal.
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10.  Mr.M.Dhamodharan,  the  learned  counsel  appearing  for  the  1st 

respondent would very strenuously oppose these pleas. He would submit that 

Ex.B4 would  show that  the family had jointly purchased the properties  and 

consequently,  the plea of  benami will  not  lie.  He would further  submit  that 

though the plaintiff had denied the existence of Ex.B4 in his cross examination, 

during the  cross examination of D.W.1, he had proceeded to urge that Ex.B.4 

came  in  existence  due  to  vitiating  circumstances  which  implies  that  the 

document had in fact,  been executed.   Having accepted the existence of the 

document  and  having  failed  to  prove  the  vitiating  circumstances,  the  court 

would have to rely upon the same and dismiss the appeal.

11. I have carefully perused judgements of the trial court and the first 

appellate court and also the oral and documentary evidences adduced on either 

side.  I  am of  the  view that  the second appeal  should  fail  for  the  following 

reasons.

12. The plaintiff's case is that the properties have been purchased from 

and out of his self-acquisitions. Therefore, the burden is on him to prove that 

he had sufficient income in his hands for the purchase of the properties. The 1st 

property was purchased in the year 1961 under Ex.A1 and the 2nd  property was 
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purchased in the year 1967 under Ex.A.2.  The appellant was not working in 

any Executive position but, he was a mere coolie in Madras Port Trust. He had 

admitted that he was earning Rs.2/- per day. He would further submit that from 

the accumulation of his income, he had purchased the properties for Rs.200/-. 

He would further state that out of Rs.200/- he had Rs.100/- which was saved 

from his income and the remaining sum of Rs.100/- he got by way of Bhogyam 

(nghf;ak;). Sadly for the appellant, no proof has been let in with respect to the 

said Bhogyam. He has also not produced his salary slips, bank accounts or any 

other tangible evidence for the purpose of substantiating that he had sufficient 

savings in his hands, so as to purchase the suit schedule properties. 

 13. On the contrary, the evidence of D.W.1 would show that the family 

had agricultural lands and the children were studying in Chennai whereas the 

parents were staying in the native village. Apart from involving in agricultural 

activities, they were also rearing goats and cattle. The appellant had secured an 

employment in the year 1958 and he is said to have purchased vast extent of 

properties in 1961 and 1967. 

14. I am not able to accede to the arguments of the learned counsel for 

the appellant that since the sale deeds stand in his name , I should presume that 
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it was from and out of his self acquisitions.  

15. It is here the prayer in the plaint becomes relevant. The prayer sought 

for was for  a decree declaring that  the suit  schedule properties  are his  self-

acquisitions. When a party comes forward to the court that he had purchased 

the properties out of his self acquisitions, the initial burden is on him to let in 

some evidence  to  prove  the  same. Had he let  in  some evidence,  then  onus 

would shift to the defendants to rebut the case of the plaintiff. When there is no 

evidence  at  the  beginning  itself,  the  question  of  defendants  proving  the 

negative  does  not  arise.  The  proof  of  self  acquisition  requires  positive 

evidence. 

16.  The  further  proof  now turns  on  Ex.B4.  As rightly  argued  by the 

learned counsel  for  the appellant,  Ex.B4 cannot  be read as  transferring  title 

from  the  plaintiff  to  the  defendants.  The  factum  that  the  document  is 

unstamped, thus, attracts Section 35 of the Indian Stamp Act.  However, the 

plaintiff  did  not  immediately  raise  an  objection  for  the  document  being 

exhibited before the court. I would refer to the verdict of the Supreme Court of 

India in Javer Chand and others v. Pukhraj Surana, 1962 (2) SCR 333. The 

Court has held that “once the court, rightly or wrongly decides to admit the  
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document  in  evidence,  so  far  as  the  parties  are  concerned,  the  matter  is  

closed”.  

17. Section 35 is in the nature of penal provision and has far reaching 

consequences. The parties to a litigation where such a controversy is raised, 

have  to  be  extremely  alert.  The  party  challenging  the  admissibility  of  a 

document has to be alert to see that the document is not admitted in evidence 

by the court.  The court has to judiciously determine the matter as soon as the 

document is tendered in evidence and before it is marked as an exhibit in the 

case.   The record in the case before the Supreme Court discloses the fact that 

the  hundis  were  marked  as  Exs.B.1  &  B.2  and   bore  the  endorsements 

“admitted in evidence under the signature of the court”.  It is not, therefore, one 

of those cases where the document has been inadvertently admitted without the 

court applying its mind to the question of admissibility. Once the document has 

been marked as exhibit in the case and the trial has proceeded all along on the 

footing that the document was an exhibit in the case and has been used by the 

parties in examination and cross examination of their witnesses, section 36 of 

the  Indian  Stamp  Act  comes  into  operation.  Once  a  document  has  been 

admitted in evidence, as aforesaid, it is not open either to the trial court itself or 

court of appeal or revisional court to go behind that order. Such an order is not 
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one of those judicial orders which are liable to be reviewed or revised by the 

same court or court of superior jurisdiction. 

18.  The principle of law which flows from this judgement is that if  a 

document  has  been  marked  in  evidence,  it  is  not  open  to  the  parties  to 

subsequently argue that the same is unstamped and unregistered. Section 35 of 

the Indian Stamp Act  operates as a total bar unlike the exception granted by 

the proviso to section 49. 

19. Mr.A.Thayaparan, the learned counsel for the appellant would argue 

that though the document has been admitted in evidence, he  had objected to 

the same. This argument does not hold water as not only the  document was 

admitted in evidence but also used in the chief examination as well as cross 

examination by both the plaintiff as well as the defendants. As pointed by the 

Supreme  Court,  once  it  has  been  used  by  the  parties  in  chief  and  cross 

examination, Section 36 would operate. Consequently, the arguments that the 

document was not stamped in accordance with law does not appeal to me.  

20. Having put the technical objection on Ex.B4 aside, I now look into 

the document.  I am not going to read Ex.B4 as a document extinguishing the 
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right  of  the  appellant  and  transferring  the  same  to  the  respondents.   I  am 

reading Ex.B4. Its workers only for the purpose of coming to a conclusion that 

the properties were acquired by the family jointly. The document also shows 

that the parties fell apart and by virtue of Ex.B4, the family had entered into 

certain arrangements. Had the defendants filed a suit claiming title on the basis 

of Ex.B4, I would have certainly rejected their case. However, I would like to 

point out the following words found in Ex.B4:

 “1978k;  tUkl;  khhr;  khjk;  7e;  njjp  jpz;otdk;  jhYf;fh 

btz;kzahj;J}h;  fpuhkj;jpypUf;Fk;  Cj;Jf;fhl;lhd;  Fkhuh;  _uhKYf;F 

nkw;go fpuhkj;jpypUf;Fk; nkw;go Cj;Jf;fhl;ld; Fkhuh; b$auhkd; vGjpf; 

bfhLj;j  Th;rPl;L  vd;dbtd;why;  ,JtiuapYk;  ehk;  mgpgj;j 

Flk;gj;jhh;fshf ,Ue;J te;njhk;/ ,dpnky; mt;tpjk; ,Uf;ff rhpglhjjhy; 

xUtUf;bfhUth;  jfuhU  bra;jjpd;  nghpy;  ,jdoapy;  ifbahg;gk; 

,l;oUf;Fk; g";rha;jjhh; bra;j Vw;g;;ghl;od;go ehd; vd; nghpy;  bghJtha; 

fpiuak;  th';fp  mDgtpj;J  tUk;  brhj;Jf;fis  nkw;go  vd; 

rnfhjuUf;fFk; xU ghfj;ij ghfr;rhug;go mDgtpj;J bfhs;Sk; bghUl;L 

,e;j Th;rPl;L vGjpf; bfhLj;jpUf;fpnwd;/”.

21.  This  document  concedes  to  the  fact  that  the  purchases  have been 

made due to the joint exertion of all the members of the family. It is on record 

that subsequent to this document, the parties had negotiated and entered into 

mortgage deeds in which both the plaintiff as well as the 1st defendant were 

parties.  If  the  1st defendant  did  not  have  any right  as  stated  by the  learned 
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counsel  for  the  appellant,  there  would  be  no  necessity  for  joining  the  1st 

defendant as a party to the mortgage deeds. One aspect which constraints me to 

hold against the appellant is that the appellant in the witness box  was in total 

denial mood.  He denies Ex.B4 which is to be expected, but would also deny 

his signature in a registered mortgage deed which was jointly executed by the 

plaintiff/appellant along with the defendants/respondents. 

22. The reading of his cross examination shows highly artificial defence 

that was taken by him especially about generating Rs.100/- by way of bhogyam 

but no evidence for bhogyam has been let in.  If this is the  position that he has 

taken in his chief examination his stand in cross examination makes his case 

worse.  

23. In cross examination of the 1st defendant on 10.06.2004, he has put a 

question as to the date on which Ex.B.4 had been entered into. He has also 

asked whether the properties were divided and enjoyed pursuant to Ex.B.4. I 

am extracting the same for ready reference:

“1978y;  jhd;  Th;  rPl;L  vGjg;gl;lJ.  ghfk; 

gphpf;fg;gl;lJ/  gj;jpukhf  vGjp  hp$p!;lh;L  bra;J 

bfhs;stpy;iy/”
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Apart from that, in his cross examination, he has suggested that the document 

had come into force due to vitiating circumstances. I am extracting the same:

“;thjpia  kpul;o th';fg;gl;lJ ghf Th;rPl;L vd;why; 

,y;iy.  eph;ge;jj;jpd;  nghpy; jhd;  thjp  mjpy;  ifbahg;gk; 

,l;Ls;shh;  vd;why;  ,y;yiy/  g";rhaj;jhh;  To  jhd; 

ifbahg;gk; ,l;Ls;shh;//”

24. These two questions would show that not only Ex.B4 was used in the 

cross examination by the plaintiff but,  also  had suggested that the document 

was  vitiated  due  to  extenuating  circumstances.  When  a  party  pleads  the 

vitiating  circumstances,  the  burden  lies  on  him  to  prove  that  the  vitiated 

circumstances existed.

25. Mr.A.Thayaparan, the learned counsel for the appellant would submit 

that the appellant had given a police complaint. But, unfortunately, that police 

complaint had not been filed before the court. Apart from that even it had been 

filed, I would have been barred from looking to it because, there cannot be any 

evidence  without  any  foundational  pleadings.  Even  a  glance  at  the  plaint 

would show, that there is no pleading with respect to vitiating circumstances. 

This leads me to come to a conclusion that Ex.B4 had come into existence in 

order  to  settle  the  disputes  in  the  family and since  the  properties  had  been 
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jointly  acquired  by  the  family,  as  stated  in  Ex.B.4,  the  case  of  the 

appellant/plaintiff has to fail. 

26. The further contention of Mr.A.Thayaparan, learned counsel for the 

appellant that Benami Abolition Act should be made applicable to the present 

case also does not hold water.  This plea is being taken for the first time in  the 

second appeal and no new plea can be permitted in second appeal without there 

being any pleading or evidence to that effect.  A plea of benami is not a pure 

question  of  law,  but  a  matter  which  should  be  pleaded  and  proved.  The 

defendants  have  not  pleaded  benami,  but,  they  have  only  pleaded  that  the 

properties were acquired jointly from and out of the joint exertions of all the 

brothers and since the appellant is the eldest brother, the father had purchased 

the properties in his name. 

27. By virtue of Ex.B4, the jointness in the family is accepted. Once such 

a state of affair is admitted, the burden lies heavily on the  appellant to prove 

that they were his self-acquisitions. Having failed to do so, his plea must be 

rejected. I rely upon the judgement of Supreme Court of India in Adiveppa v. 

Bhimappa and others, (2017) 9 SCC 586. I am alive to the fact that it was 

rendered with respect to a joint family property.  However, I apply to this case 
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because the fact that the father of the plantiff, Uthukaataan had purchased the 

properties from the joint contribution of all the members. It has been recorded 

under Ex.B.4 and it was the plaintiff who came forward with the case that the 

purchase of the properties were made from and out of his self-acquisition. So 

the duty to prove the same falls on him. Reading of the evidence shows he has 

miserably failed to substantiate the same.

28.  The  learned  counsel  for  the  appellant  drew  my  attention  to  the 

judgement  in  Vimala  Chand  Ghevarchand  Jain  v.  Ramakant  Eknath 

Jadoo, (2009) 5 SCC 713, in particular, to paragraph 19, 20, 22, 33, 36. He 

argued that on account of the fact that the sale deed is registered, as held by the 

Supreme Court in this judgement, I have to hold that he is the owner of the 

property. That was a case which arose under entirely different circumstances. 

The  father  of  the  respondent  in  the  appeal  before  the  Supreme  Court  had 

executed a sale  deed on 29.06.1978. Thereafter, he had argued that the sale 

was sham and nominal  and it was executed as a security for money lending 

transaction. It was in those circumstances the Supreme Court had held that the 

deed of sale being a registered one, the onus of proof was upon the defendant 

to show that the deed was not in fact executed.  The facts of this case is that the 

sale in favour of the appellant is not even denied by any of the parties to the 
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suit. The plea is that the purchase  in the name of the appellant was  because he 

was  the  eldest  member  of  the  family.  As  already  seen  from  Ex.B.4,  the 

appellant and the respondents have agreed that the purchase of properties was 

out of joint efforts of the members of the family. It is one thing to say that the 

sale deed is denied and totally in other to say that the sale was out of the joint 

acquisition of all the members of the family. Hence, this judgement does not 

apply to the present case. In fact, the defendants agreed that the sale was 

executed hence, the view taken by the Supreme Court does not apply to the 

facts of the present case.

29.  The appellant  would  rely upon  a  classic  judgement  of  a  Division 

Bench  of  this  Court  presided  over  by  A.S.Venkatachala  Moorthy  [as  His 

Lordship  then  was]  rendered  in  A.C.Lakshmipathy  and  others  v. 

A.M.Chakrapani Reddiar and others, (2001) 1 MLJ 1.  He would state that 

the document being unregistered, I cannot look into the same. That was not the 

purport  of  the  judgement.  It  is  very  clear  from  the  following  sentence  in 

paragraph 23 of the said judgement:-

“23. It is now fairly well settled that the co-

owners  can  partition  the  immovable  properties 
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orally.  But,  however  where  a  document  is 

employed to effectuate a partition or any of the 

transactions  specified  in  Section  17  of  the 

Registration  Act  such  document  must  be 

registered, notwithstanding with the transaction is 

one which the law does not require to be put into 

writing.  Such  unregistered  document  cannot  be 

looked  into  to  prove  the  terms of  the  partition. 

But,  however  the  same  if  inadmissible  in 

evidence  for  the  purpose  of  creating,  declaring, 

assigning,  limiting  or  extinguishing  a  right  to 

immovable  property.  The  expression  "collateral 

purposes" is no doubt a very vague one and the 

Court  must  decide  in  each  case  whether  the 

parties  who  seek  to  use  the  unregistered 

document  for  a  purpose  which  is  really  a 

collateral one or as is to establish the title to the 

immovable property conveyed by the document. 

But by the simple devise of calling it "collateral 

purpose",  a  party  cannot  use  the  unregistered 

document in any legal proceedings to bring about 

indirectly the effect which it would have had if it 

registered.”

30.  I  have  applied  exactly  the  test  laid  down  by  Justice 
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A.S.Venkatachala Moorthy. I am not reading Ex.B.4 as extinguishing the right 

of the appellant in the properties, but I am reading it for the collateral purpose 

of showing that acquisition was out of joint efforts.  

31. The learned counsel for the appellant lastly relied upon a judgement 

of  Justice  Prabha  Sridevan  rendered  in  Rengasami  Reddiar  and others  v. 

M.K.Mummachi Reddiar and others, (2002) 1 MLJ 760. The learned Judge 

in that case had followed the judgement of  Justice  A.S.Venkatachala Moorthy 

in  A.C.Lakshmipathy and others v. A.M.Chakrapani Reddiar and others, 

(2001) 1 MLJ 1. The document which fell for subject matter of  that case was 

one which divided the property in praesenti and therefore, this Court had held 

the documents as inadmissible. In the instant case, the appellant has not only 

permitted the document to be received in evidence but,  has extensively cross 

examined DW1 on the said document. Having taken such a course, on the basis 

of legal advise,  it is not open to him to turn around and argue that while he is 

entitled to cross examine D.W.1 on Ex.B4 and yet, this court should hold that 

the same is inadmissible. As I have already held Ex.B.4 is admissible for the 

collateral  purpose to prove the jointness  in purchase,  the suit  being one for 

declaration that the properties are self-acquisitions, Ex.B4  nihilates that prayer. 
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Therefore, this judgement too is inapplicable to the facts of the present case.  

32.  Lastly,  the  learned  counsel  referred  to  a  recent  judgement  of  the 

Supreme Court  in  Korukonda Chalapathi Rao v. Korukonda Annapurna 

Sampath Kumar, 2021 SCC OnLine 847 (SC).  In this judgement too, Justice 

K.M.Joseph has in para 29 held as follows:-

“29. ..... ..... .....  The  cardinal 

principle would be whether by allowing the case 

of the party to consider an unregistered document 

it  would result  in the breach of the mandate of 

the section 49 of the Registration Act.”

This  judgement  makes  it  clear  that  a  court  is  entitled  to  look  into  the 

document, if the transaction for the purpose of which it is put forward does not 

require  registration.  Ex.B4,  in  the  instant  case  by  itself  does  not  effect 

immovable property being a recording of a past transaction. Hence, there is no 

protection of S.49(1)(c) as it is not being used as the evidence of transaction 

effecting such property. 

33.  In  the  light  of  the  above discussion,  I  answer  all  the  substantial 

questions  of  law  against  the  appellant/plaintiff  and  in  favour  of  the 
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respondents/defendants.  I  do  not  find  any  illegality  or  perversity  in  the 

judgement and decree of the first appellant court in reversing the judgement 

and decree of the trial court.   The second appeal is liable to be dismissed and 

consequently the suit is also liable to be dismissed. As the parties are closely 

related, I am not inclined to impose cost in this second appeal.

In the result, This Second Appeal is dismissed and the judgement and 

decree  dated  27.07.2006  in  A.S.No.38  of  2005  on  the  file  of  the  learned 

Principal  Subordinate  Judge at  Tindivanam, in  reversing  the  judgement  and 

decree  dated  07.03.2005  in  O.S.No.142  of  2001  on  the  file  of  the  learned 

Principal District Munsif at Tindivanam is confirmed. No costs. Consequently, 

connected MP is closed.
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