S.A.No.1472 of 2007 & M.P. No.1 of 2007

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 11.04.2023
CORAM

THE HONOURABLE MRS. JUSTICE RRHEMALATHA

S.A.No.1472 of 2007
&
M.P. No.1 of 2007

Lakshminarashiman ...Appellant
Vs.

S. Vatsalaammal ... Respondent

Prayer : Second Appeal filed under Section 100 CPC, 1908 against the
decree and judgment dated 11.07.2007 passed in A.S. No.46 of 2006, on
the file of the Additional District cum Additional District cum Sessions
Judge, Fast Track Court No.Il, Ranipet, reversing the decree and
judgment dated 25.08.2005 passed in O.S. No.60 of 2002, on the file of
the District Munsif Court, Ranipet.

For Appellant : M/s. B.S. Mitraneshaa
for Mrs. V. Srimathi
For Respondents : Mr. C.R. Suresh Kumar
JUDGMENT
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The appellant is the plaintiff in O.S. No.60/02 on the file of the
District Munsif, Ranipet. He filed the suit for declaration of his title to
the 'B' Schedule property, which is described in the plaint as 1% feet wide
wall measuring East-West 126 feet on the southern side of his house
(house 1s described as 'A' Schedule property), and for a mandatory

injunction.

2. For the sake of convenience, the parties are referred to as
per their ranking in the trial court and at appropriate places, their rank in

the present appeal would also be indicated.

3. The case of the plaintiff in nutshell is as follows:

1. The plaintiff is the absolute owner of A and B Schedule Properties.
His mother Vijayalakshmi Ammal purchased both the properties
through a registered sale deed dated 26.09.1957 (Ex.A1l).

ii. After the death of the mother of the plaintiff, his (the plaintiff's)

sister executed a relinquishment deed dated 18.06.1985 (Ex.A3).
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The plaintiff's mother constructed a Madras Terrace house in the
front portion and the back portion was kept as a tiled house.

The southern side wall of the house ('B' schedule property) is the
mother wall of the house and the entire property of the plaintiff
rests on the same.

The defendant demolished the back portion of the said wall and
constructed another wall.

Though in the sale deed dated 26.09.1957 (Ex.A1l) executed in
favour of plaintiff's mother there is no mention about southern side
wall, yet his mother was in possession of the same.

Since the defendant had constructed a new wall after demolishing
the southern side wall ('‘B' schedule property), it has become
necessary for the plaintiff to file a suit for declaration of his title to
the 'B' schedule property and for a mandatory injunction directing

the defendant to construct the southern side wall and for costs.

4. The suit was resisted by the defendant on the following

grounds:
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i.  The 'B' schedule property shown in the plaint does not belong to
the plaintiff.

ii. The defendant and her husband purchased their property along
with 'B' schedule property through two registered sale deeds dated
23.11.1984 (Ex.B1) and 29.11.1984 (Ex.B2).

iii. Ever since the date of purchase, the defendant and her husband
have been in possession and enjoyment of their property including
the suit wall.

iv. The defendant had also demolished the entire northern side wall
(suit wall) for the purpose of constructing a new house in their
property but no damage was caused to the plaintiff's property.

v. At no point of time the plaintiff's terrace/roof of the house rested on
the wall of the defendant and therefore the plaintiff cannot claim

any relief in his favour and hence prayed for dismissal of the suit.

5. On the basis of the above pleadings, the trial Court framed
the following issues :
1. Whether the plaintiff is entitled for a declaration of his title to the
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'B' schedule property and for an injunction as prayed for by him?
1. Whether the defendant and her husband are entitled to 'B' schedule
property as per their sale deeds dated 23.11.1984 and 29.11.1984?

i1ii. To what relief the parties are entitled?

6. In the trial Court, the plaintiff examined himself and one
another witness and marked Ex.Al to Ex.A7. The defendant examined
two witnesses and marked Ex.Bl to Ex.B6. Two Advocate
Commissioners were appointed in the instant case and their reports and

plans were marked as Ex.C1 to Ex.C4.

7. After full contest, the learned trial court judge decreed the
suit in favour of the plaintiff vide his decree and judgment dated

25.08.2005.

8. Aggrieved over the decree and judgment passed by the trial
Court, the defendant filed an appeal in A.S.No.46 of 2005 before the
Additional District Court (Fast Track Court No.II), Ranipet. The learned
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Additional District Judge, Ranipet, after analysing the oral and
documentary evidence adduced on both sides allowed the appeal and set
aside the decree and judgment passed by the trial Court, vide his decree

and judgment dated 11.07.2007.

9. Now the present second appeal is filed by the plaintiff and
the same is admitted on the following substantial questions of law by my
predecessor on 20.12.2007.

1. "Whether the appreciation of the documents by the lower appellate
court under Ex.A1, Ex.A2 and Ex.A3 is not perverse?

i1. Whether the courts below ought not to have held that Ex.A1 and
Ex.A2 are ancient documents and as such admissible in evidence
and the description of the property as narrated in the deed unless
impeached by suitable evidence by the defendant is perse
admissible in evidence?"

10. Heard Mr.B.S. Mitraneshaa learned counsel for the
appellant and Mr. C.R. Suresh Kumar, learned counsel for the
respondent.
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11. Mr.B.S. Mitraneshaa learned counsel for the appellant
would contend that when the trial court, after analysing the oral and
documentary evidence adduced on the both sides, had given a finding
that the suit 'B' schedule property (suit wall) exclusively belongs to the
plaintiff, the first appellate court should not have interfered with the
same. It is his contention that the plaintiff's mother purchased the 'A'
schedule property along with 'B' schedule wall even during the year 1957
and has been using the entire southern side wall and in fact the house
rests on it. According to him, the defendant purchased the property only
in the year 1984 and taking advantage of non mentioning of the wall in
the sale deed of the plaintiff's mother, he demolished the wall thereby
causing damage to the plaintiff's property. He therefore prayed for

allowing the present appeal.

12. Per contra Mr. C.R. Suresh Kumar, learned counsel for the
respondent, contended that the respondent had already demolished the
southern side wall and there is no damage to the house of the plaintiff.
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He also drew the attention of this Court to the evidence of P.W.1 wherein
he had admitted that the suit wall has not been indicated in the sale deed
dated 26.09.1957 (Ex.Al). His specific contention is that the second
Advocate Commissioner (D.W.2), who was appointed as per the orders of
this Court had, in his report, clearly indicated that there are two separate
walls for the plaintiff and the defendant. He would further contend that
the plaintiff cannot claim exclusive right over the suit wall especially
when there is no mention about the same in the sale deed Ex.Al. He also
relied on the decision in Gurnam Singh (D) by L.Rs and others vs.
Lehna Singh (D) by Lrs reported in 2019 (6) CTC 230 and contended
that High Court cannot substitute its own opinion for that of First
Appellate Court unless findings recorded by the First Appellate Court is

crroncous.

13. The plaintiff in his plaint had stated that Madras Terrace
Portion of his house was constructed resting on the suit wall which is on

the southern side of his house. According to him, if the said wall is
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demolished the entire madras terrace portion of his house would collapse.
On the other hand the second Advocate Commissioner appointed at the
instance of this Court had clearly indicated that there are two separate
walls in the front portion and that the defendant had constructed a wall
only within his boundary limits. The plaintiff's mother Vijayalakshmi
Ammal purchased the 'A' schedule property through a registered sale deed
dated 26.09.1957 (Ex.A1). In the said sale deed, the southern side wall
in the back side of her house alone is indicated. There is no mention
about the southern side wall in the front portion of her house. On the
other hand, a careful scrutiny of Ex.B1 and Ex.B2, which are the sale
deeds executed in favour of the defendant and her husband, clearly shows
that they had purchased their property along with entire suit wall.
Moreover, as already observed, the plaintiff claims exclusive title to the 'B'
schedule wall only on the ground that he has been enjoying the same in
common with the defendant and his predecessor in title for the past 40

years.

14. The first appellate court, in fact, analysed the oral and
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observations:

"o MBIy o SHagaler L  26uFH  (POB  HHILOIH
),6D600TLLIT B SSUIUL LT SLGID,  26uZ (LPOB
PWOSSIULL  BHIOSB  SLeDemTWT [BH.0.5T.81.3, 4, HTHEH6D
Ceuiml, 9T emsr2 o6 olamfesiul LT 66D
QUIUSOSTETOMILL L FhSHH6T. UT.FT.2 Heidh FTFuisHHe0
SHADIMGY  HTUT &FUT WTHLW CFTHIHe0 BHSHBH  616ImI
GULUTE  OFT6060 (PIPWITHI 61ImI FTLFWID  Sler SHSHIeNTENTT.
B.0.5T.85.3, 4, wB@WH U.eur.gm2er ST WD  HeUeIOTH
LiflFevemeot QFUIZI UMb eIl L QUM UI60
Goev(Lpemmuil L mem(Heb@) 6TeoTmI SHON&F FQU(HLD,
aHTpenpBuil LTen(hdb@ 6l SHF GaumHD  SHSHSH B
aailgl  OxfaBg. e amsmlb Seig  FTduishgled
QLIS 0\BTEu0TIY(HEHEIBITT. 91,5Cal QUT.GIT. ) 1 651 Lig
Ogpeaiaien.  FauBeds  6I&HITCeO(penBuiL L Termfledr  STwImT
Sywd  Guseledenev. 2 LweTHEeT 40 DLENIBHHETS
CQuTgiaTes S@ILaISHH MUbSHITEH auT.gm.lar  FTduisHalen
QLISHOBTEIHBHBTT  aupsdg Curhausmd (WwatGu  Geul
sl L gUblisaellLriser.  SIICUTEH  HTET  HIHE
Do SGmBalTsd  QBLUS  OHfweabss. DISBETE ST
aupsg CumlimlusTealb, eurgml S FTldusbsdHled el
OBTeTg(HBHMTT.  61HTGLO6O(LPemBUIL L TerflesT  OLOL Jmerd  HTiTa

ol  Guwevpemmpui’Lmemiler /  gdHanmdseiear  QFuieumed
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LUTAHSSLILL a16V6m6L CIGILMSUID uT.gM.1 Heoig FTFuishgled
QUILSCHTETIYHSBBTT.  SlenalBHemen OUTBISHID euT.gm.1
SabG OHwTg aHiFHBIT. HaiT DDILISH60 QUL &G
CaBe 22 Sl SBCUTH HaT D@ILMSHO 19 Slg HT6d
© oGl eCIGIHMTT  BbBleveoulled [H.L0T.M.81.3, 4, 6uUT.gm. 160
gL QULSH6D, QUPSHEGMT USHFH 560 SHewil  aleumibel
BaupemB HHHHL OCdTewi® BT uflFevenen OFuiuyd Gurg
gsraur 11 Gegluyed Qamdhaml  aHTGeOIpedBUTLTenT  /
auTFHdbG WLGOL uTSHHWIULL He0ev 6aiilg  OHeleauTHIBEI.
GLosO(LpemmUTL L e S0 HITbBH60 Cauwiu’ L
FT60IBT6L 6001 RIS EN6ITE &6UEIILOT LMl &Fevemet OCFuIg)
umirésiulLer.  Gedpenmulil L TenTeeT SiauTeeng Ogmsler
QLB ST SUTH6NMTe0 SHFwd CUBLILLIQHESBSEHI. 6TaILIMS
SlaUTHeng SFwiiugaywome L.eur.gm.el.1, 2, Seneuserilen Lig
amlw  wdpgl. UuHCau FHTeur ‘6’ Oagluyed OCFTHG60
OB gouBens a1 TGe0(pemmuL L menGym,
aHITCGeOwemmui Lmenflesr (et  UTSHSHWerOHTHCeNT,  61HS
STVHHID  FHFwid  Cumpeledenev. Ll.eut.gm.e.l, 2, e Lig
GoeO(pemBuilLTenT SIaUTHEHESG OFTHH QLB  Fabens
Sgwb CuBM(HSSHBTTHET. H.10.5T.891.3, 4 B SlgliLienLuled
LT.6u.&. 2651 FTLFuig g eot SlgliLenL_uilsid,
aFHTGwevpempui Lrenfler &l  Gosdwemmuil Lmerfler  Lglw
ST  meUSHSHFHeT  SIPewITs  WIeETH — UTSHIIYSELD

[13 ”»

© GTeNTHANVME0. GUT.FT.S. 160 L  HTeuT ‘o Gagluyed

CFTH 601 (LPGOT UGS (&Y (W5} GoUBENDs
T FHTGeO(pemBUTLTenT Slgwid CupTed Hleneoullsd alenmbLienas
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ufl&my(LpLb, BIIHST ® MISHHIHDBL L uflamy (b

aHTBGweowpemmui’ LmenT  sHyiled  CamyluGeugd  FLLLUQ

IBHHHHIHTH Ee0eN6V.”
The above observations of the first appellate court cannot be said to be
perverse and on the other hand, the trial court had decreed the suit mainly
on the ground that the sale deed Ex.A1 was much prior to the date of the
sale deed in favour of the defendant and that the plaintiff has been using
the suit wall. This observation of the trial court is wrong because the
second Advocate Commissioner who had inspected the suit property had
clearly stated that the defendant after demolishing his wall has
constructed a new wall within his property and that no damage is caused
to the property of the plaintiff. This aspect has not at all been considered
by the trial court. Therefore, the first appellate court was right in
reversing the decree and judgment passed by the trial court. Thus, the
substantial questions of law are answered accordingly.

15. In the result,
1. the Second Appeal i1s dismissed. @ No costs. Consequently
connected miscellaneous petition is dismissed.
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ii. The decree and judgment dated 11.07.2007 passed in A.S. No.46
of 2006, on the file of the Additional District cum Sessions Judge,
Fast Track Court No.II, Ranipet, is upheld.

iii. The decree and judgment dated 25.08.2005 passed in O.S. No.60

0f 2002, on the file of the District Munsif, Ranipet, is set aside.

11.04.2023
Index: Yes/No
Internet: Yes/No
Speaking/Non-Speaking order
bga

To

1. The Additional District cum Sessions Judge, Fast Track Court
No.II, Ranipet,

2. The District Munsif , Ranipet.

3. The Section Officer, VR Section, High Court, Madras.

R. HEMALATHA, J.
bga
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&
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11.04.2023
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