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IN THE HIGH COURT OF JUDICATURE AT MADRAS

   DATED : 11.04.2023

     CORAM

THE HONOURABLE MRS. JUSTICE R.HEMALATHA

S.A.No.1472  of  2007 

& 

M.P. No.1 of 2007

Lakshminarashiman ...Appellant

 Vs.

S. Vatsalaammal                                             ... Respondent

Prayer    :   Second Appeal filed under Section 100 CPC, 1908 against the 

decree and judgment dated 11.07.2007 passed  in A.S. No.46 of 2006, on 

the file of the Additional District cum  Additional District cum Sessions 

Judge,  Fast  Track  Court  No.II,  Ranipet,  reversing  the   decree  and 

judgment dated 25.08.2005 passed in O.S. No.60 of 2002, on the file of 

the District Munsif Court, Ranipet.

For Appellant         :   M/s. B.S. Mitraneshaa

             for Mrs. V. Srimathi             

For Respondents         :    Mr. C.R. Suresh Kumar
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 The appellant is the plaintiff in O.S. No.60/02 on the file of the 

District Munsif, Ranipet.  He filed the suit for declaration of his title to 

the 'B' Schedule property, which is described in the plaint as 1½ feet wide 

wall measuring East-West  126  feet on the southern  side of his  house 

(house  is  described  as  'A'  Schedule  property),  and  for  a  mandatory 

injunction.

  2.  For the sake of convenience, the parties are referred to as 

per their ranking in the trial court and at appropriate places, their rank in 

the present appeal would also be indicated.

3. The case of the plaintiff in nutshell is as follows: 

i.  The plaintiff is the absolute owner of A and B Schedule Properties. 

His mother Vijayalakshmi Ammal purchased both the properties 

through a registered sale deed dated 26.09.1957 (Ex.A1).

ii. After the death of the mother of the plaintiff, his (the plaintiff's) 

sister executed a relinquishment deed dated 18.06.1985 (Ex.A3).
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iii. The plaintiff's mother constructed a Madras Terrace house in the 

front portion and the back portion was kept as a tiled house.

iv. The southern side wall of the house ('B' schedule property) is the 

mother wall of the house and  the entire property of the plaintiff 

rests on the same.

v. The defendant  demolished the back portion of the said wall and 

constructed another wall.

vi. Though  in  the  sale deed dated  26.09.1957  (Ex.A1)  executed  in 

favour of plaintiff's mother there is no mention about southern side 

wall, yet his mother was in possession of the same.  

vii.Since the defendant had constructed a new wall after demolishing 

the  southern  side  wall  ('B'  schedule  property),  it  has  become 

necessary for the plaintiff to file a suit for declaration of his title to 

the 'B' schedule property and for a mandatory injunction directing 

the defendant to construct the southern side wall and for costs. 

4.  The  suit  was  resisted  by  the  defendant  on  the  following 

grounds:
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i.  The 'B' schedule property shown in the plaint does not belong to 

the plaintiff.

ii. The  defendant  and  her  husband  purchased  their  property  along 

with 'B' schedule property through two registered sale deeds dated 

23.11.1984 (Ex.B1) and 29.11.1984 (Ex.B2).

iii. Ever since the date of purchase,  the defendant  and  her husband 

have been in possession and enjoyment of their property including 

the suit wall.

iv. The defendant  had  also demolished the entire northern side wall 

(suit  wall) for the purpose of constructing a  new house in their 

property but no damage was caused to the plaintiff's  property.

v. At no point of time the plaintiff's terrace/roof of the house rested on 

the wall of the defendant and therefore the plaintiff cannot claim 

any relief in his favour and hence prayed for dismissal of the  suit.

5. On the basis of the above pleadings, the trial Court framed 

the following issues :

i. Whether the plaintiff is entitled for a declaration of his title to the 
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'B' schedule property and for an injunction as prayed for by him?

ii. Whether the defendant and her husband are entitled to 'B' schedule 

property as per their sale deeds dated 23.11.1984 and 29.11.1984?

iii. To what relief the parties are entitled? 

6.  In the trial  Court,  the plaintiff examined himself and  one 

another witness and marked Ex.A1 to Ex.A7. The  defendant examined 

two  witnesses  and  marked  Ex.B1  to  Ex.B6.   Two  Advocate 

Commissioners were appointed in the instant case and their reports and 

plans were marked as Ex.C1 to Ex.C4. 

7. After full contest,  the learned trial court judge decreed the 

suit  in  favour  of  the  plaintiff  vide  his  decree  and  judgment  dated 

25.08.2005.  

8. Aggrieved over the decree and judgment passed by the trial 

Court,  the defendant  filed an  appeal  in A.S.No.46  of 2005  before the 

Additional District Court (Fast Track Court No.II), Ranipet. The learned 
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Additional  District  Judge,  Ranipet,  after  analysing  the  oral  and 

documentary evidence adduced on both sides allowed the appeal and set 

aside the decree and judgment passed by the trial Court,   vide his decree 

and judgment dated 11.07.2007. 

9. Now the present second appeal is filed by the plaintiff and 

the same is admitted on the following substantial questions of law by my 

predecessor on 20.12.2007.

i. "Whether the appreciation of the documents by the lower appellate 

court under Ex.A1, Ex.A2 and Ex.A3 is not perverse?

ii. Whether the courts below ought not to have held that Ex.A1 and 

Ex.A2 are ancient documents and as such admissible in evidence 

and the description of the property as narrated in the deed unless 

impeached  by  suitable  evidence  by  the  defendant  is  perse 

admissible in evidence?"

10.  Heard  Mr.B.S.  Mitraneshaa  learned  counsel  for  the 

appellant  and   Mr.  C.R.  Suresh  Kumar,  learned  counsel  for  the 

respondent.
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11.  Mr.B.S.  Mitraneshaa  learned  counsel  for  the  appellant 

would contend that   when the trial  court,  after  analysing the oral and 

documentary evidence adduced on the both sides,  had given a finding 

that the suit 'B' schedule property (suit wall) exclusively belongs to the 

plaintiff,  the  first  appellate  court  should  not  have  interfered  with  the 

same.  It is his contention that  the plaintiff's mother purchased the 'A' 

schedule property along with 'B' schedule wall even during the year 1957 

and has been using the entire southern side wall and in fact the house 

rests on it.  According to him, the defendant purchased the property only 

in the year 1984 and taking advantage of non mentioning of the wall in 

the sale deed of the plaintiff's mother,  he demolished the wall thereby 

causing  damage  to  the  plaintiff's  property.   He  therefore  prayed  for 

allowing the present appeal.

12. Per contra Mr. C.R. Suresh Kumar, learned counsel for the 

respondent,  contended that  the respondent  had  already demolished the 

southern side wall and there is no damage to the house of the plaintiff. 
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He also drew the attention of this Court to the evidence of P.W.1 wherein 

he had admitted that the suit wall has not been indicated in the sale deed 

dated  26.09.1957  (Ex.A1).   His specific contention is that  the second 

Advocate Commissioner (D.W.2), who was appointed as per the orders of 

this Court had, in his report, clearly indicated that there are two separate 

walls for the plaintiff and the defendant.  He would further contend that 

the  plaintiff  cannot  claim exclusive right  over the  suit  wall  especially 

when there is no mention about the same in the sale deed Ex.A1. He also 

relied on  the  decision in  Gurnam Singh (D)  by  L.Rs  and  others  vs.  

Lehna Singh (D) by Lrs  reported in 2019 (6) CTC 230 and contended 

that  High  Court  cannot  substitute  its  own  opinion  for  that  of  First 

Appellate Court unless findings recorded by the First Appellate Court is 

erroneous.

13. The plaintiff in his plaint had stated that Madras Terrace 

Portion of his house was constructed resting on the suit wall which is on 

the southern  side of his  house.   According to him,  if the said  wall is 
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demolished the entire madras terrace portion of his house would collapse. 

On the other hand the second Advocate Commissioner appointed at the 

instance of this Court had  clearly indicated that  there are two separate 

walls in the front portion and that the defendant had constructed a wall 

only within his  boundary  limits.   The plaintiff's mother  Vijayalakshmi 

Ammal purchased the 'A' schedule property through a registered sale deed 

dated 26.09.1957 (Ex.A1).  In the said sale deed, the southern side wall 

in the back side of her house alone is indicated.  There is no mention 

about the southern side wall in the front portion of her house.  On the 

other hand,  a careful scrutiny of Ex.B1 and Ex.B2, which are the sale 

deeds executed in favour of the defendant and her husband, clearly shows 

that  they  had  purchased  their  property  along  with  entire  suit  wall. 

Moreover, as already observed, the plaintiff claims exclusive title to the 'B' 

schedule wall only on the ground that he has been enjoying the same in 

common with the defendant  and his predecessor in title for the past 40 

years.   

14.  The  first  appellate  court,  in  fact,  analysed  the  oral  and 
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documentary evidence adduced on both sides and had made the following 

observations:

"cah;ePjpkd;w  cj;jputpd;  gb  2tJ  Kiw  ePjpkd;w 

Mizah;  epakpf;fg;gl;lhh;  vd;gJk;,  2tJ  Kiw 

epakpf;fg;gl;l ePjpkd;w  Mizah;  eP.k.rh.M.3,  4, jhf;fy; 

nra;J, mth;  gp.th.rh.2  Mf  tprhhpf;fg;gl;lhh;  vd;gJk; 

xg;Gf;nfhs;sg;gl;l rq;fjpfs;. th.rh.2 jdJ rhl;rpaj;jpy; 

jd;dhy; jhth Rth; ahUila nrhj;jpy; ,Uf;fpwJ vd;W 

Fwpg;ghf nrhy;y KbahJ vd;W rhl;rpak; mspj;Js;shh;. 

eP.k.rh.M.3,  4, kw;Wk;  gp.th.rh.2d;  rhl;rpak;  ftdkhf 

ghprPyid  nra;J  ghh;f;fg;gl;l  tifapy; 

Nky;KiwaPl;lhsUf;F  vd;W  jdpr;  RtUk;, 

vjph;KiwaPl;lhsUf;F  vd;W  jdpr;  RtUk;  ,Uf;fpwJ 

vd;gJ  njhpfpwJ.  ,ij  th.rh.1k;  jdJ  rhl;rpaj;jpy; 

xg;Gf;nfhz;bUf;fpwhh;.  MfNt  th.rh.M1d;  gb 

njd;dd;il  Rtw;iw  vjph;Nky;KiwaPl;lhshpd;  jhahh; 

fpuak;  ngwtpy;iy.  cgathjpfs;  40  Mz;Lfshf 

nghJthf  mDgtpj;J  te;jjhf  th.rh.1d;  rhl;rpaj;jpy; 

xg;Gf;nfhz;bUf;fpwhh;  tof;F  NghLtjw;F  Kd;Ng  Rth; 

fl;l  Muk;gpj;Jtpl;lhh;fs;.  mg;NghJ  jhd;  jdf;F 

msTf;Fiwthf  ,Ug;gJ  njhpate;jJ.  mjw;fhf  jhd; 

tof;F Nghl;bUg;gjhfTk;, th.rh.1 jd; rhl;rpaj;jpy; xg;Gf; 

nfhz;bUf;fpwhh;. vjph;Nky;KiwaPl;lhshpd; nkl;uh]; jhh;R 

tPL  Nky;KiwaPl;lhshpd;  /  gpujpthjpfspd;  nrayhy; 
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ghjpf;fg;gltpy;iy vd;gijAk; th.rh.1 jdJ rhl;rpaj;jpy; 

xg;Gf;nfhz;bUf;fpwhh;.  mstpLfisg;  nghWj;Jk;  th.rh.1 

jdf;F  njhpahJ  vd;fpwhh;.  jd;  mDgtj;jpy;  tlf;F 

njw;F 22 mb jw;NghJ jd; mDgtj;jpy; 19 mb jhd; 

cs;sJ vd;fpwhh;  ,e;epiyapy;  eP.kh.rh.M.3,  4, th.rh.1d; 

rhl;rpa  xg;Gjy;,  tof;Fiu  gj;jp  5y;  fz;l  tptuq;fs; 

,tw;iw fUj;jpy; nfhz;L ehk; ghprPyid nra;Ak; NghJ 

jhth  gp  n~l;A+y;  nrhj;J  vjph;Nky;KiwaPl;lhsh;  / 

thjpf;F kl;LNk ghj;jpag;gl;ljy;y vd;gJ njspthfpwJ. 

Nky;KiwaPl;lhsh;  jug;gpy;  jhf;fy;  nra;ag;gl;l 

rhd;whtzq;fisf;  ftdkhf  ghprPyid  nra;J 

ghh;f;fg;gl;ld. Nky;KiwaPl;lhsh;fs; mth;fsJ nrhj;jpd; 

tlGw Rth; mth;fshy; fpuak; ngwg;gl;bUf;fpwJ. vd;gij 

mth;fsJ fpuag;gj;jpukhd gp.th.rh.M.1, 2, ,itfspd; gb 

mwpa  KbfpwJ.  MfNt jhth 'v"  n~l;A+y;  nrhj;jpd; 

njd;Gw  Rtw;iw  vjph;Nky;KiwaPl;lhsNuh, 

vjph;Nky;KiwaPl;lhshpd;  Kd;  ghj;jpa];jh;fNsh, ve;j 

fhyj;jpYk;  fpuak;  ngwtpy;iy. gp.th.rh.M.1, 2, d;  gb 

Nky;KiwaPl;lhsh; mth;fSf;F nrhj;jpy; tlGw Rtw;iw 

fpuak; ngw;wpUf;fpwhh;fs;. eP.k.rh.M.3, 4 ,d; mbg;gilapy; 

gp.th.rh.2d;  rhl;rpaj;jpd;  mbg;gilapYk;, 

vjph;Nky;KiwaPl;lhshpd;  tPL  Nky;KiwaPl;lhshpd;  Gjpa 

Rth;  itj;jjpd;  fhuzkhf  ahnjhU  ghjpg;Gf;Fk; 

cs;shftpy;iy.  th.rh.M.1d;  gb  jhth  'v"  n~l;A+y; 

nrhj;jpd;  Kd;  gFjp  njd;Gw  Rtw;iw 

vjph;Nky;KiwaPl;lhsh; fpuak; ngwhj epiyapy; tpsk;Gif 
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ghpfhuKk;, epue;ju  cWj;Jf;fl;l  ghpfhuKk; 

vjph;Nky;KiwaPl;lhsh;  jug;gpy;  Nfhug;gLtJ  rl;lg;gb 

Vw;fj;jf;fjhf ,y;iy." 

The above observations of the first appellate court cannot be said to be 

perverse and on the other hand, the trial court had decreed the suit mainly 

on the ground that the sale deed Ex.A1 was much prior to the date of the 

sale deed in favour of the defendant and that the plaintiff has been using 

the suit wall.  This observation of the trial court is wrong because the 

second Advocate Commissioner who had inspected the suit property had 

clearly  stated  that  the  defendant  after  demolishing  his  wall  has 

constructed a new wall within his property and that no damage is caused 

to the property of the plaintiff. This aspect has not at all been considered 

by  the  trial  court.   Therefore,  the  first  appellate  court  was  right  in 

reversing the decree and judgment passed by the trial court. Thus,  the 

substantial questions of law are answered accordingly.  

15. In the result,

i. the  Second  Appeal  is  dismissed.   No  costs.  Consequently 

connected miscellaneous petition is dismissed.
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ii. The decree and judgment dated 11.07.2007 passed  in A.S. No.46 

of 2006, on the file of the Additional District cum Sessions Judge, 

Fast Track Court No.II, Ranipet,   is upheld.

iii. The  decree and judgment dated 25.08.2005 passed in O.S. No.60 

of 2002, on the file of the District Munsif , Ranipet,  is set aside.

11.04.2023

Index: Yes/No

Internet: Yes/No

Speaking/Non-Speaking order

bga

To

1. The Additional District cum Sessions Judge,  Fast Track Court

     No.II, Ranipet,

2. The District Munsif , Ranipet.  

3. The Section Officer, VR Section, High Court, Madras.

 

R. HEMALATHA, J.

bga
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