AS Nos.967 of 2012 & 103 of 2014

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on Delivered on
23.08.2023 05.09.2023

CORAM:

THE HONOURABLE MR.JUSTICE R.SUBRAMANIAN
and
THE HONOURABLE MRS.JUSTICE R.KALAIMATHI

A.S.N0s.967 of 2012 and 103 of 2014
and MP No.1 of 2012 in AS No0.967 of 2012

Rangasamy ... Appellant in AS No0.967/12
& 2" Respondent in AS 103/14
Vs
1. K.S.Periyasamy ...I*" Respondent in AS No.967/12
& AS No.103/14
2. S.T.Lajapathi ...2" Respondent in AS N0.967/12

& 1 Appellant in AS 103/14

3. Anitha ...3" Respondent in AS N0.967/12
& 2" Appellant in AS 103/14

Prayer: These appeals are filed under Section 96 of the Code of Civil
Procedure read with Order 41 Rule 1 of C.P.C., against the judgment and
decree dated 24.04.2012 passed in O.S.No.6 of 2009 on the file of the
learned District Judge of Nilgiris at Udhagamandalam.
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AS Nos.967 of 2012 & 103 of 2014

For Appellants : Mr.Sharath Chandran,
for Appellant in AS No.967/12
& 2™ Respondent in AS 103/14

For Respondents  : Mr. Manokaran,
for 1* Respondent in both the Appeals

: Mrs.Radha Gopalan,
Respondents 2 & 3 in AS No0.967/12
and for Appellant in AS No.103/14

COMMONJUDGEMENT

(Judgment of the Court was delivered by R.SUBRAMANINA, J.)
Both these Appeals arise out of OS No.6 of 2009 on the file of the
District Court, Nilgiris. While the defendants 2 and 3 are the appellants
in AS No.103 of 2014, the fourth defendant in the said suit is the
appellant in AS No0.967 of 2012. The suit in OS No.6 of 2009 was filed
by the first respondent in both these Appeals, in his capacity as an
assignee of an agreement of sale dated 22.08.1996, seeking refund of the

advance paid under the said Sale Agreement.

2. The first defendant and his brother Sampathkumar entered into
an agreement of sale with a Limited Company called M/s.Club India

Resorts (P) Limited. On 22.08.1996 agreeing to sell an extent of 12.33
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acres of land situate at Manjanakorai Village, Ootacamund, for a
consideration of Rs.1,31,00,000/-. According to the plaintiff, the said
Company paid an advance of Rs.30,00,000/- by way of two cheques on
22.08.1996, thereafter, the agreement vendee had paid another sum of
Rs.15,99,300/- on various dates. As per the agreement, the agreement
vendee should pay a further sum of Rs.10,00,000/- on or before
10.09.1996 and upon payment of the said sum of Rs.10,00,000/-, the
vendors will have to execute a Sale Deed for 2 acres of land. It was
further agreed that the entire sale consideration should be paid within a
period of six (6) months from the date of the agreement and on such
payment the agreement vendors would execute the Sale Deed for the

entire extent of the land.

3. Claiming that the agreement fell through because of the failure
on the part of the agreement vendors to comply with the terms of the
contract, the original agreement vendee viz. M/s.Club India Resorts (P)
Limited, issued a notice on 21.05.2001 demanding repayment of the
advance paid by it. The first defendant and his brother sent a reply on
06.06.2001 claiming that the agreement fell through only because of the

failure on the part of the agreement vendee to pay the balance of sale
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consideration and its unwillingness to complete the transaction. Various
correspondence between the parties regarding the disability on the part of
the purchaser viz. M/s.Club India Resorts (P) Limited, were highlighted
in the reply notice. The agreement vendors also specifically denied the
right of the purchaser to seek refund of advance. Thereafter, the plaintiff
obtained an assignment of the rights under the agreement dated

22.08.1996 on 21.11.2008 and sued for refund of advance on 25.02.2009.

4. In the plaint it was specifically pleaded that the suit is within
time since a statutory charge is created in terms of Section 55(6)(b) of the
Transfer of Property Act in favour of the Agreement vendee, Article 62 of
the Limitation Act would apply and hence the suit is in time. It was also
pleaded that since the last day for institution of the suit viz. 22.02.2009
was declared holiday, the suit filed on 25.02.2009 is in time. Since one
of the agreement vendors viz. Sampathkumar had died in the meantime,
his wife and daughter were impleaded as defendants 2 and 3. The other
agreement vendor Mr.Lajapathi was made as the first defendant. The
purchaser of the property was made the fourth defendant. It was
contended that the purchase is subject to the right of the plaintiff under

the agreement. The second defendant wife of one of the vendors died
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pending suit.

5. The defendants 1 and 3 filed a written statement contending that
the suit is barred by limitation. While admitting the agreement of sale,
the defendants 1 and 3 would contend that there is no privity of contract
between the plaintiff and them. The right to assign and the agreement
were questioned. The absence of pre-suit notice was indicated as a defect.
It was specifically claimed that the resolution said to have been passed by
the Company on 15.11.2008 to assign the contract to the plaintiff and the
assignment dated 21.11.2008 are fabricated, manipulated and created for

the purpose of the case and they are not valid and enforceable in law.

6. It was also contended that the total amount that was paid by the
original agreement holder viz. M/s.Club India Resorts (P) Limited, was
only Rs.33,58,000 and not Rs.45,99,300/- as claimed in the plaint. It was
also contended that the original purchaser had demolished the building
having a plinth area of about 4597 sq. ft. worth about Rs.25,00,000/-
without the knowledge of the original owners and hence they are not
entitled to seek refund. The plea of limitation was buttressed contending

that since the agreement fell through because of the non performance of
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its part of the contract by the buyer, the statutory charge contemplated
under Section 55(6)(b) of the Transfer of Property Act, did not arise at
all. In other words, it was the specific contention of defendants 1 and 3
that the original agreement holder was never ready and willing to
perform its part of the contract and hence the statutory charge which is

contemplated in favour of a purchaser will not arise.

7. It was also contended that the notice having been issued on
21.05.2001 itself and the defendants having sent a reply on 06.06.2001
itself, the claim that the statutory charge operated and therefore, the suit
is in time should not be accepted. It was also contended that because of
the failure on the part of the agreement vendee, they were forced to sell
the property at a lower price 1.e. for Rs.99,10,000/-, resulting in a loss of
around Rs.32,00,000/-. It was also further contended that the cheques
that were issued for the advance amount also got dishonoured and even
that advance amount was paid in bits and pieces by the original
agreement vendor till September 1996. It was further pointed out that the
condition for payment of further sum of Rs.10,00,000/- to be paid on or

before 10.09.1996 was not honoured.
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8. The fourth defendant, who is a purchaser, from defendants 1 to 3
had filed a separate written statement raising almost similar contentions.
He had also claimed that he is a bona fide purchaser for value without
notice of the subsisting agreement and therefore, the charge cannot be
enforced against the property purchased by him. The plaintiff filed a

reply statement reiterating the averments in the plaint.

9. On the above pleadings, the learned Trial Judge framed the

following issues on 20.03.2010:

1. eamgl Qsrems (59745916 /- o

e o607 QUD  D(HSEDSWIEDL WIEITT?
2.  amgl sraur QsTemsl QUITMIGS &TT,
LTSS QLN  9|([HSDSULIEHLILIAITT?

3. amgl gramr OQsTemsl QUITMISS EIEST
2 MISGIHSL L meTLILfGTTLD Gum I|(HS0S

9 6L LLGUTT?

and the following additional issue regarding Limitation was framed on

08.04.2010:
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SIT6UT STERIDITILIENE &L L & & ot S1p

LIT &S SLILIL (DETaTST?

10. At trial, the plaintiff was examined as P.W.1 and the Managing
Director of the original agreement purchaser viz. one Mr.Raju was
examined as P.W.2 and one Mr.S.K.Ravichandran was examined as
P.W.3, Exhibits Al to A14 were marked. On the side of the defendants,
the first defendant was examined as D.W.1 and the fourth defendant was

examined as D.W.2, Exhibits B1 to B20 were marked.

11. Upon consideration of the oral and documentary evidence, the
learned Trial Judge found that a statutory charge in fact stood created in
view of Section 55(6)(b) of the Transfer of Property Act. It, therefore,
concluded that the suit is within time. The learned Trial Judge also found
that defendants 1 and 3 had admitted the receipt of an advance of
Rs.41,30,000/- from the original agreement vendee. On the said findings,
the learned Trial Judge granted a decree for repayment of a sum of
Rs.41,30,000/- with interest at 9% from 13.09.1996 till date of decree
and at 6% from the date of suit till date of payment. We should, at this

juncture, point out that though the validity of the assignment and the
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execution of the assignment were specifically denied, the Trial Court did

not choose to frame an issue on the validity of the assignment.

12. We have heard Mr.Sarath Chandran, learned counsel for the
appellant in AS No0.967 of 2012 and for the second respondent in AS
No.103 of 2014, Mrs.Radha Gopalan, learned counsel the respondents 2
and 3 in AS No0.967 of 2012 and for the appellant in AS No.103 of 2014
and Mr.N.Manokaran, learned counsel appearing for the first

respondent/plaintiff in both the Appeals.

13. Mrs. Radha Gopalan, learned counsel appearing for the
appellant in AS No.103 of 2014 would vehemently contend that the
assignment itself is not supported by consideration. She would also
contend that the Trial Court committed a grave error in not framing an
issue regarding the validity of the assignment, more so, when it was
specifically questioned by the defendants 1 and 3 in their written
statement. Drawing our attention to para 6 of the written statement,
which reads as follows:

“6. The defendants Nos.l and 3 state that the
alleged resolution of the M/s. Club India Resorts and
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Metro Hotel Limited dated 15.11.2008 and thereafter
the alleged made over of the Sale agreement by
M/s.Club India Resorts and Metro Hotel Ltd., to the
plaintiff on 21.11.2008, have been fabricated,
manipulated and created, for the purpose of the case
and the same is not valid nor enforceable in Law and no
right, title, interest, can ever be claimed through the
alleged resolution and the alleged made over in favour
of the plaintiff and as such also the suit is liable to be

dismissed.”
the learned counsel would submit that in view of such specific denial
made in paragraph 6, the Trial Court erred in not framing an issue
regarding the validity of the agreement. She would further contend that
creation of a charge under Section 55(6)(b) of the Transfer of Property
Act, is not automatic. In order to have the benefit of a charge under the
said provision, the purchaser must show that he had not improperly
declined to accept delivery of the property, meaning thereby he should

have been ready and willing to perform his part of the contract.

14. According to the learned counsel if it is shown that the
purchaser was not willing to perform his part of the contract, no charge

would be created under Section 55(6)(b) of the Transfer of Property Act
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in favour of such purchaser. Pointing out the correspondence between
the parties which, according to the learned counsel, clearly demonstrates
the inability of the purchaser viz. M/s.Club India Resorts (P) Limited, to
purchase the property and to pay the balance of sale consideration, the
learned counsel would contend that no charge stood created under
Section 55(6)(b) which would automatically render the suit filed,

admittedly at the fag end of the 12year period, barred by limitation.

15. The learned counsel would also invite our attention to the
contents of the assignment under Ex.A13 and contend that the alleged
assignment does not disclose even the consideration paid by the plaintiff
to the original agreement holder. She would also draw our attention to
the oral evidence of P.W.1 regarding payment of such huge sum of
Rs.97,00,000/- on the date of the assignment and submit that the said
evidence which is so unnatural that it cannot be relied upon. The learned
counsel would further point out that the evidence of P.W.2, wherein P.W.2
has specifically admitted that the Company/original agreement vendee
has not produced the accounts to prove receipt of Rs.97,00,000/- on the
date of the assignment viz. 21.11.2008 despite several opportunities

having been extended to it by the Court.
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16. Mr.Sarath Chandran, learned counsel appearing for the
appellant in AS No0.967 of 2012/defendants 1 and 3 in the suit would
contend that the creation of charge under Section 55(6)(b) of the Transfer
of Property Act is not automatic and it is dependant on the conduct of the
parties. If it is shown that the agreement did not fructify because of the
failure on the part of the purchaser to comply with the terms of the
contract, Section 55(6)(b) does not operate at all and therefore, the
limitation for the suit for refund of advance cannot be 12 years and it will

only be 3 years under Article 54 and Article 62 of the Limitation Act will

not apply.

17. In support of his contention, the learned counsel would rely
upon a judgment of this Court in Ponnammal v. Pichai Thevan and
others, reported in Vol. 24 LW 826, he would also draw support from the
judgment of the Division Bench of this Court in Adari Sanyasi v.
Vaddadi Nookalamma and another, reported in Vol. 34 LW 556, and the
judgment of the Hon’ble single judge of this Court in K.Savithiri and
another v. L.Ramasamy and others, reported in (2017) 3 CTC 812. On

the validity of the assignment, the learned counsel would, by and large,
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adopt the arguments of Mrs.Radha Gopalan, the counsel for defendants 1

and 3.

18. Contending contra, Mr.N.Manokaran, learned counsel
appearing for the plaintiff/first respondent in both the Appeals would
submit that the charge under Section 55(6)(b) of the Transfer of Property
Act stood created since the defendants 1 and 3 had admitted the receipt
of the advance and therefore, in equity they are bound to repay it. He
would rely upon the judgment of the Hon’ble Supreme Court in
Kapilaben and Others v. Ashok Kumar Jayantilal Sheth and others,
reported in (2020) 20 SCC 648, wherein it was held that the assignee of a
contractual interest can seek specific performance. He would also draw
our attention to the judgment of the Punjab & Haryana High Court in
Mrs.I.K.Sohan Singh v. State Bank of India, reported in ILR 1963 (Vol
XVII (1)) 143, in support of his contention that once a charge under
Section 55(6)(b) of the Transfer of Property Act is created, the period of
limitation would be 12 years under Article 62 (Article 132 of the

Limitation Act 1908) and therefore, this suit is in time.

19. We have considered the submissions of the learned counsel on
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either side.

20. The following points emerge for determination in the Appeal:
(1) Whether the assignment dated 21.11.2008 1is true
and valid and whether it has been proved in accordance
with law;
(i1)) Whether a charge stood created under Section
55(6)(b) of the Transfer of Property Act; and

(i11)) Whether the suit is barred by limitation.

Point No.1:

21. Even though this issue has not been discussed by the Trial
Court, we find that there is sufficient evidence let in by the parties on this
issue and hence we do not see any reason to remit the matter to the Trial
Court for consideration of this issue. We proceed to determine the said

issue, since the entire suit is based on the assignment dated 21.11.2008.

21.1. The assignment dated 21.11.2008 which is made out the
reverse of the first page of the Sale Agreement Ex.A1l dated 22.08.1996,

reads as follows:
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11 . . .
glorw o L erup&sems GG meur

21.1.2008 @rewrmuNTSS  6TL LTI
SLeT(h)  HOUOLT  LOTEL  @BUSS! QRETMTL  [BreT oy
@6oT 1.

Qsersmer -8  wmemipwd Gy (),
sS0TESL 450 @umE s Gsumen &kl @lsTipwim
ferrev(lf) oOLL, KneETssnsrs ASET ST
@@G&,&aﬁ L0G6T  6TLD. TrerE 98k ,r_r,rraﬁ FOrT(hH
wre L,  QuEmgEn e L, &regd) GCamuv  aufl
QUSSTID LTEDETIILD O|EHEN SHSSD  LTEDaTIID, §8.6T60.
g psn 618l ssalssn 9,/420 ades  eaumn L
Qerssamsn s Gs.eTan. Quifiusmfl o &l
SLGERGE aUuds Cerhs@w Sy o LaLp&sms
GLoGLmeur 67 6aTsoTGle6aT M 6V.

GomLilg Glosrorm ar. 856 @609 LLIT
femmieny (1) oGOLL  Mmeusrn  snéurg  ulefs
LA L \mI6.163TLOT & LD ML AE NI
QSTEOLSSTaTRD  LyouTedn  sTerm @SSk et
@eorgwir  flemTiey  wmmin Qi Grr Go_mml L even
AR L Toorm  QuWITTe @wmisl) ek ng.

Gomule KImieeern SLES 22.08.199610
Coglusm o gowemieon  Sfar 1Tl e “@Lnnmﬁ
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@ﬁf)ﬁug;gkﬁ” GG SMCABSLD  TaTUATS LSS
fToVp.UeLIE] LMD 6TON.p. FLLGGSWLIT Sy &GWTT 6T
s oy o L aTUesman sl Q&S gisseTTem
Lg;&';LDb‘O‘O‘i‘LEDLE) &y F.a.6Temr. 1610 2 6mem  12.33 GBSO
r-1,31,00,000 /- &S aflmev Gue @\ 6vor(H)

srCamemeaseflar  auruiers (-30,00,000 /-  &lyw (l_.psnf

UeeTlons  QFaISSLILL D66 . Neoresfl B LeGaum)
&6ET6T0T &6 leD (;.15.99,300 /- (LpeaT LIGUBTLO &

QessULL QeTargl. oEg amsu  Comuy  mIS6T S
Kmeuero (5. 4599,300/— & (P  LeSOTLOTSOL, &SI
Qs Tensuilk (T LGEWTSaLD Guomuitg
o MeDLOWTETTSEHGE & aISEIIeTHT ).

Neores L @ Cumule  Elmieue SSMeTs
mrer  21.05.200010 Gsel Gomuig  sTonle. s oMM
O FLLGSLIT Y SCLTTEEHSE iy Csrhsa
ons oneilmu Qupms QT Mo o femwTerT ST
@maumn  6.6.2001n  Co&lusTm & 2 L 6Ll SHme&eiu
RUUSOSTETT(H LS QSTHSSIeTETTT 6.

Garm  pror  smsefln QoK
&l RLILGS S8 leor eI Uf%orTsoT L7 &Lisveor
QUamSLUD il ul or CaTgsg oueuinssmi  erLdser
ersfmeu  Qupmis  Qarer®  STu  QUUESSS kT

SiplumLuforer @l 2 foumuLD  SHSERSE @6
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CulLreur Qswg Oer@ssiCnar. (Qsar gFafkr 1o
LIGSLD (Pig6)

(@)6uf) GLomG& s (H) SrmisGer
2281996 Ggglu &hw  QUUESSST  IjeliLinL_uflvreor
P oo LB ST el uf o flu
LesmeT STmISCT ooLBg QmeTerCaimipws. @G0
OQaremr®  ermiger  Comue  EmeuersSnCar,  oigem
o muikorTaEReECHET  Sfu  RUUESSSKT  gjpliuemLuik
wr@sT@m o femowwn, ursSepw, e QEmLTEED
HoLwrg. Hs6a, Srmeam  Su QUUESSS6T
grrmosmGaflriy  CHMAITET HL Al SmSSMmeT &1L Ll
TOSS ST Livsme QoL EG Qamerer ColsmTigilg.

@rsl  upsE  prer  Gupuy
TRSTE  Fneerssnsrs GComue Kmesrn  15.1.20081
Cae) KeomCaimpflu & ITLOIT 65T & & leoT Sig L1
BRIGEHGE TUSBEsTHss CulLrar 6L, @ggIL e
BTG STOTET  FSOOLD  SRSELLET QUL SS]
&fl_GL6or.

Sd/xxx
Left thumb Impression of M. Raju

The original of this bears the seal of
the Club India Resorts & Metro Hotels. Chennai-8

[ ] [
STL&56m
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1)Sd/- xxxx

S/o. K.K. Kandasamy,
S.K.C. Road, Erode-1

2) Sd/- P.G. Thiyagarajan

S/0.Gurusamy
K.N.K. Road, Erode-3

SWE &eurr
Sd/- P.M. Senthil Kumar B.A., B.L.,

Advocate,
Erode.”

ok ok K

21.2. As rightly pointed out by the learned counsel for the
appellants, the above assignment does not reflect the consideration for
which it has been made. P.W.1 in his evidence would claim that he paid
Rs.97,00,000/- in cash on the date of the assignment. The evidence of
P.W.1 regarding payment, in our opinion, is wholly unbelievable.
Nowhere in the plaint or in his evidence in Chief examination P.W.1 has
disclosed the actual amount paid by him as consideration for the
assignment. Regarding payment of consideration, the contents of his

proof affidavit is as follows:

“CulLrarer  oyeluemLul (e LTSS

mrer prearall b Qepsshil CLer. o mer  ojeum
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Qummiss  QEmesarLm. LeTTEmS  QUNMMS
FTLEBEH, APSGOTERHD UTTSSTTST. [Free
(@6 oEdk 50 UGS (Pgal) I EIETITRIGEET

STETEOF LD QLILEHL SSMT.

In cross-examination he has claimed that a resolution was passed to
assign the right under the agreement to him for a consideration of
Rs.97,00,000/-, he has stated that he has paid that the said sum of
Rs.97,00,000/- in cash, his evidence in this regard reads as follows:
“euremopl  Skoyw SUUESSMS Gl —egeur
QEWISNE; 97 6UL_&LD mumu) STLOTETLD
QEwiuL L g. IBS g TemaemiL THIT 637
ueTTSESSTaT QerThECsar.  afasmu éﬂﬁhﬁhﬂ@ﬁ,g}
IBS QUMHLTETSHMS UGS LT oS CSTmssmi
QarH1E6s 6. 97 L& HUTW &l @)6wTig T
L o 1€\m1 61607 & 850 AL QEEENG THS
SLOUETT(PLO  6TETEIL L0 Sl g). 15.11.2008m
werGu 1 gt sl eTav.ig.FLUGGLWTT
@nrs ofarn sarsE s, 28.3.20070 10
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rgurguilesr gl eTon.ie.FLUSGWITT  oUTTlGis EHL
gramr  Qstgms 4 EresE uskl  sknrw
QUUESL TUSECSTHSS oflurl ars@ G,

ong eflurn 1.12.2008m@ yerGu areE Ggfiu.”

again in cross-examination by the fourth defendant P.W.1 had deposed as
follows:
“Aip Uiy gleur &) g;m_'uﬂsf) - eurgr gyl Slomw
QUUESL G-  Osws Csslurer  21.11.20086
397 elsn QarHsCsmo. areTglw 97 L&
QHTHOSSSTS S () 6T (SeTkveme.
apsGoruign 97  eLsn  umu  21.11.2008e0
@aarr@g;g;g)rras Lr,rrar'r Qamasafvsne. 21.11.2008¢0 97
QOLED el QEESSNG  ThS %OJGUUT(I__JJIJ.J
sTeuTeofl L0 &kmLILT .

21.3. PW.2, the Managing Director of the original agreement
vendee M/s.Club India Resorts (P) Limited, has in cross-examination
admitted that Ex.A13 assignment does not disclose the amount paid as

consideration under the said assignment.
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“aurerey13 gasmsd  alkTe CETmEesS
Culgar Qeuuu@sng ooty GOULULafkuems

. . ° ’,
6TEOTLIS; 2 6U0T 6LOSIT60T.

Again he would admit that the receipt of Rs.97,00,000/- has been

reflected in the accounts of the Company though it was not deposited in

any Bank. The relevant portion of the cross-examination of P.W.2 is as

follows:
“eurgufi_ 1 Qumm {m. 97,00,000 /- QTS
BT 60T 6T 6T L@ LIso U leor YY) 8600 & 856
GurLafkvsmev. oBS GC&TemsemLL T 60T LI6V

BLIT& (58S

s 8 QaTOs e CL 6. I|0S

BlmSless sTeTaflio o) QIETITRIGST 2 6aT6Teor.”

He would, however, admit that he has not produced those documents

despite time having been granted to him by the Court. As we had already

adverted to, the learned Trial Judge has not framed an issue relating to

the validity of the assignment despite a specific plea having been taken

by the defendants 1 and 3, disputing the assignment.
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21.4. A perusal of the assignment and the supporting evidence of
P.Ws.1 and 2 on the assignment would show that the entire transaction is
shaky. To say the least, it does not inspire the confidence of the Court.
P.W.1, who claims to be an agriculturist, claims that he has paid a sum of
Rs.97,00,000/- in cash which is wholly unbelievable, not even a shred of
paper has been produced to show that P.W.1 had wherewithal to pay a
sum of Rs.97,00,000/- in cash on the date of the assignment. P.W.2 is the
Managing Director of a Company and his evidence extracted above
compels us to draw an adverse inference against the plaintiff for non-
production of material evidence in the form of Accounts Books of a

Limited Company which is claimed to be in existence.

21.5. We are therefore of the considered opinion that the plaintiff
has not proved the assignment. As pointed out by the Hon’ble Supreme
Court in Kapilaben and Others v. Ashok Kumar Jayantilal Sheth and
others, cited supra, though an assignee can sue for performance, he must
establish a valid assignment. The evidence extracted above, in our
opinion, is totally insufficient to uphold the assignment. We therefore
find that the plaintiff has not established that he had obtained a valid

assignment of the rights under the agreement dated 22.08.1996. Hence he
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1s not entitled to sue for refund of advance.
21.6. Point No.(i) is thus answered against the plaintiff/first
respondent in both the Appeals.

Point Nos. (ii) & (iii):

22. These two points are to be taken up together, as they are
interlinked. Section 55(6)(b) of the Transfer of Property Act, reads as
follows:

“55. Rights and liabilities of buyer and
seller—
(6) The buyer is entitled— (b) unless he has
improperly declined to accept delivery of the
property, to a charge on the property, as against
the seller and all persons claiming under him, to
the extent of the seller's interest in the property,
for the amount of any purchase-money properly
paid by the buyer in anticipation of the delivery
and for interest on such amount; and, when he
properly declines to accept the delivery, also for
the earnest (if any) and for the costs (if any)
awarded to him of a suit to compel specific
performance of the contract or to obtain a decree

for its rescission.”

22.1. Under the above provision, a buyer is entitled to a charge
https://lwww.mhc.tn.gov.in/judis
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over the property unless he has improperly declined to accept delivery of
the property. The charge contemplated under Section 55(6)(b) of the
Transfer of Property Act is not automatic unlike the charge that a seller is
entitled to under Section 55(4)(b) of the Transfer of Property Act. A lien
or a charge for payment of the unpaid purchase money which is

commonly called as “unpaid vendor's lien” is automatic.

22.2. A charge contemplated under Section 55(6)(b) of the Transfer
of Property Act is not automatic. In order to get the benefit of such
charge, the purchaser will have to show that he had not done anything
which would amount to improperly declining delivery of the property. In
other words, a buyer in order to have the benefit of the charge under
Section 55(6)(b) of the Transfer of Property Act, will have to show that
the contract did not fail due to his own fault. If we are to look at the
evidence available in the case on hand, in order to find out as to whether
the purchaser viz. M/s. Club India Resorts (P) Limited, had always been
ready and willing to perform its part of the contract and it was not
responsible for the failure of the contract, we have to necessarily
conclude that the Company was not always ready and willing to perform

its part of the contract.
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22.3. As we had already pointed out though the agreement reads
that the Company has paid Rs.30,00,000/- by way of two cheques on the
date of the agreement, it is admitted that both the cheques bounced and
amounts were paid on various other dates. Ex.B4 letter dated 02.01.1998
address to the first defendant by M/s. Club India Resorts (P) Limited,
would show that a cheque for Rs.35,000/- issued by them was
dishonoured and they had sent a Demand Draft for Rs.20,000/- on
30.12.1997 while undertaking to pay a further sum of Rs.15,000/- shortly.
In Ex.B5 dated 26.02.1998 the Company has acknowledged its inability
to finalise payments under the agreement. It has undertaken to pay a part
of the amount and get at least 5 acres of land registered by 10.03.1998. It
is also seen that the Company has attempted to pledge certain shares and

borrow monies from one Mr.B.K.Gupta on 31.03.1998 (Ex.B6 series).

22.4. The above coupled with the fact that the Company had
handed over a Mahindra Armada Jeep, Registration No.TN 01 L 5913 to
the vendors viz. the first defendant and his brother during the year 1999
and the said Jeep was seized and taken away by the financier for non-

payment of the instalments. Ex.B9 is a telegram issued by P.W.2 during
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the course of these transactions, wherein P.W.2 would acknowledge that
the financial arrangements are getting delayed. The above
correspondence would go to show that the original agreement vendee viz.
M/s. Club India Resorts (P) Limited, was not always ready and willing to
perform its part of the contract. A notice was issued under Ex.A4 on
21.05.2001 seeking return of advance which would go a long way to
show that the original agreement vendee was not able to perform its part

of the contract.

22.5. In Ponnammal v. Pichai Thevan and others, cited supra,
Hon’ble Justice Ramesam, had framed two points for determination in a
Second Appeal, they are (1) whether the plaintiffs are entitled to a charge
for the said amount; and (2) when did the cause of action for the suit
arise. The said suit was also one for refund of earnest money claiming a
charge over the property. It was claimed that the appellant is entitled to a
charge under Section 64 of the Contract Act, the Hon’ble Judge after
discussing the law on the point concluded as follows:

“In the present case, the plaintiffs had no interest
at the time of payment. They only entered into a contract
to purchase the property and the money they paid to

discharge the mortgage was only part of the
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consideration they had to pay for the sale. It was really
what would have become of the vendee's money if the
contract had been carried out Har Shyam Chowdhuri
v. Shyam Lal Sah. In this respect the case resembles
the decision in Govinda Padayachi v. Lokanatha Aiyar
and the case in Har Shyam Chowdhuri v. Shyam Lal
Sahu. The observations of the Privy Council in Mohesh
Lal v. Mohant Bawan Das throw similar light (see also
the observations of Mukerjee, J., in Surjiram Marwari v.
Barhamdeo Persad. If in this case the contract was not
carried out on account of the default of the defendants
it may be that the plaintiffs would be entitled to a
charge. It is on account of their own default that the
contract was not completed. It is simply a case where
plaintiffs paid a part of the consideration but not the
rest and though they are entitled to a refund of the part
payment made they are not entitled to a

charge.”(Emphasis Supplied)

22.6. In Adari Sanyasi v. Vaddadi Nookalamma and others, cited
supra, a Division Bench of this Court had considered a similar question
and had observed as follows:

“...The question whether a purchaser by part
payment can obtain a charge on the property depends in

our opinion on whether the default in completing the
https://lwww.mhc.tn.gov.in/judis
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contract rests with him or with the vendor. (Emphasis
Supplied) This is a matter of fact to be found in each
case. In Ponnammal v. Pichai Thevan, the purchaser
redeemed a mortgage which was a part consideration
for the sale, but he failed to go on with the contract and
pay the remainder of the purchase money. Ramesam, J.,
held that he had no charge on the property even though
he had discharged the mortgage. We find nothing in the
judgment of the Privy Council which conflicts with this
decision. Their Lordships mention Sect. 55 (6) of the
Transfer of Property Act and say:

“Their Lordships are of opinion that the section
applied to the agreement in this case, where the buyer
had paid earnest money, and so far from refusing to
accept delivery, was pressing for specific performance,
and that the agreement did in itself create an interest.”

No authority has been shown to us for the
proposition that a purchaser paying earnest money and
then refusing to complete the purchase has a charge on
the property for the earnest money, and any such

proposition is on its face quite untenable.

Bench and that of Hon’ble Justice Ramesam.
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22.7. Similar view has also been expressed by Hon’ble Mr.Justice
Sathish Kumar in K.Savithiri and another v. L.Ramasamy and others,
cited supra, wherein the Hon’ble Judge has held as follows:

“29. A conjoint reading of above judgments
and Section 55(6)(b) of the Transfer of Property Act,
make it clear that for the money paid by the buyer
before the title passes, a statutory charge will be
created and attached to the property and such a
charge will be lost in case of purchaser's own default
and in case he refused to accept delivery. The charge
attaches to the property from the moment he pays the
purchase money and is only lost in case of his own
subsequent default. Therefore, under Section
55(6)(b) unless buyer improperly declines to accept
delivery or properly decline to delivery the charge for
the amount paid will remain from the time of payment.
The above judgments also makes it clear that
statutory charge arises only when the buyer show that
he has not improperly declined to accept delivery of
the property or he properly declined to accept

delivery.”
Therefore, the law regarding the charge under Section 55(6)(b) of the
Transfer of Property Act, is too well settled to the effect that it will apply

only if the purchaser demonstrates that the contract did not fail due to

https://lwww.mhc.tn.gov.in/judis

29/32



AS Nos.967 of 2012 & 103 of 2014

his/her own fault.

22.8. As we had pointed out earlier the evidence in the case on
hand clearly indicates that the purchaser was at fault and it had in fact
demanded repayment of the advance money even in the year 2001.
Therefore, by no stretch of imagination can be concluded that the charge
stood created and therefore, Article 62 of the Limitation Act would apply.
We, therefore, conclude that the plaintiff is not entitled to invoke the
benefit of Section 55(6)(b) of the Transfer of Property Act and

consequently Article 62 of the Limitation.

22.9. In view of the above finding, the suit laid on 25.02.2009 is
clearly barred by limitation. Thus point Nos. (ii) & (iii) are answered in

favour of the appellants and against the first respondent.

23. In the light of the above, the Appeals will stand allowed with
costs and the judgment and decree of the Trial Court will stand set aside,
the suit in OS No.6 of 2009 will stand dismissed. Consequently, the

connected miscellaneous petition is closed.
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