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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.14163 OF 2023

Smt. Poonam Bharat Kudale ...Petitioner
Versus
The State of Maharashtra & Ors. ...Respondents

Mr. Kalpesh Patil i/b. Mr. Pratik Deshmukh and Mr. Nandan Gavali, for the
Petitioner.

Mr. P G. Sawant, AGB for the State/Respondent Nos.1 to 3.

Mr. Drupad S. Patil a/w. Mr. Namitkumar S. Pansare, for Respondent Nos.
6 and 11.

CORAM : MADHAV J. JAMDAR, J.
DATED : 9% NOVEMBER 2023

JUDGMENT:

1. Heard Mr. Kalpesh Patil, learned counsel appearing for the
Petitioner, Mr. P G. Sawant, learned counsel appearing for the
State/Respondent Nos.1 to 3 and Mr. Drupad Patil, learned counsel
appearing for Respondent Nos.6 and 11.

2. The challenge in the present Writ Petition is to the legality and
validity of order dated 27™ October 2023 passed by the Collector,
Pune in Grampanchayat Dispute No.111 of 2023 filed under Section

35(3-b) of the Maharashtra Village Panchayats Act (Act No.IIl of

1959) (“said Act”). By said impugned order dated 27™ October 2023,
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the Collector, Pune dismissed the said Grampanchayat dispute. In the
said Grampanchayat dispute, challenge was to the legality and
validity of the motion of no confidence carried in the meeting of
Grampanchayat Hiware, Tal. Purandar, Dist. Pune dated 17" July
2023.

3. It is the main contention of Mr. Kalpesh Patil, learned counsel
appearing for the Petitioner that the Petitioner has not been given an
opportunity to put-forth her views/explanation in respect of the
allegations and charges levelled against her and therefore, the
meeting in which the motion of no confidence was carried, is totally
illegal. To substantiate the said contention, he relied on the decision
of learned Single Judge in the case of Manoj Ghanshyamdas Banode
v. Presiding Officer/Tahsildar, Dhamangaon®

4. On the other hand, Mr. Drupad Patil, learned counsel appearing
for Respondent Nos.6 and 11 submitted that the minutes of
resolution clearly show that proper opportunity has been given to the
Petitioner. He relied on the decision of learned Single Judge in the
matter of Sarpanch Grampanchayat Yelvi & Anr. vs. Deputy Collector,

Office of Collector, Rajwada, Sangli District Sangli & Ors.> and more

1
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particularly, on the paragraph 3 of the same. He also relied on the
decision of Full Bench of this Court in the matter of Tatyasaheb
Ramchandra Kale vs. Navnath Tukaram Kakde® and particularly, on
certain portion of paragraph Nos.19 and 20. He also relied on Section
44(3) of the said Act.

5. Before considering the rival contentions, it is necessary to set
out certain factual aspects. There are total 9 members of said
Grampanchayat Hiware. About 7 members have given notice of
motion of no confidence on 11" July 2023 to the Tahsildar, Purandar.
Pursuant to said notice of no confidence, the Tahsildar, Purandar vide
his communication dated 11*™ July 2023 scheduled the meeting for
consideration of the said motion of no confidence on 17" July 2023.
On 17™ July 2023, the meeting was held and 8 out of 9 members of
the said Grampanchayat voted in favour of the motion of no
confidence.

6. For appreciating the contentions of learned counsel appearing
for the Petitioner, it is necessary to set out the relevant portion of the

minutes of said meeting, which reads as under:-

“ar. 9. ek 9. W 5. gur Jedfis wXOE Ot gAH R4

3
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(Emphasis added)

7. The said minutes clearly show that the Petitioner has been
given opportunity to explain and put-forth her views/explanation in

respect of the allegations and charges levelled against her in the
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notice of motion of no confidence.

8.

has

Mr. Kalpesh Patil, learned counsel appearing for the Petitioner

relied on paragraph No.16 of the decision of Manoj

Ghanshyamdas Banode (supra) which reads as under:-

“16. Applying the aforesaid position of law to the facts of
the present case, it would be necessary to consider the
minutes of the meeting dated 05.12.2016 written by the
respondent no. 1 Tahsildar/Presiding Officer. A perusal
of the said minutes of the meeting dated 05.12.2016
show that the respondent no. 1 has recorded the charges
levelled against the petitioner in the notice for motion of
no confidence. Thereafter, presence of 17 members of
the Gram Panchayat is noted. Thereafter, it is held that
the voting would be conducted by show of hands and
after that the respondent no. 1 has stated the words
“discussion was held on no confidence motion”. It is then
recorded that 12 members voted in favour of the no
confidence motion by raising their hands and 5
members, including the petitioner, voted against the no
confidence motion. Thus, other than the aforesaid words
i.e. “discussion was held on no confidence motion”, it is
not recorded at all as to in what manner the petitioner
was given an opportunity to make his statement to put
forth his views/explanation in respect of the allegations

and charges levelled against him in the notice for motion
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of no confidence before the House and the members of
the Gram Panchayat. There is nothing in the said
minutes of the meeting to show that the petitioner was
heard by the members of the Gram Panchayat before
voting was conducted on the motion of no confidence.
This clearly violates the mandate of the law as laid down
in the above quoted judgments of this Court.”

(Emphasis added)

However, perusal of the minutes of the meeting show that
opportunity is given to the Petitioner and she has put-forth her views/
explanation before the meeting. Thus, the observations in Manoj
Ghanshyamdas Banode (supra) are not applicable to the present case.
9. On this aspect, learned counsel appearing for the Respondent
Nos.6 and 11 has relied on paragraph No.3 of Sarpanch
Grampanchayat Yelvi & Anr. (supra). Said paragraph No.3 reads as
under:-

3. The Learned Counsel appearing on behalf of the
Petitioners would contend that the proceedings of the
meeting were vitiated on the ground that the Petitioners
were not allowed to address the meeting, though a
specific request was made and secondly, that the request
of the Petitioners for a secret ballot was not acceded to.
In so far as the first contention is concerned, as indicated
above the factum of the Petitioners giving their
explanation in respect of the charges levelled against
them is recorded in the minutes. It is also an undisputed
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position that the Petitioners have attended the meeting.
Hence, there is no merit in the contention urged on
behalf of the Petitioners that they were not allowed to
address the meeting. In so far as the second contention
is concerned, it is not incumbent on the Presiding Officer
to adopt the procedure of secret ballot as there is no
mandate cast by any statutory provision that the voting
should be only by secret ballot and not by show of
hands. As indicated above the resolution was passed by a
majority of 7 : 2, in my view the Petitioners have to
respect the will of the house which is against them.
Hence, no case for interference in the Writ Jurisdiction
of this Court is made out. The Writ Petition is
accordingly dismissed.”

The discussion in said paragraph No.3 is squarely applicable to the
present case.

10. Mr. Drupad Patil, learned counsel appearing for Respondent
Nos.6 and 11 has also relied on the decision of Tatyasaheb
Ramchandra Kale (supra) and particularly, on paragraph Nos.19 and
21, relevant portion of which reads as under:-

“19. ....Hence though we have come to a conclusion that
Rule 17 of the Meeting Rules is directory however on the
touchstone of section 44(3) of the Bombay Village
Panchayats Act and having regard to the fact that the
resolution has been passed by a 23rd majority, any
defect in the procedure relating to passing of the said
resolution can be said to be cured, and therefore, on the
application of section 44(3) of the Bombay Village
Panchayats Act, the resolution cannot be said to be
vitiated on account of any infirmity in the proceedings.

21. Finally to put the matter in perspective, the
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requirement of Rule 17 in the matter of proposing and
seconding the motion cannot impinge upon the validity
of the motion of no confidence which has otherwise
been passed by fulfilling the requirement of section
35(3) of the Bombay Village Panchayats Act, 1958. The
infraction that has occurred on account of the motion
not being formally proposed and seconded cannot
invalidate the motion if the same has been passed by
fulfilling the requirements of section 35(3) of the
Bombay Village Panchayats Act, as the said infraction
does not affect the merits of the case. Hence we hold
that Rule 17 is directory, and the test laid down in
section 44(3) of the Bombay Village Panchayats Act
namely whether the defect affects the merits of the case,
would have to be applied, if a challenge is raised to such
a motion. We accordingly answer the reference and
remit the matter back to the Division Bench for the
above. Letters Patent Appeal being decided on merits.”

11. Thus, it is clear that in the present case, motion of no
confidence is carried out by an overwhelming majority. 8 out of 9
members have voted in favour of the motion of no confidence.
Therefore, there is no substance in the contentions raised by learned
counsel appearing for the Petitioner.

12. Therefore, in this case no interference of this Court under

Article 227 of the Constitution of India is warranted. The Writ

Petition is dismissed with no order as to costs.
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[MADHAV J. JAMDAR, J.]
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