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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 12391 OF 2019

Sandeep N. Buga ...Petitioner
Versus
Pawan Hans Ltd. and Ors. ...Respondents.

Mr. R. K.Mendadkar for the Petitioner.

Mr. Lancy D’souza a/w. Ms. Deepika Agarwal & Mr. V. M. Parkar
for Respondent No.l.

Mr. B. V. Samant Assistant Government Pleader for

Respondent Nos.2 & 3.

CORAM: NITIN JAMDAR &
SANDEEP V. MARNE, J].
DATE : 11 AUGUST 2023.

P.C.:

1. By this petition, Petitioner challenges order dated 27 August
2019 passed by the Chairman and Managing Director, Pawan Hans Ltd.
rejecting Petitioner’s appeal against order dated 04 May 2018, by which
disciplinary authority has imposed penalty of dismissal from service on

him.
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2. Brief facts of the case are that Petitioner claims to be
belonging to Mahadev Koli Tribe which is notified as Scheduled Tribe.
He claims that the Tehsildar, Alibaug issued tribe certificate dated 01 July
1985 certifying that he belongs to Hindu Mahadev Koli tribe, which is
recognised as Scheduled Tribe.

3. Petitioner applied for the post of Driver which was reserved
for Scheduled Tribe category in Pawan Hans Ltd. and came to be
appointed with effect from 01 July 1989. He was further promoted to the
post of Assistant Operator. It appears that the employer, by its letter dated
05 November 2001, inquired with Tehsildar, Alibaug about genuineness
of tribe certificate dated 01 July 1985 submitted by Petitioner. By letter
dated 29 November 2001, Tehsildar, Alibaug informed Pawan Hans Ltd.
that the certificate was not issued by his office. Disciplinary proceedings
were initiated against Petitioner by issuance of Memorandum of charge
sheet dated 13 February 2017 alleging that the caste certificate, on the
strength of which he was appointed on the post of Driver, was not issued
by the office of Tehsildar, Alibaug. It was therefore alleged that Petitioner
illegally claimed benefit meant for Scheduled Tribe category by giving
false declaration in the application and by producing a false tribe
certificate. Inquiry Officer was appointed to conduct inquiry into the
charge. After holding inquiry, the Inquiry Officer submitted report dated
29 December 2017 holding that charge levelled against Petitioner was
proved. He was supplied with copy of 1O’s report, and he submitted his

representation against the same. The Disciplinary Authority thereafter
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passed order dated 04 May 2018 holding Petitioner guilty of misconduct
and imposed a penalty of dismissal from service. Petitioner filed Appeal
dated 01 June 2018 before the Appellate Authority. Since the Appeal was
not being decided, he filed Writ Petition No. 1377 of 2019 before this
Court, which was disposed of by order dated 06 February 2019 directing
Appellate Authority to decide the Appeal. The Appeal was accordingly
decided and rejected by order dated 27 August 2019. Petitioner has filed

present petition challenging the order of the Appellate Authority.

4. Appearing for the Petitioner, Mr. Mendadkar, the learned
counsel would submit that Petitioner has erroneously been dismissed
from service on an assumption that the caste certificate was not issued by
the office of Tehsildar, Alibaug when in fact by subsequent letter dated
27 July 2017, the Tehsildar confirmed issuance of the caste certificate.
That therefore, the findings recorded in the inquiry are perverse and the
penalty imposed on Petitioner is liable to be set aside. He would further
submit that the Respondent erroneously acted upon earlier letter of
Tahsildar, Alibaug issued in the year 2001, when in fact subsequently the
same authority has confirmed issuance of caste certificate by his office. He
would therefore urge that the entire matter deserves to be remanded for

considering the effect of Tehsildar’s letter dated 27 July 2017.

5. Mr. Mendadkar would further submit that Tehsildar’s failure
to maintain proper records relating to Petitioner’s caste certificate, cannot
be a reason for making him suffer. That the Tehsildar, Alibaug was not

examined as a witness in the inquiry and that therefore Petitioner’s caste
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certificate cannot be presumed to be fake in absence of any concrete
evidence to that effect. He would rely upon judgment of the Apex Court
in R. Gunjaswami Vs. Chief Engineer, (1997) 7 SCC 505 in support of
his contention that the certificate issued by the Competent Authority is
valid for all purposes as long as the same is not cancelled by the
appropriate authority. He would further submit that Petitioner is not
required to produce validity certificate in respect of his caste claim as the
provisions of the Scheduled Castes and Scheduled Tribes Act, 2000 The
Maharashtra Scheduled Castes, Scheduled Tribes, De-Notified Tribes
(Vimukta Jatis), Nomadic Tribes, Other Backward Classes and Special
Backward Category (Regulation of Issuance and Verification of) Caste

Certificate Act, 2000 (SC ST Act, 2000) are not applicable to the

Central Government PSUs.

6. Per contra, Mr. Samant the learned AGP appearing for State
would submit that the certificate relied upon by Petitioner is not issued
by the concerned Tehsildar. That Tehsildar’s letter dated 27 July 2017 is
erroneously relied upon by Petitioner, which does not confirm issuance of
certificate. He would invite our attention to the affidavit-in-reply dated
05 June 2023 filed in pursuance of directions issued by this Court which

confirms that caste certificate of the Petitioner was never issued by the

office of Tehsildar, Alibaug.

7. We have also heard Mr. D’souza the learned counsel
appearing for the Respondent-Pawan Hans Ltd., who would support the

penalty order imposed on Petitioner.
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8. After having considered submissions canvassed by the
learned counsels appearing for the parties, we find that there is no dispute
to the position that Petitioner’s initial appointment in service is against a
post reserved for Scheduled Tribe category. Petitioner claimed that he
belongs to Hindu Mahadev Koli Scheduled Tribe on the strength of caste
certificate dated 01 July 1985 allegedly issued by Tehsildar, Alibaug.
Thus, based on said certificate dated 01 July 1985, he entered in service
of Pawan Hans Ltd. in the year 1989 against the vacancy reserved for ST

community.

9. Upon request made by the employer-Pawan Hans Ltd. for
verifying genuineness of caste certificate, Tehsildar-Alibaug has intimated
the employer by letter dated 29 November 2001 that the concerned caste
certificate was never issued by his office. Thus, the certificate dated 01

July 1985, on the strength of which Petitioner got appointed turned out
to be fake.

10. The employer accordingly initiated disciplinary proceedings
against Petitioner for the charge of securing appointment based on false
caste certificate. The memorandum of charge sheet dated 13 July 2017
was issued to Petitioner. A detailed inquiry was conducted by the inquiry
officer by offering full opportunity of defence to him. After considering
the entire evidence, on record, the inquiry officer submitted his report
dated 29 December 2017. Relying on Tehsildar’s letter dated 29
November 2001, inquiry officer concluded that the caste certificate dated

01 July 1985 submitted by the Petitioner was false. The inquiry officer
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further held while all other contents in the caste certificate were
handwritten, except the date and number, which is typewritten. The
inquiry officer also observed that Petitioner was granted opportunity to
produce duplicate caste certificate, which he failed to produce. That he
was also called upon to produce caste certificates of his blood relatives,
which also could not be produced by him. The inquiry officer therefore
held the charge to be proved. We do not find any perversity in the
findings recorded by the inquiry officer.. The disciplinary authority, after
granting full opportunity of hearing to Petitioner on findings recorded by
the inquiry officer, accepted the findings in the report and passed penalty
order dated 04 May 2018. Again, we do not find any perversity in the
decision of the disciplinary authority. The Appellate Authority has also
proceeded to reject the Appeal.

11. Petitioner’s sheet anchor is Tehsildar’s letter dated 29 July

2017 which reads thus:

o fauarad Fefavid Ad &, SMAUT AT HATSATHRS
ST SREST USATeviidrd! TSl &ol 3TF fg. 29/22 /002
TS AT FATSATRSIS I . ADM/WS-/ R/ 002 / caste certificate
3T HHsR, Uad g9, ofe. fofies, g s, . =, s,
e 91 9, §as 9. L& IiFT 9 SE@ol USdresuil ga«rd
TS Urefauara oIS 3. T WY STadeh dicdeided ShiuTcaral
TR Ale fEgT A9 qEr. q@e f@. 2%/%22 /%002 W W U
fo TR, amaael H@fEer a1 FrEatedard Iy AdoT STEar o m
T WSS 3@ Bid ATel.

3TMYUT Hiad SHSSTdT SITA=al SRGAT=aT ey a&" 74
fega aa =, ST Agled &I Sl aE@e o TH. AR, |,
2UE/23¢Y, & o2/ocw/2R¢y FTEA AT HATSATHZT <UAT
3TST 3TE. T AT FATSATFRSIS T 2¢y o STIYAd SHIAT
ST INY HdST 3TTAT e ISl 3T 8 Tel.
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12. Translation of letter dated 29 July 2017 as provided by

Petitioner is as under:

“TO
Shri Sandeep Narayan Buga,
Add: Chalmala, Tal. Alibag

Subject: Letter No. ADM / WS-2 /2001 / Caste Certificate dt.
29.11.2001 to be verified Reference: Your application ct. 10.04.2017

With reference to the above subject, you are informed that you have
applied to this office for verification of the Caste Certificate; thereupon a
letter has been sent on date 29.11.2001, being this office letter No.
ADM/W5-2/2001/Caste Certificate, to the Manager Pavan Hans, Heli
Limited, Juhu Aerodrome, S.V. Road, Vile Parle [West], Mumbai No.56,
in connection with verification of the said certificate. No entry
whatsoever of that letter is found in the Outward Register. As regards
the letter dt. 29.11.2001, which has been given, a search thereof was
made for the file in that behalf in this office but the file in respect of that
letter is not found.

From the xerox copy of the caste certificate enclosed therein by you, it
appears that the certificate of the said Mahadev Koll Caste, was given by
this Office by S.R. No0.156/1985 dt. 1.71985. But when a search was
taken for the Register of Scheduled Tribes, the said Register was not
available.”

13. During the course of hearing of the present petition, this
Court noticed contradictions in the contents of letter dated 29 July 2017.
It was stated in the said letter that caste certificate dated 01 July 1985 was
issued by Tehsildar’s office, but at the same time it was also stated that the
records pertaining to the certificate are not available in the office. In view
of the contradictions in the contents of the letter dated 29 July 2017, this

Court passed following order on 23 February 2023:
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“l.  We cannot comprehend the manner in which letter at page
no. 20 of the Writ Petition is issued by the Tahasildar, Alibaug.
On the one hand the Tahasildar says that the file is not traceable
and on the other hand he states that the caste certificate is issued
to the Petitioner from his office.

2. Respondent No.3 is required to explain the said anomaly
and also comment on the genuineness of the issuance of the caste
certificate in question. The affidavit shall be filed by the
respondent no.3 before the next date.

3. Stand over to 6 April 2023

14. In pursuance of directions issued by this Court, the Tehsildar,
Alibaug has filed affidavit dated 05 June 2023, paragraph Nos. 3 to 5

whereof read thus.

“3. 1 submit that I have taken charge as Tahsildar Alibag on
10.03.2023. In view of compliance of the above mentioned
directions of this Hon'ble Court, I submit that I have perused the
record available in my office and found the Register of Caste
Certificates of year 1984 to 1987.

4. I say and submit that in said Register of Caste Certificates,
the entry of issuance of Caste Certificate bearing no. SR 156/1985
dated 1.07.1985 as referred by the Petitioner in present Petition
has not been found in said register. Annexed hereto and marked
as Exhibit R-1(colly,) are the copies of pages of said Register from
first entry dated 15.01.1985 till the last entry dated 13.12.1985 of
year 1985.

5. Isay and submit that, that this Hon'ble High Court, by an
order dated 23.2.2023 was pleased to direct the respondent No. 3
to explain the anomaly and also comment on the genuineness of
caste certificate in question. I say that, the said letter dated
29.7.2017 was issued by the then Tahsildar, Alibag, Raigad, after
perusal the said letter annexed at Exhibit-D, it is understood that

the petitioner has submitted xerox copy of Caste Certificate
bearing No. 156/1985, dated 1.7.1985. therefore the Learned
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Tahsildar has come to the conclusion that the said certificate was
issued by their office and further the Learned Tahsildar has said
that the register of the year 1985 was not found after search. I say
that, the said letter was issued in view of the xerox copy of caste
certificate submitted by the Petitioner. I say that, after the order of
this Hon'ble Court, I have recorded the statement of the present
record keeper and the peon of the record keeper department. I say
that, in the said statement it was stated that after search in the
register of the year 1984 to 1987, the entry of issuance of caste
certificate in the name of petitioner Shri. Sandeep Buga has not
found in the Caste Certificate Register. Hereto annexed and
marked as Exhibit-R-2 is the copy of the statement of the present
record keeper and peon.

15. Thus, Tehsildar, Alibaug has once again certified that the
caste certificate dated 01 July 1985 was not issued by his office. Faced
with the stand taken in the Affidavit, Mr. Mendadkar would invite our
attention to affidavit-in-rejoinder filed by Petitioner. He has strenuously
tried to contend that the officer who has filed the affidavit dated 05 June
2023 is not examined in the inquiry. That the author of the caste
certificate issued in 1985 was also not examined. That the Affidavit has
been filed by Tehsildar relying upon information given by a Peon. We
find these submissions to be totally baseless. Mere change of officer will
not alter the position as to whether caste certificate dated 01 July 1985
was actually issued by the office of Tehsildar, Alibaug or not. Also,
purpose of directing filing of Tehsildar’s affidavit was not to collect
additional evidence but just to seek clarification with regard to the letter
dated 29 July 2017. It is now clear that the certificate dated 01 July 1985

was not issued by the office of Tehsildar, Alibaug. Therefore, Petitioner
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cannot seek to derive any mileage out of letter dated 29 July 2017.

16. Even otherwise, Petitioner’s reliance on the letter dated 29
July 2017 is totally misplaced as he cannot seek to challenge findings
recorded in the inquiry on the basis of something which did not form
part of the inquiry. If Petitioner really believed that his caste certificate
was indeed issued by the office of Tehsildar-Alibaug, he ought to have
produced a letter to that effect from the office of Tehsildar, Alibaug
during pendency of the inquiry. He could have examined the concerned
official in the office of Tehsildar to prove that the certificate was indeed
issued by the office. He failed to do so. Therefore, Petitioner could not be
permitted to take benefit of letter dated 29 July 2017 issued after
finalization of disciplinary proceedings. Be that as it may, now the
contents of the letter have been clarified by the Tehsildar and the falsity

in Petitioner’s certificate is now more apparent.

17. In disciplinary proceedings, the test for proving the charge is
preponderance of probability. The employer-Pawan Hans Ltd. was armed
with Tehsildar’s letter dated 29 November 2001 certifying that caste
certificate dated 01 July 1985 was not issued by his office. We do not find
any wrong on the part of employer in relying on the said letter of
Tehsildar for the purpose of arriving at a finding that the caste certificate
submitted by Petitioner was fake. The employer discharged the burden of
proving the charge on the touchstone of test of preponderance of

probability. It was then for the Petitioner to prove that the certificate was

indeed issued by the office of Tehsildar, Alibaug. He further failed to
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adduce any evidence to that effect. Though he was granted opportunity
to produce caste certificate of his blood relatives, including his father, he
failed to produce the same. Therefore the finding recorded in the
disciplinary inquiry to the effect that certificate is not a genuine

document, cannot be faulted with.

18. There was one more option open for Petitioner to save his
job. Petitioner could have applied for issuance of tribe certificate in
prescribed form and ought to have filed the proposal for validity of the
same with the competent Scrutiny Committee. If Petitioner indeed
belong to Koli Mahadev Tribe, he ought to have adopted the said course
of action. However, Petitioner has neither procured fresh caste certificate
in the prescribed form nor has filed any proposal for issuance of validity

certificate.

19. Mr. Mendadkar’s submission that the provisions of Act of

2000 would not apply to the employees in Central Government PSUs is
in the teeth of the provisions of Sections 3 and 6 of the SC-ST Act, 2000

which read thus:

3. Application for a Caste Certificate.- Any person belonging to any of
the Scheduled Castes, Scheduled Tribes, De-notified Tribes (Vimukta
Jatis), Nomadic Tribes, Other Backward Classes or Special Backward
Category, required to produce a Caste Certificate in order to claim the
benefit of any reservation provided to such Castes, Tribes or Classes,
either in any public employment or for admission into any educational
institution, or any other benefit under any special provisions made
under clause (4) of Article 15 of the Constitution of India or for the
purpose of contesting for elective post in any local authority or in the
Co-operative Societies; or for purchase or transfer of land from a tribal
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land-holder or any other purposes specified by the Government, shall
apply in such form and in such manner as may be prescribed, to the
Competent Authority for the issue of a Caste Certificate.

6. Verification of Caste Certificate by Scrutiny Committee.- (1) The
Government shall constitute by notification in the Official Gazette, one
or more Scrutiny Committee(s) for verification of Caste Certificates is-
sued by the Competent Authorities under sub-section (1) of section 4
specifying in the said notification the functions and the area of jurisdic-
tion of each of such Scrutiny Committee or Committees.

(2) After obtaining the Caste Certificate from the Competent Authority,
any person desirous of availing of the benefits or concessions provided
to the Scheduled Castes, Scheduled Tribes, De-notified Tribes (Vimukta
Jatis), Nomadic Tribes, Other Backward Classes or Special Backward
Category for the purposes mentioned in section 3 may make an applica-
tion, well in time, in such form and in such manner as may be pre-
scribed, to the concerned Scrutiny Committee for the verification of
such Caste Certificate and issue of a validity certificate.

(3) The appointing authority of the Central or State Government, local
authority, public sector undertakings, educational institutions, Co-oper-
ative Societies or any other Government aided institutions shall, make
an application in such form and in such manner as may be prescribed by
the Scrutiny Committees for the verification of the Caste Certificate and
issue of a validity certificate, in case a person selected for an appoint-
ment with the Government, local authority, public sector undertakings,
educational institutions, co-operative societies or any other Government
aided institutions who has not obtain such certificate.

(4) The Scrutiny Committee shall follow such procedure for verification
of the Caste Certificate and adhere to the time limit for verification and
grant of validity certificate, as prescribed.

The issue of mandatory requirement of procuring a validity certificate

from scrutiny committee by employees of Central Government or its PSUs is

no longer res integra and is covered by the Judgment of Division Bench of this
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Court, Bench at Aurangabad in Arun Shankar Nimje Vs. Union of India, Writ
Petition No, 9885 of 2019 decided on 13 March 2020.

21. As of today, there is no document on record to prove that
Petitioner belongs to Koli Mahadev Tribe. Therefore, this Court will not
be in a position to set aside the order of dismissal or issue Writ of
mandamus directing the employer to reinstate him on post reserved for
Scheduled Tribe category. In absence of Petitioner proving his tribe

claim, he cannot be permitted to occupy post reserved for ST category.

22. Resultantly we do not find any merit in the Petition. It is
rejected.
SANDEEP V. MARNE, ]J. NITIN JAMDAR, J.
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