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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

SECOND APPEAL NO.389 OF 2023

WITH
INTERIM APPLICATION NO.12808 OF 2023
IN
SECOND APPEAL NO.389 OF 2023
Mr. Vasant Damu Khaire ...Appellant/
Applicant
V/s.
Mr. Shantaram Narayan Raut ...Respondents
(deceased) through Legal Heirs
1. Smt. Yashoda Shantaram Raut & Ors.
WITH
SECOND APPEAL NO.315 OF 2023
WITH
INTERIM APPLICATION NO.4142 OF 2023
IN
SECOND APPEAL NO.315 OF 2023
Mr. Balasaheb Omkar Sarode ...Appellant/
Applicant
V/s.
Mpr. Shantaram Narayan Raut ...Respondents
(deceased) through Legal Heirs
1. Smt. Yashoda Shantaram Raut & Ors.
WITH
SECOND APPEAL NO.312 OF 2023
WITH
INTERIM APPLICATION NO.4133 OF 2023
IN

SECOND APPEAL NO.312 OF 2023

Mr. Mehboob Gulzarkhan Pathan
(Deceased- through LR's.)

1A) Smt. Tamijbi Gulab Pathan
(Since deceased)

...Appellants/
Applicants
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1B) Smt. Shamin Mehboob Pathan & Ors.

V/s.
Mpr. Shantaram Narayan Raut ...Respondents

(deceased) through Legal Heirs
1. Smt. Yashoda Shantaram Raut & Ors.

WITH
SECOND APPEAL NO.316 OF 2023
WITH
INTERIM APPLICATION NO.4143 OF 2023
IN
SECOND APPEAL NO.316 OF 2023
Mr. Sharifkha Alikha Pathan ...Appellant/
Applicant
V/s.
Mr. Shantaram Narayan Raut ...Respondents

(deceased) through Legal Heirs
1. Smt. Yashoda Shantaram Raut & Ors.

WITH
SECOND APPEAL NO.314 OF 2023
WITH
INTERIM APPLICATION NO.4139 OF 2023
IN
SECOND APPEAL NO.314 OF 2023
Mr. Prakash Laxman Kakad ...Appellant/
Applicant
V/s.
Mr. Shantaram Narayan Raut ...Respondents

(deceased) through Legal Heirs
1. Smt. Yashoda Shantaram Raut & Ors.

WITH
SECOND APPEAL NO.398 OF 2023
WITH
INTERIM APPLICATION NO.12872 OF 2023
IN
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SECOND APPEAL NO.398 OF 2023

Mr. Ashraf Amirkhan Pathan ...Appellant/
Applicant
V/s.
Mr. Shantaram Narayan Raut ...Respondents

(deceased) through Legal Heirs
A. Smt. Yashoda Shantaram Raut & Ors.

WITH
SECOND APPEAL NO.392 OF 2023
WITH
INTERIM APPLICATION NO.12833 OF 2023
IN
SECOND APPEAL NO.392 OF 2023
Mr. Chandrakant Baburao Shewale ...Appellant/
Through POA Applicant

Mr. Dnyaneshwar Chandrakant Shewale
V/s.

Mr. Shantaram Narayan Raut ...Respondents
(deceased) through Legal Heirs
1A. Smt. Yashoda Shantaram Raut & Ors.

WITH
SECOND APPEAL NO.393 OF 2023
WITH
INTERIM APPLICATION NO.12834 OF 2023
IN
SECOND APPEAL NO.393 OF 2023

Mr. Sanjay Prabhakar Sali ...Appellant/
Applicant
V/s.

Mr. Shantaram Narayan Raut ...Respondents
(deceased) through Legal Heirs
A. Smt. Yashoda Shantaram Raut & Ors.

WITH
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SECOND APPEAL NO.388 OF 2023
WITH
INTERIM APPLICATION NO.12804 OF 2023
IN
SECOND APPEAL NO.388 OF 2023

Mr. Deepak Prabhakar Hadke ...Appellant/
Applicant
V/s.

Mr. Shantaram Narayan Raut ...Respondents
(deceased) through Legal Heirs
1A. Smt. Yashoda Shantaram Raut & Ors.

Ms. Smita Gaidhani, for the Appellant in SA/312/2023,
SA/314/2023 & SA/395/2023 and for the Applicant in
IA/4133/2023 in  SA/312/2023, IA/4139/2023 in
SA/314/2023 & IA/12872/2023 in SA/395/2023.

Mr. Narayan G. Rokade, for the Appellant in SA/389/2023,
SA/315/2023, SA/316/2023, SA/392/2023, SA/393/2023 &
SA/388/2023 and for the Applicant in TA/12808/2023 in SA/
389/2023, 1A/4142/2023 in SA/315/2023, 1A/4143/2023 in
SA/316/2023, IA/12833/2023 in SA/392/2023,
IA/12834/2023 in SA/393/2023 & IA/12804/2023 in
SA/388/2023.

Mr. Sagar Kasar a/w Satish Chettiyar, Chaitali Bhogle &
Rachana Harpale for the Respondents in all the above Second
Appeals and the Interim Applications.

CORAM : MADHAYV J. JAMDAR, J.
DATED : JULY 11,2023

PC.:

1. Heard Ms. Gaidhani, learned counsel appearing for the
Appellants in three Second Appeals i.e. Second Appeal No.312 of
2023, Second Appeal No.314 of 2023 and Second Appeal No.395
of 2023 and Mr. Rokade, learned counsel appearing for the

Appellants in the remaining six Second Appeals i.e. Second
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Appeal No.389 of 2023, Second Appeal No.315 of 2023, Second
Appeal No.316 of 2023, Second Appeal No.392 of 2023, Second

Appeal No.393 of 2023 and Second Appeal No.388 of 2023.

2. Ms. Gaidhani, learned counsel appearing for the Appellants
in above mentioned three Second Appeals has raised following
substantial questions of law :

(1) Whether the decree of eviction could have been
passed as learned Trial Court has not framed the
issue regarding description of the suit property
although the contention in that regard is specifically
raised in the written statements?

(ii) Whether the suit seeking recovery of rent beyond
the period mentioned in the suit notice is
maintainable?

(iii) Whether the suit notice is defective and therefore,
decree of eviction passed is illegal?

(iv) Whether the learned Trial Court committed grave
illegality and irregularity in not framing issue
regarding contention that the previous owners have
agreed to allot an alternate premises on an
ownership basis and, therefore, eviction decree

passed is illegal?

3. Ms. Gaidhani, learned counsel submits that during the
pendency of the suits, the written statements filed in respective
suits were amended and it has been brought on record that the

concerned respective suit structures have been shifted
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substantially and the same are only partly situated on the suit
property. Therefore, it is her contention that decree of possession
regarding suit premises cannot be granted. She pointed out
contentions regarding suit notice dated 1st February 2011 set out
in paragraph 4 of the plaint where, it is mentioned that the
tenancy was terminated by notice dated 28th February 2011 and
rent is not paid with effect from 7th April 2008 i.e. the date on
which the Plaintiff has purchased the suit property till 30th
November 2013 ie. the period beyond the suit notice. She
submitted that therefore, the suit seeking rent beyond
termination notice itself is not maintainable and the said
paragraph 4 clearly shows that even the suit notice itself is
defective and, therefore, no decree should have been passed on
the basis of the said notice. She submitted that in the plaint, a
prayer is sought for Defendant to be directed to pay arrears of
rent of Rs.3,748/- and the said rent is for the period from 8th
April 2008 to 30th November 2013 and, therefore, the suit itself
is not maintainable. She also pointed out paragraph 10 of the
written statement of the Defendant stating that the original
owner has agreed to allot an alternate premises on an ownership
basis in the new building and submitted that no issue is framed
with respect to said contention. It is her submission that,

therefore, the decree of eviction passed by the learned Trial Court
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and as confirmed by the learned Appellate Court is not

sustainable.

4. Mr. Rokade, learned counsel appearing for the Appellants in
the remaining six Second Appeals, raised following substantial
questions of law. For the sake of convenience they are numbered
as (v) to (viil) as Ms. Gaidhani, learned counsel appearing in
three Second Appeals has raised four substantial questions of law
as set out earlier.

(v) Whether the suit for possession is maintainable as
the vendors of the Plaintiffs have handed over
possession of the entire property purchased by the
Plaintiffs?

(vi) Whether the suit filed on the basis of notice sent by
the previous owners is maintainable?

(vii)) Whether there exists a relationship of landlord-
tenant between the parties?

(viii)Whether the suit is barred by law of limitation?

5. Mr. Rokade, learned counsel submitted that the Sale Deed
dated 7th April 2008 in favour of the original Plaintiff makes no
mention about the existence of the tenanted premises. He pointed
out the recitals in the Sale Deed dated 7th April 2008 mentioning
that possession of entire property which has been purchased by
the original Plaintiff has been handed over to the original Plaintiff
by his vendors. He submitted that therefore, in effect, as the

possession of the suit premises is handed over, the suit for
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possession is not maintainable. He pointed out notice dated 18th
December 2010 issued by the vendors of the Plaintiff and
submitted that previous owners have no right, title and interest
to issue notice and, in any case, if, such notice is issued then, the
previous owners remain the owners and, therefore, no right, title
and interest has been transferred in favour of the Plaintiff. He
submitted that no landlord-tenant relationship exists between the
parties. He also submitted that the suit is barred by law of
limitation.

6. Mr. Sagar Kasar, learned counsel appearing for the
Respondent i.e. the original Plaintiff pointed out various aspects
and supported the impugned Judgments and Decrees. He also
pointed out the orders passed in other Second Appeals filed by
other tenants of the said property against the Respondents and
the same have either been dismissed or withdrawn. He submitted
that there is no substantial question of law involved in these

Second Appeals and, therefore, the same ought to be dismissed.

7. Before considering the substantial questions of law raised
by both Ms. Gaidhani and Mr. Rokade, learned counsels appearing
for the respective Appellants, it is necessary to set out the factual
aspects as emerging from the record.

i] The property i.e. land admeasuring 0.27 R out of Gat

No0.626/2 situated at Village-Vinchur, Taluka-Niphad,
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District-Nashik (hereinafter referred to as the “said
property”) was purchased by Shri. Balasaheb Dhondu
Sonawane, Shri. Ramesh Shankar Shelar and Shri.
Shantaram Chandrabhan Ubale (hereinafter referred to
as the “First Purchasers”) from the original owners Shri.
Chandrakant Gopala Davare, Sau. Nanda Chandrakant
Davare and Kum. Prachi Chandrakant Davare by
registered Sale Deed dated 6th April 2004. The said Sale
Deed records that entire possession of the said property
admeasuring 0.27 R has been handed over to the First
Purchasers.

ii] The First Purchasers sold the said property
admeasuring 0.27 R to Shantaram Narayan Raut i.e.
original Plaintiff (hereinafter referred to as the “the
Second Purchaser” or “original Plaintiff” as the case may
be) by registered Sale Deed dated 7th April 2008.

iii] First Purchasers served an Advocate’s notice dated 18th
December 2010 on all the Appellants, informing them
that the Second Purchaser ie. the Plaintiff has
purchased the said property by registered Sale Deed
dated 7th April 2008 and that the Appellants have not
paid the rent after the Second Purchaser purchased the

property by Sale Deed dated 7th April 2008 and,
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therefore, it was informed to all the Appellants that with
effect from 7th April 2008, the Plaintiff i.e. the Second
Purchaser has become owner and landlord of the suit
property.

By Advocate’s notice dated 1st February 2011 issued on
behalf of the Second Purchaser i.e. the Plaintiff, it has
been informed to the respective Appellants that the rent
for the period from 7th April 2008 to 28th February
2011 is outstanding and out of the said outstanding rent,
certain amount has been paid by money order by the
respective Appellants and the remaining amount is
outstanding. The details of the same are set out in the
respective notices sent to the respective tenants i.e.
respective Appellants. It is also set out in the said
notices that inter alia the tenancy of the respective
tenants i.e. the respective Appellants is terminated with
effect from 15 days from the receipt of said notices.

On the basis of aforesaid suit notices around twelve suits
were filed. These Second Appeals are concerning nine
suits. As far as other three suits filed by some other
tenants are concerned, the decree passed against them
has attained finality up to the Second Appeals and the

Respondents have received possession in those three
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matters.

vi] It is also an admitted position that in the respective
written statements filed by all the respective Appellants
it is inter alia specifically contended that after the
Appellants came to know that original Plaintiff is the
owner of the suit property, they have paid some rent
amount to the original Plaintiff. It is also an admitted
position that most of the Appellants in their respective
written statements have raised the contention that the
original Plaintiff has accepted some payment for
providing new premises in the new building. In some
martters, a reference is made regarding receipt of the
said payment. However, no such receipt is produced by

any of the Appellants before the learned Trial Court.

8. Inthe above background, it is necessary to consider various
substantial questions of law raised by Ms. Gaidhani and Mr.

Rokade, the learned counsels appearing for the Appellants.

9. First substantial question of law :-

Whether the decree of eviction could have been passed as learned
Trial Court has not framed the issue regarding description of the
suit property although the contention in that regard is specifically

raised in the written statements?

9.1 It is submitted by Ms. Gaidhani, learned counsel that, there
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is no issue framed regarding identity of the property. It is her
contention that burden to prove that the suit property is of the
ownership of the Plaintiff is on the Plaintiff. However, it is to be
noted that the suit notice contending that the Plaintiff is the
owner of the suit property, has not been replied to by any of the
Appellants. In the said suit notice, it is specifically stated by the
original Plaintiff that he has become the owner of the suit
property by virtue of Sale Deed dated 7th April 2008. All the
Appellants in their respective written statements have stated
that as soon as they came to know that the Respondent is the
owner of the suit property, they have paid rent to the Respondent.
Therefore, in effect it is admitted by them that the Respondent-
original Plaintiff is the landlord. All these Appellants have raised
contention that they have shifted their Taparis [small shops] i.e.
respective suit premises and that although, these Taparis [small
shops] of the Appellants were earlier on the property owned by
the Plaintiff, however, after filing of the suit, the said Taparis
[small shops] have been shifted and substantial part of the said
Taparis [small shops] are shifted from the area owned by the
Plaintiff. It is the contention of Ms. Gaidhani, learned counsel that
burden to prove the said issue has been wrongly placed on the
respective Appellants-Defendants.

9.2 For appreciating the said submission, it is significant to note
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that in the written statement, the said contention is raised by
amendment. The said amended paragraph No.9A in Second
Appeal No.312 of 2023 filed by the Appellant-Mr. Mehboob
Gulzarkhan Pathan is reproduced herein below for ready
reference :-

“937) AT FSH ¢ AW U BoS! FAE FEwa mI= 7. 1635
ST 9T o 7are . 01.05.2015 st @ Whd oSt g =
frewa € Tyw SITaE ATMriY S7d TR, <aTHes ey ¥ .are=l
Yol g AgaT T BIHAUATAT Bah & STHR ARl Helo g
T AT BT TS SR GTears S 372, <t arerd ¥ e
TYUT g B2gd HIUET §Fh F STHHR ATel. TUF e Hesld glehd

TSR HLOATHT 8Fh & ITYFHR ATel.”
(Emphasis added)

The English translation of said paragraph 9A is as follows :-

“OA) The property of the Defendants i.e. the entire
property bearing Grampanchayat House No0.1635,
described in Paragraph No.l of the Plaint is not located
on the land of the ownership of the Plaintiff. The
Defendants have shifted ahead more than half of the
portion of the said property on the date 01.05.2015 and
the said property is situated adjacent to the Nashik
Aurangabad Highway and therefore, the Plaintiff has no
right and title to remove the entire shop or stall of the
Defendants. Most of the portion of the said shop is
located on the land belonging to the Public Works
Department and therefore, the Plaintiff has no right and
title to claim for removal of the entire shop of the

Defendants and to cause hindrance or raise objection to
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the possession of the Defendant.”

[Note: Wronlgy mentioned as the “Plaintiff” instead of

“Defendant” in original paragraph.]
Both the learned counsels appearing for the Appellants stated
that an identical paragraph is added by amendment in their
respective written statements by all the Appellants.
9.3 For appreciating the contention of Ms. Gaidhani that burden
has been wrongly placed on the Defendants to prove whether
their structures are situated on the property of the Plaintiff, it is
necessary to see the contention raised in paragraph No.9 of the

original written statement which reads as under:-

“Q) i FHYAHAT ATAT T JAT AT T ATET TEUIUT IR I, AT STTH
FIOTIE] HROT IS5S dead. dar== TUUIgAe I @ fHesd a7
2008 7=a fashd FAST. AT HIOTAET HACIIR AT 3ATh 3TaHde
T T AEAT Fel AT grefael  ATel, 99T ArdEiel S RgdrEl
MITIF df <& USfaeT Al <Ml ot ® <Er Aewed™ "o
FSS ARA I HeUaT a7 AR Toadt. WS AT A
T FEAT HIS J0ATT YA ITHAST AEl. AR T FH@wd "o
FSS 3TRT T TASISAW I AT AT AT dBAS WIS g Fo S
e, 719 Fga19T Jal o aret Il aene el @ adr qi-ar f&aw
YISfASt STHAaT T TS HOYATIT JSurSfauiaraa=l gadr ar ¥ arc-t
IS PSS R, STWMUHR TIARE A IS IHhfaos A@l, © J.aEl
fewicar AEId. AT AT HRUMHTST T drat fasg shasit AruAT=r arars

(Emphasis added)

The English translation of said paragraph 9 is as follows :-

“9) Without causing prejudice to the aforesaid
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averments, it is the say of these Defendants that no
cause of action of whatsoever nature had arisen for filing
this suit. As per the say of the Plaintiff itself, he had
purchased the suit property in the year 2008 but had
not sent any legal Notice of Attornment to these
Defendants. He had also not sent any necessary
Instrument of Sale-Deed togetherwith the said Notice
and therefore, these Defendants were not at all aware
that the Plaintiff had become the owner of this suit
property and as such, the question to pay rent to the
Plaintiff heretofore did not arise at all. However, after
these Defendants came to know that the plaintiff had
become the owner of the Suit Property, they had offered
to pay the rent to the Plaintiff from time to time but at
most of the times, the Plaintiff had not accepted the
same. At last, when the Plaintiff sent them notice, these
Defendants had immediately sent the rent as mentioned
therein. Thus, these Defendants have not kept the said
rent outstanding. These Defendants are not defaulters.
Therefore, the Plaintiff has no right to claim for adverse
possession against these Defendants over the said
reason.”

(Emphasis added)

Both the learned counsel appearing for the Appellants fairly
stated that an almost identical averment is raised in the written
statements of all the Appellants. In paragraph 9 it is specifically
contended that as soon as the respective Appellants came to

know that the original Plaintiff is the owner of the suit property,
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they have sent rent by money order to the Plaintiff. Therefore, the
said contention clearly shows that the respective Appellants have
accepted that the respective Appellants i.e. original Defendants
are the tenants of the suit property and that the Respondent i.e.
original Plaintiff is the landlord and, therefore, they have sent
rent to the original Plaintiff. Clause No.9A of the amended written
statement filed by the Appellant in Second Appeal No.3812 of 2023
specifically states that Gram Panchayat House No.1635 i.e. suit
premises is now not entirely situated on the property of the
original Plaintiff and, on lst May 2015 the said Tapari [small
shop] has been shifted and most of the part of the said Tapari is
on the Nashik-Aurangabad Highway and, therefore, the suit
cannot be decreed in favour of the original Plaintiff. Since, it is the
contention raised by all the Appellants that the earlier suit
structures were situated on the land belonging to the original
Plaintiff and afterwards the said structures were partly shifted
and, therefore, the burden is rightly placed on the respective
Appellants i.e. Defendants. Both the Courts have held that there is
no documentary evidence to show that the respective suit
structures have been shifted and nothing is pointed out to show
that concurrent findings recorded by both the Courts in that

regards are not in accordance with evidence on record.

10. Second substantial question of law :-
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Whether the suit seeking recovery of rent beyond the period
mentioned in the suit notice is maintainable?

Third substantial question of law :-

Whether the suit notice is defective and therefore, decree of
eviction passed is illegal?

10.1 As Second and Third substantial questions of law are
interrelated, they are considered together. Ms. Gaidhani, learned
counsel submitted that the suit has been filed by taking the
contentions which are contrary to the suit notice and, therefore,
the suit itself is defective and the decree passed on the basis of
such suit as confirmed by the learned First Appellate Court is not
sustainable.

10.2 It is true that in the plaint, the Plaintiff has raised the
demand of the rent which in excess of claim for the period raised
in the suit notice. Clause No.4 of the plaint reads as under :

“¥) @ wfaardm Transfer of Properties Act S 106 w=ror
ATR /R /0% USH THBMRT WT. MM qTUT W= TE@ST AgT
A  uregw  wiadst Tenancy  drk¢e/R/R0%:% st
Terminate St o= ST g Jq@UIGT WU dT.
9/¥/R00¢ qA TAT. 30/38/0%2 TEAAE TSN WIS HET &0

€0/ UHII St IFHH BTG TIAT ATd BYT &</ ARl BT AT
AR AEE AT AT Fol Ufaae desiiEr dest et Al F
TGS WSl G ARl FE9 AL /¥/00¢ T 30/2/R0%3 UEar
€€ AT ¥ W oW 9= T W= THAH IgS IST ST A
Re¥e/ T AW W T ooo/ fHgd T 3w9de/
gfaardiergd age &ed MuEEt did Idrdis wod ¢ Ao
Sade afaard=n 2ol g2ga dosSen esT  fHeuTet  ardd
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=T <Ml eRde 0T YT 31 7Te.”

(Emphasis added)

It is significant to note that the said paragraph 4 makes
specific reference to suit notice dated 1lst February 2011.
Therefore, it is obvious that mentioning that the rent is not paid
from 8th April 2008 to 30th November 2013 is in excess of
demand made in the suit notice. However, it is to be noted that the
tenancy has been terminated by suit notice dated 1lst February
2011 and in a suit which has been filed on the basis of notice
issued under Section 106 of the Transfer of the Property Act,
1882 (hereinafter referred to as “the TP Act”) what is
contemplated is that the notice of termination is served on the
tenant. Section 106 of the TP Act has been amended with effect

from 1st January 2003, which reads as follows :

“106. Duration of certain leases in absence of written
contract or local usage.— (1) In the absence of a contract
or local law or usage to the contrary, a lease of
immovable property for agricultural or manufacturing
purposes shall be deemed to be a lease from year to year,
terminable, on the part of either lessor or lessee, by six
months’ notice; and a lease of ilmmovable property for
any other purpose shall be deemed to be a lease from
month to month, terminable, on the part of either lessor
or lessee, by fifteen days’ notice.

() Notwithstanding anything contained in any other
law for the time being in force, the period mentioned in
sub-section (1) shall commence from the date of receipt
of notice.
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(3) A notice under sub-section (1) shall not be deemed to
be invalid merely because the period mentioned therein
falls short of the period specified under that sub-section,
where a suit or proceeding is filed after the expiry of the
period mentioned in that sub-section.

(4) Every notice under sub-section (1) must be in
writing, signed by or on behalf of the person giving it,
and either be sent by post to the party who is intended to
be bound by it or be tendered or delivered personally to
such party, or to one of his family or servants at his
residence, or (if such tender or delivery is not
practicable) affixed to a conspicuous part of the
property.”

(Emphasis added)

Thus, Section 106 of the TP Act provides that tenancy can be
terminated by 15 days notice (as admittedly the present tenancy
is not for agriculture or manufacturing purpose) and that a notice
under Sub-Section (1) of Section 106 shall not be deemed to be
invalid merely because the period mentioned therein falls short of
the period specified under that Sub-Section, where a suit or
proceeding is filed after the expiry of the period mentioned in that
Sub-Section. In fact, it is not the case of any of the Appellants that
either the suit notice is not served or the tenancy is terminated
by giving notice of shorter period as contemplated under Section
106 of the TP Act or in any case, suit has been filed after expiry of
period of suit notice as contemplated in Section 106 of the TP Act.
Thus, merely asking for more rent will not be fatal for prayer

seeking eviction on the ground that the tenancy is wvalidly
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terminated. In fact, both the reliefs are totally different and
distinct. The relief of eviction is based on the notice of
termination of tenancy issued under Section 106 of the TP Act
and as far as the relief seeking payment of rent is concerned, it is
on the basis of arrears of rent. It is a settled legal position that
notice contemplated under Section 106 of the TP Act does not
require any ground to be stated. A notice to quit clearly and
unambiguously must convey the intention of the landlord to
terminate the tenancy, and that in case of tenancy from month to
month, it will be terminable by 15 days’ notice expiring with the
end of a month of the tenancy. The said requirement is now
substantially modified in view of amended Section 106 of the TP
Act.
10.3 For appreciating the contention that the suit is filed on the
basis of valid notice issued under Section 106 of the TP Act, the

relevant details are set out herein below in a tabular format:-

Sr. | Second |Name of Appellant/ Date of Notice Date of filing
No. | Appeal No. Tenant issued under eviction suit
Section 106 of the
TP Act terminating
tenancy
1 389/2023 | Vasant Damu 01/02/2011 17/12/2013
Khaire
2 315/2023 |Balasaheb Omkar 01/02/2011 17/12/2013
Sarode
3 312/2023 |Mehboob 01/02/2011 28/01/2014
Gulzarkhan Pathan
4 316/2023 |Sharifkha  Alikha 01/02/2011 17/12/2013
Pathan
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5 314/2023 |Prakash Laxman 01/02/2011 17/12/2013
Kakad

6 395/2023 |Ashraf Amirkhan 01/02/2011 17/12/2013
Pathan

7 392/2023 |Chandrakant 01/02/2011 17/12/2013
Baburao Shewale

8 393/2023 |Sanjay Prabhakar 01/02/2011 17/12/2013
Sali

9 388/2023 |Deepak Prabhakar 01/02/2011 17/12/2013
Hadke

Section 106 of the TP Act clearly provides that tenancy can
be terminated by 15 days notice and that a notice under Sub-
Section (1) of Section 106 shall not be deemed to be invalid
merely because the period mentioned therein falls short of the
period specified under that Sub-Section, where a suit or
proceeding is filed after the expiry of the period mentioned in that
Sub-Section. Thus, suit notice is legal and wvalid and suit for
eviction has been validly filed. Both the Courts have concurrently
upheld the validity and the legality of the suit notice.

10.4 Ms. Gaidhani, learned counsel has raised certain
contentions regarding quantum of arrears and the demand in the
plaint of arrears of rent. However, it is an admitted position that
there is a default on the part of the Appellants and in any case,
both the Courts have concurrently held that there are arrears of
rent and passed the decree accordingly.

10.8 Therefore, there is no substance in the above substantial

questions of law raised by Ms. Gaidhani, learned counsel
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appearing for the Appellants.

11. Fourth substantial question of law :-
Whether the learned Trial Court committed grave illegality and

irregularity in not framing issue regarding contention that
previous owners have agreed to allot an alternate premises on an
ownership basis and, therefore, eviction decree passed is illegal?

11.1 As far as the substantial question of law raised regarding
oral agreement by which Plaintiff has agreed to allot an alternate
premises by accepting some consideration is concerned, Ms.
Gaidhani, learned counsel appearing for the Appellants has raised
contention that issue with respect to that aspect is not framed by
the learned Trial Court. However, it is to be noted that the said
contention raised in the written statement is completely outside
the scope of the suit which has been filed on the basis of notice
issued under Section 106 of the TP Act. The respective Appellants
have raised the said contention in the written statements. It is
significant to note that the Appellants have not filed any suit for
specific performance of said alleged oral agreement or sought any
counter claim. In fact, it is significant to note that some of the
Appellants have come up with the case that there is a receipt
issued either by the Plaintiff or by the vendors of the Plaintiff for
payment of part consideration. However, none of the Appellants

have produced any such receipt. Therefore, there is no substance
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in the said substantial question of law raised by Ms. Gaidhani,

learned counsel.

12. Fifth substantial question of law :-

Whether the suit for possession is maintainable as the vendors of
the Plaintiffs have handed over possession of the entire property
purchased by the Plaintiffs?

12.1 As far as the fifth substantial question of law raised by Mr.
Rokade, learned counsel, it is his contention that the Sale Deed
dated 7th April 2008 by which First Purchasers sold the property
to the Second Purchaser i.e. Plaintiff, specifically records that the
possession of the entire suit property admesausing 0.27 R has
been handed over to the Plaintiff and therefore, possession of the
suit premises has in effect already been handed over to the
Plaintiff and, therefore, the suit for eviction is not maintainable.

12.2 It is very clear that the possession of entire said property
handed over as recorded in said Sale Deed dated 7th April 2008 is
a symbolic possession with respect to the portion of the property
which is not in actual possession of the vendors. In this particular
case, the First Purchasers i.e. vendors of the Plaintiff informed
the Appellants by notice dated 18th December 2010 that the
Plaintiff has become owner of the entire said property by virtue of
Sale Deed dated 7th April 2008. The suit notice dated 1lst

February 2011 sent by the original Plaintiff specifically records
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that the respective Appellants are the tenants of the Plaintiff and
they have not paid the rent with effect from 7th April 2008. It is
an admitted position that inspite of service of the suit notice, the
same has not been replied to by any of the Appellants. Apart from
that, it is significant to note that in the written statements filed by
respective Appellants, it is specifically mentioned that as soon as
the respective Appellants i.e. respective Defendants came to know
that the Plaintiff has become the owner of the suit property, they
have sent the rent by money order to the Plaintiff. Thus, it is clear
that the respective Appellants have admitted that they are
occupying suit structures i.e. Taparis [small shops] which are
constructed on the portion of said 0.27 R land and that they have
sent rent to the original Plaintiff after they came to know that
original Plaintiff has become owner of the suit property.

12.3 It is further significant to note that by amendment in the
written statements, contention has been raised by respective
Appellants that respective suit structures are shifted and,
therefore, now the respective suit structures are partly situated
on the suit land and partly on the Nashik-Aurangabad Highway.
Admittedly, both the Courts have concurrently held that
respective Appellants have failed to prove the said contention.
Thus, the contention raised in the written statements and

additional written statements shows there is an admission that
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the respective Appellants are occupying respective suit
structures or part of the same which is on the said property of the
Plaintiff. Therefore, there is no substance in the substantial
question of law raised by Mr. Rokade, learned counsel that as Sale
Deed dated 7th April 2008 mentions that possession of entire
property has been handed over to the Plaintiff, in effect the
possession of the suit structure is received and therefore, the suit

for possession of tenanted premises is not maintainable.

13. Sixth substantial question of law :-
Whether the suit filed on the basis of notice sent by the previous

owners is maintainable?

13.1 Mr. Rokade, learned counsel raised sixth substantial
question of law that the suit filed on the basis of notice sent by the
previous owners is not maintainable. However, the notice was
sent by the previous owners i.e. First Purchasers only to inform
the Appellants that the Plaintiff has become the owner by virtue
of Sale Deed dated 7th April 2008. Thus, the same is merely a
notice attorning the tenancy in favour of the Plaintiff. The said
notice is not the suit notice and therefore, there is no substance in

the said substantial question of law raised by Mr. Rokade.

14. Seventh substantial question of law :-

Whether there exists a relationship of landlord-tenant between
the parties?

25/27



907-8A-389-2023.doc
14.1 Mr. Rokade has raised seventh substantial question of law
that there is no landlord-tenant relationship between the
respective Appellants and the original Plaintiff. However, a bare
perusal of the written statements clearly shows that it is an
admitted position that original Plaintiff is the owner of the suit
property and the respective Appellants have sent rent to the
original Plaintiff. Therefore, there is no substance in the said

substantial question of law raised by Mr. Rokade, learned counsel.

15. Eighth substantial question of law :-
Whether the suit is barred by law of limitation®?

15.1 Mr. Rokade, learned counsel also raised substantial
question of law that the suit itself is barred by law of limitation.
Article 67 of the Limitation Act, 1963 provides limitation of
twelve years for filing a suit by a landlord to recover possession
from a tenant. The said period of twelve years begins to run when
the tenancy is determined. In the present case, the tenancy is
terminated by issuing notice dated 1st February 2011 and in
eight Appeals, suits have been filed on 17th December 2013 and in
one Appeal, the suit has been filed on 28th January 2014. Thus, it
is clear that the suits are filed well within limitation. Therefore,
there is no substance in the said substantial question of law raised

by Mr. Rokade that the suit is barred by law of limitation.

16. As there is no substance in any of the substantial questions
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of law raised in all these Second Appeals, same are dismissed,

however, with no order as to costs.

17. Inview of dismissal of the Second Appeals, nothing survives

in the Interim Applications and the same are also dismissed.

18. At this stage, Ms. Gaidhani, learned counsel appearing for
the Appellants in above mentioned three Second Appeals as well
as Mr. Rokade, learned counsel appearing for the Appellants in
concerned remaining six Second Appeals seek stay of this order.
Accordingly, time of six months is granted to the Appellants to
vacate their respective suit premises on the condition that, the
respective Appellants to file undertakings in this Court that they
shall handover possession of the respective premises to the
Respondent on or before 10th January 2024 i.e. before
completion of said period of six months, subject to order of stay, if
any, granted by the Supreme Court. The said undertakings shall
also state that the respective Appellants are only in possession of
the suit property and they will pay rent for the period of six
months and they will also clear all the arrears. Such

undertakings to be filed on or before 31st October 2023.

19. Allthe Second Appeals are dismissed, subject to above.

[MADHAYV J. JAMDAR, J.]

Designation: PA To Honourable Judge

Date: 27/09/2023 14:17:43
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