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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
 CIVIL APPELLATE JURISDICTION 

SECOND APPEAL NO.850 OF 2016
WITH

CIVIL APPLICATION NO.1675 OF 2016

Shri Khushal Morarji Gada  ...Appellant
        Versus
Shri Vijay Kashinath Giri & Ors.  ...Respondents

Mr. Pradeep Thorat a/w. Mr. Umang Mehta & Aamir Altaf, i/b.
Dhruve Liladhar & Co., for the Appellant. 

Mr. S. V. Pitre, for Respondent No.1.

              CORAM  : MADHAV J. JAMDAR, J.
DATED   : 20th FEBRUARY 2023

P.C. :

1. Heard Mr. Pradeep Thorat, learned counsel appearing for

the Appellant and Mr. Pitre, learned counsel appearing for the

Respondent No.1.

2. Mr. Thorat, learned counsel appearing for the Appellant

submitted that the following substantial  questions of  law are

involved in this Second Appeal:-

i.    Whether  the  suit  is  within  limitation

particularly  with  respect  to  the  reliefs  sought  by

amended  clause  in  paragraph  Nos.  12(d)  and

12(e) ? 

ii. Whether as the plaint does not contain any
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pleadings  regarding  forgery  and  there  is  no

evidence laid by the Plaintiff regarding forgery the

Plaintiff  i.e.  Respondent  No.1  is  entitled  for  the

reliefs  sought  in  the  plaint  particularly,  amended

plaint?

iii. Whether the registered Sale  Deed dated 6th

October 1986 executed by the Plaintiff in favour of

Defendant  No.2  and  subsequent  sale  deed  carries

presumption of genuineness?

iv. Whether  the  Plaintiff  has  adequately

discharged  burden  to  prove  his  case  in  the

evidence?

v. Whether the Plaintiff is entitled to the relief

as he has not sought cancellation of document, as

per Section 31 of the Specific Relief Act?

vi. Whether in the facts and circumstances, the

learned Appellate Court should have remanded the

matter to the learned Trial Court?

3. To substantiate the aforesaid substantial questions of law,

Mr.  Thorat  has  advanced  several  submissions  and  relied  on

various decisions of the Supreme Court.

4. It  is  the  contention  of  Mr.  Thorat  that  the  suit  was

amended pursuant to order passed on amendment application

dated 30th October 2006. He submitted that the amendment is
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concerning transaction dated 6th October 1986, 15th April 1991

and 6th January 2003. He submitted that these amendments

are  pertaining  to  registered  agreements.  The  registered

agreements are presumed to be genuine and therefore there is

heavy burden on the Plaintiff. He therefore, submitted that the

suit  is  hopelessly  barred  by  limitation.  To  substantiate  his

contention, Mr. Thorat, relied on the decision of the Supreme

Court in Bellachi(Dead) by LRS. vs. Pakeeran1. In that case, it

has been held that in a given case, it is possible to hold that the

burden would be on the vendee to prove that the deed of sale

was  a  genuine  document,  however,  a  registered  document,

carries  with  it  a  presumption  that  it  was  executed  in

accordance with law. 

5. He  also  submitted  that  even  in  cases  of  ex-parte

judgment, it is only when the Court is fully satisfied that there

is no fact which needs to be proved at the instance of Plaintiff in

view  of  the  deemed  admission  by  the  Defendant  Court  can

conveniently  pass  the  Judgment  and  Decree  against  the

Defendant who has not filed the written statement. But if the

plaint itself indicates that there are disputed questions of fact

1 2009 12 SCC 95

                                                                                          3/23



 5-sa-850-2016.doc
Sonali

involved in the case arising from the plaint itself giving rise to

two versions it would not be safe for the Court to record an ex-

parte judgment without directing the Plaintiff to prove the facts

so as to settle the factual controversy. To substantiate the said

contention, he relied on the decision of Supreme Court in C. N.

Ramappa Gowda vs. C.C. Chandregowda (Dead) by LRS & Anr.2

He also relied on paragraph 29 of the said decision, which reads

as under:-

“29. It is a  well-acknowledged legal dictum

that  assertion  is  no  proof  and hence,  the

burden lay on the plaintiff to prove that the

property  had  not  been partitioned  in  the

past even if there was no written statement

to the contrary or any evidence of rebuttal.

The trial court in our view clearly adopted

an  erroneous  approach  by  inferring  that

merely  because  there  was  no  evidence  of

denial or rebuttal, the plaintiff’s case could

be  held  to  have  been  proved. The  trial

court, therefore, while accepting the plea of

the  plaintiff-appellant  ought  to  have

recorded reasons even if  it  were based on

ex-parte  evidence  that  the  plaintiff  had

2 (2012) 5 SCC 265
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succeeded  in  proving  the  jointness  of  the

suit property on the basis of which a decree

of partition could be passed in his favour.”

(Emphasis added)

6. He submitted that point of limitation can be raised at any

stage.  To  substantiate  the  said  contention,  he  relied  on  the

decision of Supreme Court in  Saurav Jain & Anr. vs. A. B. P.

Design  &  Anr.3.  In  that  case,  it  has  been  held  that  pure

questions of law which goes to the root of the jurisdiction in a

case can be raised for the first time in an Appeal. It has been

observed that the said ground to be raised would not require

the  submission  of  additional  evidence,  since  it  is  a  pure

question of law and strikes at the heart of the matter. He also

relied on the decision of Supreme Court in State of Gujarat vs.

Kothari  &  Associates4.  On  the  basis  of  said  decision,  he

submitted that  a  duty has  been cast  on the  Court  to  satisfy

itself that suit is not barred by limitation, regardless of whether

such  a  plea  has  been  raised  by  the  parties.  He  therefore,

submitted that it is the duty of the Court to see that suit is not

barred by limitation and in this particular case, suit is barred

3 2021 SCC Online 552
4 2016 14 SCC 761
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by limitation. 

7. On  the  other  hand,  it  is  the  contention  of  Mr.  Pitre,

learned  counsel  appearing  for  Respondent  No.1  that  the

Respondent No.1 i.e.  Plaintiff  filed suit  on 13th October 2003

along with Exhibit-5 injunction application. He submitted that

reply  dated  3rd December  2003  was  filed  to  said  Exhibit-5

application  by  the  Appellant-Original  Defendant  and  for  the

first  time  disclosed  about  the  various  transactions  including

Sale  Deed  dated  6th October  1986  allegedly  executed  by  the

Plaintiff in favour of Defendant No.2, Sale Deed dated 15th April

1991 executed by Defendant No.2 in favour of Defendant Nos. 3

and  4  and  Sale  Deed  dated  6th January  2003  executed  by

Defendant Nos. 3 and 4 in favour of Defendant No.1.

8. Mr. Pitre, learned counsel appearing for Respondent No.1

submitted that initially suit was only filed against Appellant i.e.

original  Defendant  seeking  declaration  of  ownership  and  for

removal  of  encroachment  and  injunction.  He  submitted  that

after  above  facts  are  disclosed  in  the  reply  to  Exhibit-5

application by the Appellant, on 30th October 2006 amendment

application was filed and the plaint was amended. He submitted
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that Article  56 of  the Limitation Act,  1963 will  apply to the

present  suit.  He submitted that  therefore,  the  limitation  has

started  from  3rd December  2003  and  therefore,  amendment

application made on 30th October 2006 is well within limitation.

He submitted that in any case, the amendment will relate back

to the date of the suit and therefore, the same is well within

limitation  by  considering  the  date  of  knowledge  i.e.  3rd

December 2003. He pointed out various aspects and submitted

that this is not a case where the Appellant is entitled for any

equitable relief or remand of the Appeal. 

9. He submitted that, in this case, the Defendants failed to

file  any  written  statement  and  failed  to  cross-examine  the

Plaintiff and therefore the contentions raised in the deposition

by the Plaintiff  have remained uncontroverted. He submitted

that the Plaintiff has proved his case in accordance with law. He

submitted  that  there  is  no  substance  in  the  substantial

questions of law raised by the Appellant.

10. Before considering the rival submissions, it is necessary

to set out certain factual aspects.

a) The  suit  initially  was  filed  by  Respondent  No.1  on  13th
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October 2003 only against Appellant i.e. Khushal Morarji Gada.

It is the contention in the plaint that the Respondent No.1 i.e.

Plaintiff has purchased the suit property by the registered sale

dated 26th June 1986 from one Laxman  Balu Chakane. It is

contended that since purchase, the Respondent No.1 is in the

possession  of  the  suit  property.  On  8th October  2003,  the

Appellant encroached on about 1.2 to 1.5 guntha land, out of 3

guntha land of suit property and started some construction and

therefore,  the  suit  was  filed  seeking  declaration  that  the

Respondent No.1 is the owner of said 1.5 guntha land which has

been  encroached  by  the  Appellant  and  for  removal  of

encroachment and for possession.

b) The Plaintiff  also  filed Exhibit-5  application in  the  said

suit. The Appellant filed detailed reply dated 3rd December 2003

to  said  Exhibit-5  application.  In  the  said  reply,  it  has  been

disclosed that on 6th October 1986, said 1.5 guntha land was

sold by Respondent No.1 in favour of Prakash Gopinath Patil.

Said Prakash Gopinath Patil, by Sale Deed dated 15th April 1991

sold the said land to Gahiridevi Mali and Najudevi Mandowar

and thereafter, by registered Sale Deed dated 6th January 2003,
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the  said  land  was  sold  by  said  Gahiridevi  and  Najudevi  to

original Defendant-Khushal Morarji Gada. 

c) In  view  of  the  said  written  statement,  the  Respondent

No.1 filed amendment application on 30th October 2006 bearing

Exhibit-34,  which  was  allowed  by  order  dated  12th October,

2007. Pursuant to said order, the Respondent No.1 impleaded

the  said  persons  as  Defendants  i.e.  Defendant  No.2–Prakash

Gopinath  Patil,  Defendant  No.3-Gahiridevi  Mali,  Defendant

No.4-Najudevi Mandowar and accordingly raised the contention

that he  has  not  sold  any property to  said  Prakash Gopinath

Patil and said Sale Deed and further Sale Deeds are not binding

on him. Relevant amendment of clause (5A) reads as under:-

ß5v½ lnj nkO;kar izfroknhus  fu’kk.kh 5 dMhy Eg.k.;ke/;s

nkok  feGdr  oknhuhp  rkjh[k  06@10@1986  jksthP;k

[kjsnh[krkus izdk’k xksfiukFk ikVhy ;kal fodY;kps EgVys vkgs-

lnj  dFku  oknhl  ekU;  o  dcwu  ukgh-  oknhus  nkok

feGdrhe/khy  dks.krkgh  Hkkx  dsOgkgh  izdk’k  xksihukFk

ikVhy  ;kal  vFkok  R;kapsrQsZ  vU;  dks.kklgh  fodysyk  ukgh

vFkok dks.kR;kgh i/nrhus gLrkarfjr dsysyk ukgh- R;keqGs izdk’k

xksfiukFk  ikVhy ;kapk  nkok  feGdrh’kh  dkgh,d laca/k  ukgh-

rlsp izdk’k xksfiukFk ikVhy ;kaps nkok feGdrhcíy Vk;Vyp

ulyseqGs  nkok feGdrhcíy izfroknh  uacj  1  ;kal  dkgh,d

Vk;Vy] gDd fgrlaca/k izkIr >kysys ukghr o izfroknh uacj 1]

3 o 4 e/khy  O;ogkjgh  oknhoj  rks  csdk;ns’khj  o  ufyVh
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vlyseqGs ca/kudkjd ukgh-Þ

(Emphasis added)

d) The amended prayer clauses (d) and (e) read as under:- 

ßM½ izfroknh uacj 2 pk nkok feGdrh’kh laca/k  ukgh vkf.k

rkjh[k 06@10@1986 ps nkok feGdrh lanHkkZrhy rFkkdfFkr

[kjsnh[kr oknhus izfroknh uacj 2 ;kal d:u fnysys ulwu rs

[kksVs vkgs o oknhoj ca/kudkjd ukgh vlk Bjko Ogkok-

bZ½ nkok  feGdrh  lanHkkZarhy rkjh[k  15@04@1991  jksthps

izfroknh uacj 2 ;kauh izfroknh uacj 3 o 4 ;kal d:u fnysys

[kjsnh[kr vkf.k rkjh[k 06@01@2003 jksthps izfroknh uacj 3

o 4 ;kauh izfroknh uacj 1 ;kal d:u fnysys [kjsnh[kr] v’kh

nksugh [kjsnh[krs oknhoj ca/kudkjd ukghr] lnj O;ogkj ufyVh

vkgsr vlk Bjko Ogkok-Þ

(Emphasis added)

e)  It  is  significant  to note  that  although the Appellant  is

served and he has filed reply to Exhibit-5 application, inspite of

several  opportunities,  he  failed  to  file  the  written  statement

and therefore, on 22nd March 2004 order to the effect that suit

to proceed without written statement against  Defendant was

passed and thereafter again ‘No W.S.’ order was passed against

rest of the Defendants on 17th June, 2008.

f) The Respondent  No.1 filed affidavit  of  evidence on 20th

November 2009 and inter alia stated on oath as follows:-
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ß5v½ lnj nkO;kar izfroknhus  fu’kk.kh 5 dMhy Eg.k.;ke/;s

nkok feGdr ehp rkjh[k 06@10@1986 jksthP;k [kjsnh[krkus

izdk’k xksfiukFk ikVhy ;kal fodY;kps EgVys vkgs- lnj dFku

eyk ekU; o dcwu ukgh- eh nkok feGdrhe/khy dks.krkgh Hkkx

dsOgkgh  izdk’k  xksihukFk  ikVhy  ;kal  vFkok  R;kapsrQsZ  vU;

dks.kklgh  fodysyk  ukgh  vFkok  dks.kR;kgh  i/nrhus  gLrkarfjr

dsysyk  ukgh- R;keqGs  izdk’k  xksfiukFk  ikVhy  ;kapk  nkok

feGdrh’kh  dkgh,d  laca/k  ukgh-  rlsp  izdk’k  xksfiukFk

ikVhy  ;kaps  nkok  feGdrhcíy  Vk;Vyp  ulyseqGs  nkok

feGdrhcíy izfroknh  uacj  1  ;kal  dkgh,d Vk;Vy]  gDd

fgrlaca/k izkIr >kysys ukghr o izfroknh uacj 1] 3 o 4 e/khy

O;ogkjgh ek>soj rks csdk;ns’khj o ufyVh vlyseqGs ca/kudkjd

ukgh- izfroknh dzekad 1 us ;k vfrdzfer Hkkxkoj cka/kdke d:u

xkGk cka/kyk vkgs- R;kal xzkeiapk;r psa<js ;kauh ekyeRrk dz-

1239 vlk fnyk vkgs-Þ

(Emphasis added)

g) It is significant to note that the Appellant even failed to

cross-examine  the  Plaintiff  and  the  same  is  specifically

recorded in order dated 7th December, 2009. It reads as under:-

O

^^izfroknh o R;kaps ofdy iqdkjrk xSjgtj
 eqnrhpk vtZ ns[khy ukgh] lcc myVrikl 
 ukgh vlk vkns’k dj.;kr ;srks-**

vfyckx           ¼:- fn- txrki½
fnukad %&7 fMlaascj 2009      2 js lg fn- U;k- d- Lrj]

       vfyckx

h) It is further significant to note that on 19th March 2010,
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the Appellant filed application bearing Exhibit-63 and Exhibit-

65  for  recalling  order  of  “No  W.S.”  and  “No  Cross”.  It  is

significant  to note that,  the said   “No W.S.”  order dated 22nd

March, 2004 and “No Cross” order dated 7th December, 2009

were challenged on 2nd July,  2010 i.e.  after  delay of  about  6

years and 7 months respectively. The said applications bearing

Exhibit-63 and Exhibit-65 were rejected on 2nd July 2010. It

appears that, the said orders were not challenged before higher

Courts  and  in  fact  no  grounds  were  raised  regarding  the

illegality of the same before the First Appellate Court.

i) It  is  further  significant  to  note  that  thereafter,

Respondent No.1 filed additional affidavit of evidence dated 10th

August 2010. The said additional affidavit reads as under:- 

ßljrikl&iqjo.kh ‘kiFki=

nsok’kiFk [kjs lkaxrks( eh- Jh- fot; dkf’kukFk fxjh] o; 49]

eq-  ukxMksxjh  psa<js  lR;izfrKsoj vWfQMsfOgV djrks  dh  eh ;k

nkO;kps  dkeh  nkok  feGdrhiSdh  fnMxqaBs  HkkxkcíP;k  rk-

6@10@1986 jksthP;k rFkkdfFkr [kjsnh[krkph lgh f’kDD;kph

uDdy gtj dsyh vkgs- lnj [kjsnh[kr eh d:u fnysys ukgh]

iz-  oknh  3 rs  4 oj njE;kuph  rk-  15@4@1991 jksthP;k

vkf.k iz- oknh 3 o 4 vkf.k dz-1 njE;kuP;k rk- 6@1@03

jksthP;k  [kjsnh[krkph  lfgf’kDD;kph  uDdy  nk[ky  dsyh

vkgs- ;s.ksizek.ks iqjo.kh ‘kiFk i= vkgs-
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rk- 10-8-10

**(Emphasis added)

“O”

Additional  evidence  of  P.W.  1  is  read  &

recorded before  court  on solemn affirmation

witness  states  its  contents  are  true  &

correct.”

s/d. 10.08.2010”

j) The  Appellant  failed  to  Cross-examine  the  Respondent-

Plaintiff  and  therefore,  the  contentions  raised  in  Evidence

Affidavit  and  Additional  Evidence  Affidavit  have  remained

uncontroverted.

11. By  Judgment  and  Decree  dated  2nd September  2010

passed by learned Joint Civil Judge, Junior Division, Alibag, the

said Regular Civil Suit No.120 of 2003 was decreed. By the said

decree, it has been declared that Respondent No.1 i.e. Plaintiff

is the owner of the suit property. The Appellant was directed to

remove the encroachment, demolition of the same and it was

further  directed  to  handover  possession  of  the  same  to  the

Respondent No. 1-Plaintiff.  It has been further declared that,

the Defendant No. 2 has no concern with the suit property and

the sale deed dated 6th October, 1986 was not executed by the
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Plaintiff in favour of the Defendant No. 2 and the subsequent

sale  deeds dated 15th April,  1991 and 6th January,  2003 are

nullity and not binding on the Plaintiff.

12. The  appellant  i.e.  Defendant  No.1  challenged  the  said

Judgment and Decree of the Trial Court by filing Civil Appeal

No.168 of 2010 and the said appeal was dismissed with costs by

the Judgment and Decree dated 9th August 2016 passed by the

learned District Judge-2, Raigad-Alibaug. 

13. The present Second Appeal takes exception to Judgment

and Decree of the Trial Court as well as Judgment and Decree of

the First Appellate Court.

14. In  the  above  background,  it  is  necessary  to  consider

various substantial questions of law raised by the Appellant.

15. The first substantial question is regarding limitation. The

relief sought in the amended plaint in prayer clause (d) is that

Plaintiff has not executed Sale Deed dated 6th October, 1986 in

favour of Defendant No.2 and the said Sale Deed is false and not

binding on the Plaintiff. The prayer clause (e) is regarding the

declaration  that  further  Sale  Deed  dated  15th April  1991

executed by Defendant No.2 in favour of Defendant Nos. 3 and 4
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and Sale Deed dated 6th January 2003 executed by Defendant

Nos. 3 and 4 in favour of Defendant No.1 are not binding on the

Plaintiff  and the said  transactions are nullity.  It  has already

come on record that the original plaint was only filed against

Appellant  and  in  the  reply  to  Exhibit-5  application,  the

Appellant  disclosed  about  all  the  above  transactions  and

thereafter, plaint was amended. 

16. It  is  the  contention  of  Mr.  Thorat,  learned  counsel

appearing for the Appellant that, Article 58 of the Limitation

Act, 1963 will apply and therefore, limitation is of three years

when the right to sue first accrued. It is the submission that the

Sale Deed executed by Respondent No.1 in favour of Appellant

is  registered  Sale  Deed  and  therefore,  there  is  presumption

regarding  its  genuineness.  It  is  his  submission  that  the

limitation will  start  from the date of  registration of  the  said

Sale Deed i.e.  from 6th October 1986 and therefore,  suit  filed

either  on  13th October  2003  or  on  the  date  of  amendment

application  dated  30th October  2006  is  barred  by  limitation.

However,  it  is  significant  to  note  that  it  is  the  case  of  the

Plaintiff  that he has not executed any document in favour of
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Defendant No.2 which includes said Sale Deed dated 6th October,

1986 and that he has not sold suit property or any portion of

the suit property to said Prakash Gopinath Patil i.e. Defendant

No.2 or to anybody else and therefore, said Prakash Gopinath

Patil has no title to execute further Sale Deeds and further Sale

Deeds are not binding on the Respondent No.1 and they are

nullity. Article 56 applies to suit to declare the forgery of an

instrument issued or registered. For such type of suit period of

limitation is three years and time from which period begins to

run is the time when the issue or registration becomes known

to the Plaintiff. 

17. Factual position on record clearly shows that, Respondent

No.1  i.e.  Plaintiff  for  the  first  time  came  to  know  about  the

forgery or registration on 3rd December 2003 when the reply to

Exhibit-5 application was filed and amendment application was

filed on  30th October  2006.  Therefore,  it  is  clear  that  within

three  years  the  Plaintiff  has  filed  application  seeking  above

mentioned amendment. Therefore there is  no substance with

respect to the substantial question concerning limitation.

18. As  regards  submission  of  Mr.  Thorat,  learned  counsel
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appearing for the Appellant that, no details of forgery are given,

it is significant to note that Plaintiff  has specifically come up

with the case that he has not executed any Sale Deed in favour

of said Prakash Gopinath Patil. Therefore, no further details of

forgery are required to be given as, he has specifically stated

that he has not sold the property.  It  is  further significant to

note  that  the  Plaintiff  in  his  evidence  affidavit  dated  20th

November 2009 laid evidence to the effect that suit property or

no part of the suit property has been sold by him to Prakash

Gopinath  Patil  or  any  other  person.  Thereafter,  by  filing

additional  evidence  affidavit  dated  10th August  2010,  he  has

inter alia produced certified copy of the said Sale Deed dated 6th

October  1986  and  stated  that  he  had  not  executed  the  said

registered Sale Deed. It is significant to note that the Plaintiff

was not cross-examined by the Appellant when the affidavit of

evidence was earlier filed on 20th November, 2009 as well  as

when additional  affidavit  of  evidence dated 10th August 2010

was  filed.  As  far  as  evidence  affidavit  dated  20th November

2009  is  concerned,   on  7th December  2009,  the  Court  has

recorded  that  Defendant  and  his  Advocate  were  absent  for
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conducting cross-examination and therefore, “No Cross” order

was passed. It is further significant to note that the additional

affidavit of evidence was filed on 10th August 2010 and before

that, above referred Exhibit-63 and 65 applications were filed

on behalf of Appellant i.e. Defendant No. 1 seeking setting aside

“No  W.S.”  order  and  “No  Cross”  order  and  the  same  were

rejected by order dated 2nd July 2010. Therefore, it is clear that

the  Advocate  of  the  Defendant  No.  1  has  appeared  in  those

Exhibit-63 and 65 applications.  Those applications were filed

on 19th March 2010 and ultimately rejected on 2nd July 2010.

Thereafter, also on 16th August 2012, Defendant No.1 and his

Advocate were absent to cross-examine the Plaintiff as far as

additional affidavit of evidence is concerned. Thus, there is no

substance in the said substantial questions of law raised by Mr.

Thorat.

19. As  far  as  contention  that  although  ex-parte  decree  is

passed,  burden  is  on  the  Plaintiff  to  prove  his  case,  there

cannot be any dispute about the said proposition. However, this

is  a  case where in  the plaint,  Plaintiff  after  coming to  know

about the said transactions in favour of said Prakash Gopinath
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Patil and others amended the plaint and raised the contention

that he has not executed the said Sale Deed dated 6th October,

1986. He filed the evidence affidavit raising the said contention

and  after  receipt  of  certified  copy  of  the  said  Sale  Deed,

produced the same by filing Supplementary Evidence Affidavit

and specifically  contented that  he  has  not  executed  the  said

Sale  Deed.  Therefore,  this  is  a  case  where  the  Plaintiff  has

discharged his  burden and therefore,  the decisions on which

Mr.  Thorat,  learned counsel  appearing  for  the  Appellant  has

relied,  has  no  application  to  the  facts  of  this  case.  It  is

significant  to  note  that,  the  Appellant-Defendant  No.  1  has

failed  to  file  written  statement  and  also  cross-examine  the

Plaintiff.  Both  the  Courts  have  concurrently  held  that  the

Plaintiff  is  the  owner  of  the  suit  property  and  he  has  not

executed said Sale Deed dated 6th October, 1986. Mr. Thorat has

failed  to  point  out  that  the  said  finding  is  contrary  to  the

evidence on record. Therefore, there is no substance in the said

substantial question of law.

20. As far as the contention that Sale Deeds are registered

Sale  Deeds  and  therefore,  carries  presumption  about  its
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genuineness,  there  cannot  be  any  two  opinions  about  said

proposition. However, in this case, the Plaintiff has adequately

discharged  his  burden.  Although  several  opportunities  were

given to the Defendant No.1 at various stages, he has failed to

avail the same and failed to file the written statement and failed

to cross-examine the Plaintiff. This clearly shows that in fact,

adverse inference is  required to  be drawn against  Defendant

No.1. This is a case where Plaintiff has come up with the specific

case that, he has never executed any Sale Deed in favour of said

Prakash  Gopinath  Patil  and  therefore,  the  fact  that  the

Defendant No.1 i.e. Appellant and other Defendants failed to file

written  statement  and  has  avoided  to  cross-examine  the

Plaintiff  is  very  significant.  Therefore,  this  is  a  case  where

adverse inference is required to be drawn against Defendant.

Therefore there is no substance in the said substantial question.

21. The substantial  question raised by Mr.  Thorat that,  the

Plaintiff  is  not  entitled  to  the  relief  as  he  has  not  sought

cancellation of document as per section 31 of the Specific Relief

Act, it is significant to note the amended prayer clauses in the

plaint. The said amended prayer clauses (d) and (e) reads as
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under :

“(d) The amended prayer clauses (d) and (e) read

as under:- 

ßM½ izfroknh uacj 2 pk nkok feGdrh’kh  laca/k  ukgh vkf.k rkjh[k

06@10@1986 ps nkok feGdrh lanHkkZrhy rFkkdfFkr [kjsnh[kr oknhus

izfroknh  uacj  2 ;kal  d:u fnysys  ulwu  rs  [kksVs  vkgs  o  oknhoj

ca/kudkjd ukgh vlk Bjko Ogkok-

bZ½ nkok  feGdrh lanHkkZarhy rkjh[k  15@04@1991 jksthps  izfroknh

uacj 2 ;kauh izfroknh uacj 3 o 4 ;kal d:u fnysys [kjsnh[kr vkf.k

rkjh[k 06@01@2003 jksthps izfroknh uacj 3 o 4 ;kauh izfroknh

uacj 1 ;kal d:u fnysys  [kjsnh[kr]  v’kh  nksugh  [kjsnh[krs  oknhoj

ca/kudkjd ukghr] lnj O;ogkj ufyVh vkgsr vlk Bjko Ogkok-Þ

(e) It  is  significant  to  note  that  although  the

Appellant is served and he has filed reply to Exhibit-

5  application,  inspite  of  several  opportunities,  he

failed to file the written statement and therefore, on

22nd March  2004  order  to  the  effect  that  suit  to

proceed  without  written  statement  against

Defendant was passed and thereafter again ‘No W.S.’

order was passed against rest of the Defendants on

17th June, 2008.”

The above prayer clauses are very clear and therefore, there is

no substance in the said substantial question.

22. The  last  substantial  question  that,  the  First  Appellate

Court should have remanded the case to the Trial Court. It is
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significant  to  note  that  although  several  opportunities  were

given to the Defendant No.1 at various stages, he has failed to

avail the same and failed to file the written statement and failed

to cross-examine the Plaintiff. It is further significant to note

that on 19th March 2010, the Appellant filed application bearing

Exhibit-63 and Exhibit-65 for recalling order of “No W.S.” and

“No Cross”.  It  is  significant  to  note  that,  the  said   “No W.S.”

order dated 22nd March, 2004 and “No Cross” order dated 7th

December,  2009 were  challenged on  2nd July,  2010 i.e.  after

delay  of  about  6  years  and  7  months  respectively.  The  said

applications bearing Exhibit-63 and Exhibit-65 were rejected

on  2nd July  2010.  It  appears  that,  the  said  orders  were  not

challenged before higher Courts and in fact no grounds were

raised  regarding  the  illegality  of  the  same  before  the  First

Appellate  Court.  Thus  there  is  no  substance  in  the  said

substantial question of law regarding remand.

23. Therefore, there is no substance in any of the substantial

questions of law raised by the Appellant. There is no substance

in the the Second Appeal and the same is dismissed with cost. 

24. In  view of  the  dismissal  of  the  Second Appeal,  nothing
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survives in the Civil Application and the same is also dismissed.

25. At this stage, Mr. Thorat, learned counsel appearing for

the Appellant states that there is stay to the implementation of

decree, which is in operation since 18th October 2016 and the

same be continued for  a reasonable period. Mr. Pitre, learned

counsel  appearing  for  Respondent  No.1  strongly  oppose  the

said request. 

26. However,  as  the  stay is  in  operation since  18th October

2016, the same is extended up to 31st August, 2023.

                                                                           [MADHAV J. JAMDAR, J.]
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