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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO. 10100 OF 2023
Prajakta Prabhakar Kadu
Up-Sarpanch of Gram-Panchayat Shedsai ...Petitioner
Versus
The State of Maharashtra & Ors. ...Respondents

Ms. Sonali Jadhav a/w. Mr. Kamlesh Ghumre and Mr. Sanket Patil, for the
Petitioner.

Mr. A. P Vanarase, AGP for the State/Respondent Nos. 1 to 3.
Mr. Aseem Naphade a/w. Mr. Abhishek Karnik i/b. Mr. Prashant Raul, for

Respondent No.4.
CORAM : MADHAV J. JAMDAR, J.

DATED : 7% NOVEMBER 2023
JUDGMENT :

1. Heard Ms. Sonali Jadhav, learned counsel appearing for the
Petitioner, Mr. A. P Vanarase, learned AGP appearing for the
State/Respondent Nos. 1 to 3 and Mr. Naphade, learned counsel
appearing for Respondent No.4-Sarpanch.

2. By way of the present Writ Petition filed under Article 227 of
the Constitution of India the Petitioner is challenging the legality and
validity of the order dated 31st July 2023 passed by the Collector,
Raigad-Alibag in Gram Panchayat Dispute Application No.12 of 2023.

The said Dispute Application has been filed under Section 35(3) of
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the Maharashtra Village Panchayats Act, 1959 (“said Act”)
challenging the legality and validity of the motion of no confidence
dated 5th June 2023 moved against the Respondent No.4-Sarpanch.
By the impugned order dated 31st July 2023, the Collector-Raigad
has allowed the Dispute Application on the ground that the said
motion of no confidence carried on 5th June 2023 against
Respondent No.4-Sarpanch is illegal. The only reason given by the
Collector to arrive at said conclusion is that the meeting in which the
said motion of no confidence was carried, had not been conducted in
accordance with Rules 17 to 26 of the Bombay Village Panchayats

(Meetings) Rules, 1959 (“said Rules”).

3. Learned counsel appearing for the Petitioner has relied on a
Full Bench decision of this Court in Tatyasaheb Ramchandra Kale v.
Navnath Tukaram Kakde' to contend that the said Rules are not
mandatory. It is her submission that six out of total seven members of
the Gram Panchayat have voted against the Respondent No.4-
Sarpanch and therefore, it is in compliance with the requirements

under Section 35 of the said Act. She pointed out the minutes of the

1 2014 SCC OnLine Bom 1483 : (2014) 6 Mah LJ 804 (FB)
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said meeting dated 5th June 2023 annexed to the Writ Petition at
pages 34-39. She submitted that the motion of no confidence is
passed in accordance with Section 35 of the said Act and therefore,
the order dated 31st July 2023 passed by the Collector deserves to be
quashed and set aside.

4. On the other hand, Mr. Naphade, learned counsel appearing for
Respondent No.4-Sarpanch pointed out Sub Sections 1 and 2 of
Section 35 of the said Act and Rules 17 to 26 of the said Rules. He
submitted that what is contemplated is a thorough discussion and an
informed decision by the members of the Gram Panchayat. He also
contended that the said Rules are mandatory and therefore,
supported the order passed by the Collector. He submitted that what
is contemplated under the scheme of Section 35 of the said Act is that
members should make an informed decision and therefore, an
opportunity is required to be given to the Respondent No.4-Sarpanch
to submit her reply in the meeting. He relied on paragraph No.4 (vi)
and (vii) as set out in the petition to contend that there was no
thorough discussion whatsoever and the discussion was limited only
with respect to the manner in which voting should be conducted viz.

whether it should be an open or a secret voting. To substantiate his
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contention, he relied on the decision of a learned Single Judge of this
Court in Manoj Ghanshyamdas Banode v. Presiding Officer/Tahsildar,
Dhamangaon’

5. Before considering the rival submissions, it is necessary to set
out certain factual aspects. On 15th January 2021, the Petitioner,
Respondent No.4-Sarpanch and other five members were elected as
members of Group Gram Panchayat Shedsai, Roha, Raigad and on
10th February 2023, Respondent No.4 was elected as its Sarpanch.
On 31st May 2023, six out of seven elected members submitted the
notice of motion of no confidence against Respondent No.4-Sarpanch
to the Respondent No.3-Tahsildar. On 31st May 2023, Tahsildar
convened a special meeting to be held on 5th June 2023 by issuing
notices to all seven elected members. Notice issued to Respondent
No.4 has been accepted by her mother-in-law on 1st June 2023. The
said meeting was held on 5th June 2023 and in a secret vote, a
motion of no confidence was passed against the Respondent No.4-
Sarpanch. Six out of seven elected members voted in favour of the
motion of no confidence. Accordingly, the motion of no confidence

has been carried by an overwhelming majority in said meeting dated

2 2019 SCC OnLine Bom 85 : (2019) 2 Bom CR 249
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5th June 2023.

6. The Respondent No.4-Sarpanch challenged the said motion of
no confidence before the Collector, Raigad at Alibag by filing Dispute
Application No.12 of 2023 under Sub Section 3 of Section 35 of the
said Act. By the impugned order dated 31st July 2023, Respondent
No.2-Collector has held that the meeting in which the said motion of
no confidence has been passed, has not been conducted in
accordance with law and therefore, set aside the said motion of no
confidence.

7. The first submission which Mr. Naphade, learned counsel
appearing for Respondent No.4-Sarpanch has made is that no
discussion whatsoever has been held in the said meeting dated 5th
June 2023 and that no opportunity whatsoever has been given to the
Respondent No.4-Sarpanch to speak and make her case in her
defence. Therefore, he contends that the decision made by the
members to vote against Respondent No.4-Sarpanch does not qualify
as an informed decision. To substantiate the said contention, he has
relied on certain averments in the Writ Petition. Before considering
the said submission, it is required to be noted that the Collector has

not passed the impugned order on the said ground.
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The Petitioner has annexed the minutes of the said meeting at

Exhibit-B to the Writ Petition. The Tahsildar has recorded the minutes

in a detailed manner. As far as the discussion is concerned, the

Tahsildar has stated the following in the minutes:-

“Sifavarg 3T AAHT THE PeAHATT NAGT THT POST
FRU G AT FET JGIST d FEl FOGIT GHa Fo.
e axas im frar RAsr &g I+t sifavarg  3ar=r
TAHIAE STRT A TgT H1 URGTIF FRUR Pl 38 g
JTSTeRIT THTHR g 11 F&ER 9T & F0F7q Frat 3790 faFdt
Pt

TITaT 3URT Targdr=al Te&IIHT gTdal &Hed Tdald HI0IETEd
grea #o Eed [@3eI9iT QX9 @41 2991 #g Fi qaeT @
I T guarEraa faAdt FSt. a9 gimdt S T

arR I+t 3fITEfld 3rgearge Taeig faevarEt faadt dot.

gret TSIl A 9T YW TaerT HUErETEd (v uard 3T

(Emphasis added)

English translation of the same is as follows:-

“The grounds mentioned in the Notice in respect of No-
confidence Motion as mentioned in the said notice have
been read out to all the members and instructions have
been given to have a discussion thereon. The sitting

Sarpanch Smt. Priya Dinesh Kadu stated : “I am not
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agreeable to the allegations mentioned in the Notice in
respect of No-confidence Motion. I have managed the
affairs transparently”. Moreover, Prajakta Prabhakar
Kadu requested that the business of the meeting may be
commenced on the point of the said proposal.

Thereafter, instructions have been given to the members
of the Panchayat who were present in the meeting, to
give votes by raising their hands. Thereupon, the sitting
Sarpanch Priya Dinesh Kadu requested to conduct the
voting by secret vote method. Similarly, Smt. Jami Kisan
Pawar requested that as she was illiterate, assistant may
be provided to her. Taking both the said applications into
consideration, decision was taken to conduct voting by
secret vote method.”

(Emphasis added)

Thus, it is clear that the notice of motion of no confidence

relevant part of said notice reads as under:-

“TIsTd a1, AeT FHITIA AT TRIT T, FHG [GAT 9T ar gaarE

FRYR FAq g7 THITFIT  JgT  [Fvarard T Far

TT=TIA=ET FRIR FAT 3TGT TRJET FAT STTATT.”

English translation of the same is as follows:-

Sonali

served to the Tahsildar by six out of seven members has been read in
the said meeting. The said notice inter alia contains the following

reasons for no confidence against Respondent No.4-Sarpanch. The
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“Sau. Kadu Priya Dinesh, the Sarpanch of the
Grampanchayat of Shedsai village, Taluka Roha is
managing the affairs arbitrarily and that she carries out
the affairs of the Grampanchayat without taking the
Grampanchayat members into confidence and she

behaves arrogantly.”

10. The minutes as reproduced herein above clearly show that the
Tahsildar has asked all the members to discuss the above motion of
no confidence. The said motion of no confidence has been read out
in the meeting dated 5th June 2023. The Respondent No.4-Sarpanch
has denied the accusations against her and has stated that she has
worked in a transparent manner. Thus, it is clear that a discussion has
been held in the meeting dated 5th June 2023. The duration and
thoroughness of said discussion will not be relevant and it is not
proper for the Court exercising jurisdiction under Article 227 of the
Constitution of India to go into said aspects. However, this is not a
case where no discussion whatsoever has been held or no opportunity
whatsoever to speak has been given to the Respondent No.4-
Sarpanch. The notice of motion of no confidence mentions the

reasons for no confidence. The said notice has been read out in the
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said meeting. The Respondent No.4-Sarpanch has expressed her
views. Therefore, it cannot be said that no discussion whatsoever has
taken place and that members have not made an informed decision.
11. Mr. Naphade, learned counsel very heavily relied on Manoj
Ghanshyamdas Banode (supra) and more particularly, on paragraph
12 therein which reads as under:-

“12. The first contention raised on behalf of the
petitioner concerns lack of opportunity to him to speak
on the no confidence motion and to give his views and
explanation as regards the charges levelled against him
in the no confidence motion. There cannot be any doubt
about the fact that it is a valuable right of a person like
the petitioner who is sought to be removed by a motion
of no confidence, to give opportunity to him to address
all members of the body, the Gram Panchayat in the
present case, before voting on the motion is undertaken.
It is quite possible that after a person like the petitioner
is given an opportunity to present his views or
explanation, the voting in the Gram Panchayat would be
in a such manner that mandatorily required majority of
2/3" of members would not be achieved for passing the
motion of no confidence to throw out an elected person
like the petitioner out of office. This has been

emphasised by this Court in its judgments in Shri Ashok
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Krishakant Mehta v. State of Maharashtra and Vijay
Ramchandra Katkar v. Group Gram Panchayat, Pali, Mr.
Nivrutti Kashinath Bansode V. Gramsevak,
Grampanchayat, Nazara and Ashok Vitthal Gabhane v.

The Additional Commissioner, Amravati (supra).”

12. There cannot be any two opinions about the above legal
position. However, it is significant to note the factual position in
Manoj Ghanshyamdas Banode (supra), discussed in paragraph 16
therein, which reads as under:-

“16. Applying the aforesaid position of law to the facts of
the present case, it would be necessary to consider the
minutes of the meeting dated 05.12.2016 written by the
respondent no.1 Tahsildar/Presiding Officer. A perusal of
the said minutes of the meeting dated 05.12.2016 show
that the respondent no.1 has recorded the charges
levelled against the petitioner in the notice for motion of
no confidence. Thereafter, presence of 17 members of
the Gram Panchayat is noted. Thereafter, it is held that
the voting would be conducted by show of hands and
after that the respondent no.1 has stated the words
"discussion was held on no confidence motion". It is then
recorded that 12 members voted in favour of the no

confidence motion by raising their hands and 5
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members, including the petitioner, voted against the no
confidence motion. Thus, other than the aforesaid words
L.e. "discussion was held on no confidence motion", it is
not recorded at all as to in what manner the petitioner
was given an opportunity to make his statement to put
forth his views/explanation in respect of the allegations
and charges levelled against him in the notice for motion
of no confidence before the House and the members of
the Gram Panchayat. There is nothing in the said
minutes of the meeting to show that the petitioner was
heard by the members of the Gram Panchayat before
voting was conducted on the motion of no confidence.
This clearly violates the mandate of the law as laid down
in the above quoted judgments of this Court.”

(Emphasis added)

13. Thus, the factual position in Manoj Ghanshyamdas Banode
(supra) is totally different from the present case. The present case is
not a case where no discussion whatsoever has been held or no
opportunity whatsoever to speak in the meeting has been given to the
Respondent No.4-Sarpanch. The motion of no confidence mentions
the reasons for no confidence. The said notice has been read out in
the meeting. The Respondent No.4-Sarpanch has expressed her views

in the said meeting. Therefore, it cannot be said that no discussion
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whatsoever has taken place and that members have not made an
informed decision.

14, The only reason given by the Collector to arrive at said
conclusion is that the meeting in which the said motion of no
confidence was carried, has not been conducted in accordance with
Rules 17 to 26 of the said Rules. The relevant discussion in the order
of the Collector is to be found on page 33 of the Writ Petition, which

reads as under:-

“gar .3 — O 3= =Gy gt (ST qHES FIEF e
IT FETIAT TS, R0¢0(¥) & TH. R. Wol) T faoedr
FrEEfAER AT EiaEd AT 34] FHe 9T 2o d
R§ IPUR FEard TETEN- T4 AISST Tfest. &Ha¥ §9—ard o
JEarEarg 3gHIeT RS wifest § &1 F&arara] T9f st uiest
ST AR AAQ FBTIST TIfeSt. SArEfaEs SIfGvararar I&ia
TGS FIST 38 ATST 19 7q HISTArEt F w9 #varst q4t
RSt gifest a¥e 8797 SIS T&ITT TSR §I¥cs. 37797 Ta3=T
LA AR ElE 37T Ui TriT F 3iTE.

fIar e &g gr=r  fGEe @isvard STeedr  SEvardr
STATRT STIUTMH R, o4/0§/30R3 USH VAT ST THAR
AEUTT IS THATS TH@T G UG 3FAlGT RS Tgeqr=
sfagaraET RYT I7 . YS T SIFvarT 3qar=ar a9
THTIIT AT [, ¢R4] FEHiS [AIT g @ 3§ IR

FraTEt TS THTS FIHS A RgT AT 3R
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(Emphasis added)

English translation of the same reads as under:-

“Point No.3 :-As per the Judgment declared in
Vijay Ramchandra Katkar Versus Group Grampanchayat,
Pali, 2010(4) All M.R. 707) filed before the Hon’ble High
Court, a decision has been given that any one member
should place the proposal first as per Rule 17 to 26 of the
Rules, 1959 in respect of the Grampanchayat meetings
and the another member should second the said proposal
and thereafter, discussion should be held on the said
proposal and thereafter, voting should be conducted.
Opportunity should be given to the person against whom
the No-confidence motion has been placed, to putforth
his/her say and to hold discussion thereon and only
thereafter, such No-confidence motion will be passed or
else the said proposal will be rejected.

In the present matter, the above-mentioned
judgment can be discussed. From the minutes of the
Meeting, it is seen that no member had placed any
proposal against the Sarpanch Smt. Priya Dinesh Kadu
during the course of the meeting dated 05.06.2023 held
in connection with the No-confidence motion placed
against the Sarpanch Smt. Priya Dinesh Kadu and that
nobody had seconded the said proposal. Therefore,

prima-facie, it is seen that no steps as per Rule 17 to 26
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of the Rules, 1959 in respect of the Grampanchayat
meetings has been taken in connection with the said No-
confidence motion.”

(Emphasis added)

15. As far as the above reasons given by the Collector that the
meeting in which the motion of no confidence was passed, was not
conducted in accordance with Rules 17 to 26 of the said Rules, it is to
be noted that the Full Bench of this Court in Tatyasaheb Ramchandra
Kale (supra) has held that the requirement of Rule 17 in the matter of
proposing and seconding the motion cannot impinge upon the
validity of the motion of no confidence which has otherwise been
passed by fulfilling the requirements of section 35(3) of the said Act.
The relevant conclusion of the Full Bench is in paragraph 21 therein
which reads as under:-

“21. Finally to put the matter in perspective, the
requirement of Rule 17 in the matter of proposing and
seconding the motion cannot impinge upon the validity
of the motion of no confidence which has otherwise
been passed by fulfilling the requirement of section
35(3) of the Bombay Village Panchayats Act, 1958. The
infraction that has occurred on account of the motion
not being formally proposed and seconded cannot
invalidate the motion if the same has been passed by
fulfilling the requirements of section 35(3) of the
Bombay Village Panchayats Act, as the said infraction
does not affect the merits of the case. Hence we hold
that Rule 17 is directory, and the test laid down in
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section 44(3) of the Bombay Village Panchayats Act
namely whether the defect affects the merits of the case,
would have to be applied, if a challenge is raised to such
a motion. We accordingly answer the reference and
remit the matter back to the Division Bench for the
above Letters Patent Appeal being decided on merits.”
(Emphasis added)

16. The said Full Bench decision in Tatyasaheb Ramchandra Kale
(supra) makes reference to Sub Section 3 of Section 44 of the said
Act, which reads as under:-

44, Vacancy not to affect proceedings of Panchayat.-

...
2)...
(3) No act or proceedings of a Panchayat shall be
deemed to be invalid on account of any defect or
irregularity in any such act or proceeding not affecting
the merits of the case or on account of any irregularity
in the service of notice upon any member or for mere
informality.

(Emphasis added)

The said Full Bench discusses Sub Section 3 of Section 44 in
paragraph 19, which reads as under:-

“19. The applicability of section 44(3) of the Bombay
Village Panchayats Act was sought to be questioned on
behalf of the Appellant and the State on the ground that

the said provision applies only when the proceedings of
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the Panchayat are conducted when there is a vacancy in
the Panchayat and would therefore not apply to a
meeting held for passing of a motion of no confidence.
In support of the said contention reliance was sought to
be placed on the heading of the said section which is to
the following effect; “Vacancy not to affect proceedings
of Panchayat”.

Insofar as headings being used as a tool for
interpretation of a provision is concerned. It is well
settled that they cannot control the plain words of the
provision, they also cannot be referred to for the purpose
of construing the provision when the words used in the
provision are clear and unambiguous nor can they be
used for cutting down the plain meaning of the words in
the provision when only in the case of ambiguity or
doubt the heading or subheading may be referred to as
an aid in construing the provision. (See Frick India Ltd.
v. Union of India, AIR 1990 SC 689).

Insofar as sub-section (3) of section 44 of the Bombay
Village Panchayats Act is concerned, the said sub-section
(3) can be said to be an exception to subsections (1) and
(2) of section 44 of the Bombay Village Panchayats Act.
The Ianguage of sub-section (3) makes it very clear that
it applies to all acts or proceedings of the Panchayat, and
is not restricted to the meeting of the Panchayat held

when there is a vacancy. Since the words are very clear

Sonali

16/21



10-wp-10100-2023+(1).doc

and ambiguous, it is not necessary to take recourse to
the heading for interpretation of the said provision. The
said provision would therefore apply to a meeting held
for passing of a motion of no confidence. Resultantly; the
test whether the defect or irregularity affects the merits
of the case would come into play:

It is further required to be noted that the provision akin
to section 44(3) of the Bombay Village Panchayats Act
has been recognized as a feature of modem legislations.
The said provision is inserted to put beyond challenge
the defect of constitution of the statutory body and
defects of procedure which have not led to any
substantial prejudice. The Apex Court has nick-named
the said provision as the “Ganga” clause thereby
meaning it to be a clause cleansing the proceedings of
any defects. An identical clause/section had come up for
consideration before the Apex Court in B.K. Srinivasan
etc. v. State of Karnataka, AIR 1987 SC 1059 and
thereafter in Akhil Bharat Goseva Sangh v. State of A.P,
(2006) 4 SCC 162. In B.K. Srinivasan's case the Apex
Court was concerned with section 76-J of the Mysore
Town and Country Planning Act, 1961. The said section
76-J read thus:—

“76-J.Validation of acts and proceedings. — No
act done or proceeding taken under this Act shall

be questioned on the ground merely of,

Sonali
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(a) the existence of any vacancy in, or any defect
in the constitution of the Board or any Planning

Authority;
(b) any person having ceased to be a member;

(c) any person associated with the Board or any
planning authority under section 4F having voted

In contravention of the said section; or

(d) the failure to serve a notice on any person,
where no substantial injustice has resulted from

such failure; or

(e) any omission, defect or irregularity not

affecting the merits of the case.”

In the said case section 13(4) and Rule 33 required
publication of Outline Development Plan as approved by
the Government in the Official Gazette. What was
published in the Gazette was a notice with Outline
Development Plan as approved by the Government was
available for the inspection at the office of the Planning
Authority during office hours. The Apex Court held that
on a proper construction of section 13(4) the publication
complied with its provisions and that even if there was
any defect it was cured by section 76-J. The said section
44(3) therefore cleanses the proceedings of any defect if
the same do not affect the merits of the case.

Hence though we have come to a conclusion that Rule

Sonali
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17 of the Meeting Rules is directory however on the
touchstone of section 44(3) of the Bombay Village
Panchayats Act and having regard to the fact that the
resolution has been passed by a %4rd majority; any defect
in the procedure relating to passing of the said
resolution can be said to be cured, and therefore, on the
application of section 44(3) of the Bombay Village
Panchayats Act, the resolution cannot be said to be
vitiated on account of any infirmity in the proceedings.”
(Emphasis added)

17. Thus, it is clear that the requirement of Rule 17 in the matter
of proposing and seconding the motion cannot impinge upon the
validity of the motion of no confidence which has otherwise been
passed by fulfilling the requirement of Section 35(3) of the said Act
as the said infraction does not affect the merits of the case.

18. It is to be noted that the Collector has held that notice of
motion of no confidence is given by 2/3™ of the total number of
members who are for the time being entitled to sit and vote at any
meeting of the Panchayat as required under Section 35(1) of the said
Act and the same has been passed by 3/4™ of the total number of

members who are for the time being entitled to sit and vote at any
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meeting of the Panchayat as required under Section 35(3) of the said
Act. Thus, it is clear that no confidence motion carried in said
meeting dated 5th June 2023 fulfilled the requirement of Section
35(3) of the said Act. Thus, the Collector has erred in concluding that
the meeting in which the motion of no confidence was passed is not
legal as the same was not conducted in accordance with Rules 17 to
26 of the said Rules.

19. The Collector has very heavily relied on the decision of learned
Single Judge in Vijay Ramchandra Katkar v. Group Gram Panchayat,
Pali & Ors.’. However, the said decision is not good law in view of the
judgment of Full Bench in Tatyasaheb Ramchandra Kale (supra).

20. In this particular case, the admitted position is that six out of
seven members have given the notice of motion of no confidence to
the Tahsildar as contemplated under Sub Section 1 of Section 35 of
the said Act and as per the demand of Respondent No.4-Sarpanch a
secret voting was held and six out of seven members voted in favour
of said motion of no confidence. Thus, it is clear that an
overwhelming majority of the members and in any case more than

3/4™ of the total number of all members of the Panchayat have voted

3 2010 SCC OnLine Bom 710 : (2010) 4 Mah LJ 497
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in favour of the motion of no confidence. In fact, except Respondent
No.4-Sarpanch, against whom the motion of no confidence has been
moved, all other members of the Panchayat have voted in favour of
the motion of no confidence. Thus, requirement of Section 35(3) of
the said Act is fulfilled.

21. For the above reasons, impugned order dated 31st July 2023
passed by the Collector is not in accordance with the law and is
contrary to the law laid down by the Full Bench of this Court in
Tatyasaheb Ramchandra Kale (supra).

22. Accordingly, impugned order dated 31st July 2023 passed by
the Collector, Raigad-Alibag in Gram Panchayat Dispute Application
No.12 of 2023 is quashed and set aside and said Gram Panchayat
Dispute Application No.12 of 2023 is dismissed.

23. The Writ Petition is allowed in above terms with no order as to

Costs.

[MADHAV J. JAMDAR, J.]
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