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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.6518 OF 2021
WITH
INTERIM APPLICATION (ST) NO.3899 OF 2023
IN
WRIT PETITION NO.6518 OF 2021

M/s. Patil Transport Service ... Petitioner
Vs.
The State of Maharashtra & Ors. ... Respondents

Mr. Girish Godbole a/w. Mr. Akshay Petkar, Aniketh Malu and

Mr. Pranav Shah for the Petitioner

Mr. A. A. Kumbhakoni, Senior Advocate a/w. Mr. P. P. Kakade, GP,
Mr. Akshay Shinde, “B” Panel Counsel with Mr. R. P. Kadam, AGP for
the State

CORAM: BS.V.GANGAPURWALA, ACJ &
SANDEEP V. MARNE, J.

RESERVED ON : FEBRUARY 8, 2023
PRONOUNCED ON : FEBRUARY 16, 2023

ORDER: (PER ACTING CHIEF JUSTICE)

1. The Respondent No.l floated a tender for appointment of
transporters for transporting food-grains and other essentials to Fair
Price Shops (for short the “FPSs”) . The Petitioner is held ineligible

on account of insufficient experience.

:. Mr. Godbole, the learned Counsel for the Petitioner submits that

the Government Resolution dated 15t January 2021 and the request
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of proposal specifies the eligibility criteria for tender / bid process for
appointment of transporters. It is specified that the bidder should
have experience of transportation of 33% of the Government food-
grains transported in the preceding & years. According the learned
Counsel, the information sheet uploaded on the web portal of
Respondent No.1 contains erroneous quantities for the transport of
food-grains in last three years. In the pre-bid meet the Petitioner
indicated that the information sheet published along with the Retail
Fair Price (for short “RFP”) for Nasik District contains wrong and
erroneous numbers i.e. the quantity of the food-grains transported
during the preceding three years. On or about 27d June 2021 the
District Supply Officer provided revised and correct information
sheet for appointment of transporters for transporting food-grains
and other essentials for the FPSs in Nasik District. The Respondent
No.1 uploaded the revised information sheet for Nasik District which
still contained erroneous quantities. The learned Counsel for the
Petitioner submits that in Nasik District, the quantity of
transportation of food-grains in the Stage-I and the Stage-II cannot be
the same. The Respondents erroneously calculated the same as
2,15,171 MT for Stage-I and Stage-II. The learned Counsel submits
that in Nasik Municipal Corporation area there was direct

transportation which is included in Stage-I. The transportation
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volume in Stage-I has to be more than Stage-II. The same principle
will apply in four other Districts viz. Nasik, Solapur, Nagpur and
Aurangabad. Consequently, Clause 11 and 11.1 of the Sheet showing
the details of quantity of food-grains transported so also of Stage-I and
Stage-I1 is incorrect. In the revised list the same was correctly shown
by the DSO Nasik. That was provided on 2nd June 2021. The same
was issued by the DSO pursuant to the directions of the Government.
The experience certificate issued to the Petitioner would categorically
demonstrate that the Petitioner has the necessary experience of
transportation of food-grains of the quantity indicated in Stage-I and

Stage-II.

3. Mr. Godoble, the learned Advocate further submits that the
impugned order holding the Petitioner disqualified, is a non-speaking
one and is sought to be supported by the affidavit, which is not
permissible. Clause 5.1 of the Government Resolution requires the
actual quantum of goods transported to be the basis whereas the
Government has taken a wrong figure of 6,522,032 MT which is not the
actual quantum transported but is the quantum for which contracts
were awarded. Actual figure is 6,20,167.53 MT. The learned Counsel
submits that even if the case of the Respondents is accepted, still the
Petitioner fulfills the criteria in Stage-I for the financial year 2018-

2019 and 2019-2020. Reliance is placed on the judgment of the
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Division Bench of this Court at Aurangabad in the case of Shalimar
Transport and Catering Contractor Vs. Government of Maharashtra
and Ors. in Writ Petition No.9279 of 2021 delivered on 13t October
Q021. The learned Counsel further submits that the impugned order
is absurd and irrational since it was the Petitioner who was alone
awarded the work of transportation for the entire Nasik District for
the financial year 2018-2019 and 2019-2020. The Petitioner could
not have been disqualified. The Government has taken a wrong figure
of Niyatan which means the amount for which the contract was
awarded instead of taking the figure of goods actually transported,
which is correct criteria of 5.1 read with clause 1.1 and 1.2 of the
Government Resolution so also clause 6.1 of the RPF. In fact, for

Nagpur District, the same correct method is applied.

4, Mr. Kumbhakoni, the learned Senior Advocate for the
Respondents supports the order and submits that according to the
District Sheet and the information from the DSO Nasik, the food-
grains transported in the last three years in the Nasik District is
6,52,032 MT and 33% of the said figure comes to &,15,171 MT.
Thereafter RFP document was published on 21st May 2021. The DSO
Nasik, under letter dated 2nd June 2021 submitted the amended
information. Bare perusal of the said information would reveal that

at Sr.No.8 the DSO has mentioned that the total food-grains
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transported in last three years in the Nasik District is 6,97,654 MT.
In column No.11l and 11.1 of the said document, the DSO has
mentioned figure as 1,98,992 MT and 1,81,992 MT being 33% of the
total transportation that has taken place in Nasik District for last
three years in Stage-I and Stage-II transportation. However, if one
calculates 33% of the figure mentioned in column 8 i.e. 6,97,654 MT,
same comes to 2,30,226 MT but the DSO has stated the figures
1,98,992 MT and 1,81,992 MT in columns 11 and 11.1, respectively
which is apparently not correct. As there was a mistake in the said
District Sheet, the Respondents relied upon the District Sheet which
was submitted by the DSO on 4th March 2021 while considering the

technical bids. The Petitioner was rightly disqualified.

5 Certificate of the Petitioner would reveal that the Petitioner has
transported the food-grains in both the stages i.e. Stage-I and Stage-
II. The State Government has framed its policy in the form of
Government Resolution dated 15t January 2021 and the tender is

issued in terms of the said Government policy.

6 We have considered the submissions canvassed by the learned
Counsel for the parties. The only dispute is about the eligibility of the
Petitioner vis-a-vis transport of the required quantity of food-grains.

The District Sheet that was published along with RFP shows the
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following figures:

3. | areg® wAe ffaer sfeduct fieer/ tRasamEt EINED
C Arfedt

v | fSiegaiada ufeedr Twr 9 92 JegHiyE! Afds Aavas VY
e gaar (7. T A=)

vg | NeRATdld SU—AT TATAT ARIHIAIST AAS AEITH VY
e guar (/. T A=)

¢ | Niceardie /Tfsardie arie 3 offs aufde thur §,4%,03%
T (CMR areq®Eg) @ . T 01=d)

R | ficeardte / Wusadie frafia fFaaT faeamma 8 §%,0£,02,000

ITIATAT aleq®ial (CMR dRg®HIUe) ANite dH s
JuIdIe AMSST THIT @ (TTATTR)

Ro | Niegamd CMR digeM 3R B U™ T& &34 s
(@Ed arffs 7. 27)
¢ | FifacrerEr dmMET siva (\Arfie 3 e auldie wmur ,24,292
ARCHIAT 33%) Ufeedr TEEt — ¥, 1 7=
2R ¢ | Ffacarr=T smEr sigva (Arfte 3 onfd® aufdie umpum 1,234,292
AEHIAT 33%) AT TS — R, 3T A=A
2R | Ffacrerr=t snfde faq (@\rie 3 s awidie T IR,9%,86%,330
RS G 33%) — (FAHEA)
23 | fAfacer@ S sugarEt 9 Whd @rie 3 anfe 3,09,3%,030
Fuidie THUT dRqH o= 3%) (FIAER)
¥ | IvrEl ffaqerRe ST Sudart 9% WA @rie 3 3,%¥Y4,%0, 040
afdfe quidie THUT aeqs AT Y4%) (FIATER)

7 It appears that the Petitioner has subsequently made some
grievance and the DSO Nasik submitted another District Sheet which

provided for the following figures:

. | aredsd e fifaer yfeaardt EINED
5. Sregar=t wifedt
R | NiceaeEdi| ardia o= R) AR 3 weWse, (FCI) #9rs,
TeMser fafeq 9@ swET qr. qiema
NI R) HEH 9@R AeMs®, (CWC) T
s, a1. TS
R | Niceardte vy a1 Memi=l | THUT 2¢ MM
TR &A1 9 qUEitS R) Meh Foq E (FqHTal M)
R) =fast Mf¥Tw (RTSUs) — 9¢
EIEED
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3) MY AT (ARTRNE)
¥) FTaqd
y) fEsid
§) ®3qUl
V) 93
¢) UTamg sg4ad dr. wrs
R) dicas
20) STMUTME ar. ATST
2R) UM d1. =R
2R) HifgsT ATSME
23) FravT=mT ar. Ardme qrHtT
2¥) SMSIT
2Y) T
L&) WIS dT. dieid
) gamom
¢) 3FR
3 | de@HeEE A9 Hoedr RrEmErey J80%
FRMETHET g&T
¥ UfecdT T0IT=AT deqahil ARG &4
I AemsarA fafed STsTITgA
fSiegardie ygaE 9=
Memrd et quad TR ((FaHiw
1eg)
& | SE—AT AT qRqHIHEL R
Neeardte ygsa g1 Mg
o @y geEMTd et THT
W @ (rotier 7=)
g | fSiceardte ywifad 92 aeqaiact &€¢
TaHd TR 3T WRTHSS=AT 97
ST et
HEFRUTTSHT / TRUT S HT / TRUES
&7, ASH TEATSIAId et augd
IM (fFraidia aad)
v | fSegaraila ufeedr aar g g< VY
qreqHigrel Afis €IS ded
gaar (@. T 98)
vy | Segaradad gu—aT TwT=AT ¢
qRIHIYET A ATTIgS I8
gaar (@. T 9e3)
¢ | fSceardte arite 3 onfde aufdis §QUELY
THU AT (CMR aRdHER)@ . o
7eg)
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R | fSiceardte frafia fFaat faemua LYYV ¥IR
AT JHATAT ARG e
AYS ST THUT dqIfdih @ (CMR
qregHivge) (\rfte d= snfds

quidie Jaa aregai=An IHR)

(FTaTTR)

2o | fSegamd CMR g 3R @i ¥43
I TS HUd (FUAd qiffd
0. 29)

e | HfacrarET smET sr{vwa (\rite 2R¢03V9

3 & Fufdie THRUT ARHAT
33%) Ufecdr TogMEt — #. o
e

22 R | MfacarET sMmET s{va (\rile 2L2’%R
3 & Tuldie THRUT ARHAT
33%) AT TSt — B, A
e

ey | Ffacrenrr=t anfdfs faq @mie 3 2LR]2R2R
AMA® auidle THT aeds
AT 33%) (FUAT=)
23 | Ffacera s suaaEt @ LEEILICI
WHH (ATie 3 oNfd® aufdie
THUT qRqH @A 3%)
(FTaTTe)

¥ | Iyl ffasere ST SuaarEt L3RR
& & (AFe 3 e auidie
THUT ARqH GATAT Yo%)
(FTaTTeR)

8 According to the Respondents, in the Stage-II, the Petitioner had
transported about 2,05,325 MT of food-grains in the financial year
2019-2020 which according to the District Sheet issued, ought to be
2,15,171 MT. The same is below than the one required in the District

Sheet.

9 In matters of tender, this Court would not sit in appeal over the

decision taken by the Principal. The Court would be more concerned
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with due adherence with the decision making process. This Court
would not normally interfere in tender matters unless it is shown that
the decision making process has been faulted with and/or the decision

is arbitrary.

10 The question is how far this court would dwell upon the
mathematical calculations. The Respondents have considered the
District Sheet about the quantum of the food-grains transported by
the Petitioner during the past three years as required under the
tender document and the minimum 3&3% of the total figure

transported last three years required.

11 The Respondents, it appears, have considered the calculations
as per the District Sheet issued by the Officer concerned. This Court
would not presume that the volume of the transportation in Stage-II
would always be less than the Stage-I. That was for the Authorities to
consider. This Court would not go beyond the District Sheet that is
placed on record. The Respondents, even from the District Sheet
relied by the Petitioner, are in a position to demonstrate that 33% of
the total metric ton as shown in the said sheet viz. 6,97,654 would be
2,30,225.82, however, the same is calculated as 1,98,027 and

1,81,992/-. The same would be ex-facie incorrect.
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12 The Petitioner did not allege mala fide against the Respondents
nor any such specific instances of mala fide are placed on record. The
Petitioner is disqualified on the ground of non-compliance of the
tender conditions. The decision arrived at by the Respondents cannot

be said to be improbable.

13 In light of the above, no interference is called for. The Writ

Petition is disposed. No costs.

14 The Interim Application also stands disposed of.

(SANDEEP V. MARNE, J) (ACTING CHIEF JUSTICE)

15 At this stage, the learned Counsel for the Petitioner seeks

continuation of interim orders for a period of four weeks.

16 Mr.Kumbhakoni, the Ilearned Senior Advocate for the

Respondents opposes the said request.

17 Considering that the interim relief was operating, we continue
the same for a period of two weeks. Needless to state, on lapse of two

weeks, the said protection shall come to end.

(SANDEEP V. MARNE, J) (ACTING CHIEF JUSTICE)
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