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Dusane

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

SECOND APPEAL NO.534 OF 2022
WITH
INTERIM APPLICATION NO.16639 OF 2022

Shaikh Mustaq Haji Majid Khatik ...Appellant/Applicant
V/s.
Ramanlal Nathmal Jain & Ors. ...Respondents
WITH
SECOND APPEAL NO.536 OF 2022
WITH

INTERIM APPLICATION NO.16641 OF 2022

Altaf Abdul Rahaman Sheikh ...Appellants/
(since deceased) thru LRs Farida Applicants
Altaf Sheikh & Ors.

V/s.
Ramanlal Nathmal Jain & Ors. ...Respondents
WITH
SECOND APPEAL NO.535 OF 2022
WITH
INTERIM APPLICATION NO.16640 OF 2022
Igbal Abdul Rahaman Sheikh ...Appellants/
thru’ POA Mr. Mustak Shakkar Applicants
Sheikh
V/s.
Ramanlal Nathmal Jain & Ors. ...Respondents
WITH

SECOND APPEAL NO.537 OF 2022
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WITH
INTERIM APPLICATION NO.16642 OF 2022
Manish Kundalik Sarkate ...Appellants/
thru’ POA Kundalik Shankar Applicants
Sarkate
V/s.
Ramanlal Nathmal Jain & Ors. ...Respondents

Mr. Bhushan Walimbe i/by Ms. Preeti Walimbe for
Appellants/Applicants.

Mr. D.S. Mhaispurkar a/w Mr. Sumedh S. Modak
and Mr. Hrishikesh Pawaskar for Respondent Nos.1
to 4 in all SAs and IAs.

CORAM: MADHAYV J. JAMDAR, J.
DATE: 4% July 2023

P.C.:

1. Heard Mr. Bhushan Walimbe, learned Counsel appearing
for the Appellants and Mr. Mhaispurkar, learned Counsel
appearing for the Respondent Nos. 1 to 4.

2. The Supreme Court in Griesheim Gmbh Vs. Goyal MG

Gases Private Limited® observed in para 2 as follows:

"2. It is an old saying that the difficulties of the
litigant in India begin when he has obtained a
decree. The evil was noticed as far back in 1872 by
the Privy Council in relation to the difficulties faced
by the decree-holder in execution of the decree
[General Manager, Raj Durbhunga v. Coomar Ramaput
Sing, 1872 SCC OnLine PC 16 : (1871-72) 14 Moo IA
605 : 20 ER 912] , Moo IO p. 612. After more than a
century, there has been no improvement and still

1 (2022) 11 SCC 549
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the decree-holder faces the same problem what
was being faced in the past. A litigant coming to
court seeking relief is not interested in receiving a
paper decree when he succeeds in establishing his case.
What he primarily wants from the court of justice is
the relief and if it is a money decree, he wants that
money what he is entitled for in terms of the
decree, must be satisfied by the judgment debtor at
the earliest possible without fail keeping in view the
reasonable restrictions/rights which are available to the
judgment debtor under the provisions of the statute or
the code, as the case may be."
(Emphasis added)

3. In the case of Jini Dhanrajgir Vs. Shibu Mathew?, the
Supreme Court observed in para 2 as under :

"2. More than a century and a half back, the Privy
Council (speaking through the Right Hon. Sir James
Colville) in The General Manager of The Raj Durbhunga,
Under the Court of Wards v. Maharajah Coomar Ramaput
Singhl lamented that the difficulties of litigants in India
indeed begin when they have obtained a decree. A
reference to the above observation is also found in the
decision of the Oudh Judicial Commissioner's Court
in Kuer Jang Bahadurv. Bank of Upper India Ltd.
Lucknow2. It was ruled there that the Courts had to be
careful to ensure that the process of the Court and
the laws of procedure were not abused by
judgment-debtors in such a way as to make the
courts of law instrumental in defrauding creditors,
who had obtained decrees in accordance with their
rights."
(Emphasis added)

Thus, the Supreme Court held that the Courts have to be careful
to ensure that the process of the Court and the laws of

procedure were not abused by judgment-debtors in such a way

2 (2023) SCC Online SC 643
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as to make Courts of law instrumental in defrauding creditors,
who had obtained decrees in accordance with their rights.

4. The above observations of the Supreme Court are squarely
applicable to the present case. In the present case, inter alia,
the money decree was passed on 16th June 2003 and the
execution of the same is delayed for last more than 20 years as
a result of collusion between the Appellants i.e. Obstructionists
and the Respondents- Judgment-Debtors resulting in immense
hardship to the Respondent Nos. 1 to 4 i.e. Judgment-Debtors.
5. Mr. Walimbe, learned Counsel appearing for the Appellants
submitted that in all these Second Appeals, the same substantial
questions of law arise and the same are as set out hereinbelow:

(1) Whether both the Courts erred in not considering
the fact that the Decree Holders and the Judgment
Debtors are in collusion with each other and they are
trying to dispossess the Appellant under the guise of
executing the compromise decree?

(ii) Whether both the Courts were justified in law
that even as per the compromise pursis the decree
holder is entitled to completion certificate first and then
further proceedings of the darkhast can go on.
However, in the present matter, the decreeholder has
requested to attach the shop and proceed for sale. Is
this against the compromise decree?

(iii) Whether both the Courts were justified in law in

considering the fact that the Executing Court has
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jurisdiction to decide all the questions raised by the
obstructionist including questions regarding right, title
or interest in the property; however, has the learned
Executing Court failed to exercise the said jurisdiction
vested in it?

(iv) Whether both the Courts were justified in law in
ignoring the fact that execution was filed by the
Decree-holder for recovery of amount by attaching the
property of judgment-debtor and auctioning the same
for recovery of the amount. Therefore, the observation
of the First Appellate Court that there exists an earlier
agreement for sale executed in favour of Decree-holder
and therefore, the Appellant has no right to file
obstructionist application is wrong. The First Appellate
Court ought to have taken into consideration that the
compromise decree was in three parts. Firstly, it was
agreed by the Judgment-Debtor that he shall pay an
amount of Rs.33,81,500/- to the decree-holder.
Second part was towards security of Rs.16,59,000/- out
of the amount of Rs.33,81,500/-, the decree-holder/
Judgment Debtor will execute Sale-Deed of 6 shops in
favour of the decree holder and third part was the
Judgment Debtor can sell 6 shops for an amount of
Rs.6,00,000/- each and shall pay an amount of
Rs.6,00,000/- each to the decree-holder and the
decree-holder shall cancel the agreement for sale in
respect of 6 shops. In the alternative, the judgment-
debtor shall sell the 6 shops as per the instructions of
the decree-holder to the persons intimated by the

decree-holder. However, the execution was filed for
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recovery of the amount of Rs.33,81,500/-, thus out of
three auctions mentioned in the decree, the decree-
holder has chosen to execute the decree in respect of
first part only. Therefore, the decree-holder cannot
insist upon other two parts in the same execution.
Moreover, if the decree-holder was seeking the sale of
the shops, then he ought to have filed separate suit for
specific performance. However, he has chosen to file
the execution petition only for recovery of the amount.
Therefore, is the observations of the First Appellate
Court to continue the attachment of property purchased
by the Appellant for the purpose of sale of the same for

recovery of the money, perverse?

6. All these Second Appeals take exception to the orders of
the learned Executing Court by which Objection Petition filed to
the execution of the decree by the strangers to the decree i.e.
the present respective Appellants has been dismissed. The
respective appeals filed challenging the dismissal of
Obstructionist Application also dismissed by the learned First
Appellate Court.

7. It is the submission of Mr. Walimbe, learned Counsel
appearing for the Appellants that the Appellants have purchased
respective Shop Nos. 8, 9, 10 and 11 respectively by registered
sale-deed and the respective Appellants are in possession of
these shops. He submitted that the Consent Terms were

executed on 16th June 2003 and accordingly, the Special Civil
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Suit No. 90 of 2003 was decided within a span of less than two
months. He states that the said consent decree is a collusive
decree. Mr. Walimbe, learned Counsel submitted that apart from
the above substantial questions of law, following additional
substantial question of law also arises in all these Second
Appeals:-

Whether the Courts are right in dismissing Appellant's
execution application on the ground that he has no

locus to file such application?

8. Learned Counsel for the Appellants submitted that both the
Courts have completely ignored that the decree was obtained by
the decree-holders and judgment-debtors by collusion. He
further submitted that unless completion certificates of four
shops are obtained, Darkhast is not maintainable as per the
compromise decree. He also submitted that both the Courts
failed to appreciate that the decree-holder has suppressed
material facts from the Court and therefore Darkhast is required
to be dismissed. He submitted that the decree which is sought to
be executed is for recovery of the amount by attaching the
property of the Appellants and auctioning the same and
therefore the entire property of the judgment-debtors could
have been attached and sold. Instead, the four shops which are

of the respective Appellants are chosen for attachment and sale
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by the decree-holder. The same clearly shows that there is a
collusion between the decree-holders and judgment-debtors.
9. On the other hand, it is the contention of Mr. Mhaispurkar,
learned Counsel appearing for the Respondents that the Consent
Terms between the parties are very clear and the Darkhast has
been filed on the basis of the Consent Terms. He submitted that
Darkhast was filed as the judgment-debtor has failed to
handover possession of the shops or pay monetary consideration
and therefore the Consent Terms are sought to be executed in
the manner as more particularly stated in the execution petition.
He also submitted that pursuant to the Consent Terms,
registered agreements for sale were executed in favour of the
decree- holders. In spite of this position under the registered
agreements, the judgment-debtors sold four shops to the
respective Appellants i.e. Obstructionists. He submitted that in
fact the judgment-debtors and the obstructionists are in
collusion. It is his submission that the transactions in favour of
the obstructionists are hit by the doctrine of /is pendens as
contemplated under Section 52 of the Transfer of Property Act,
1882. He therefore prayed that all these Second Appeals be
dismissed with compensatory cost.
10. Before considering the rival submissions, it is necessary to

set out certain factual aspects:
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(i) The Respondent Nos.1 to 4 i.e. Decree-Holders are the
owners of certain land situated at Dombivli, District Thane. The
decree-holders executed development agreement dated 18th
December 2001 and Power of Attorney dated 20th July 2000 for
development of their land with Respondent Nos.5 to 9 i.e.
Judgment-Debtors -M/s Janhavi Builders and their partners.
(ii) As certain disputes arose between them, the decree-
holders filed Special Civil Suit No.90 of 2003 against M/s Janhavi
Builders and their partners i.e. judgment-debtors seeking that
the said development agreement and said Power of Attorney be
declared as cancelled and for other reliefs.
(iii) It is significant to note that the said development
agreement is dated 18th December 2001 and the Suit was filed
for cancellation of the same on 25th April 2003 i.e. after about
one and half year. In the said suit, a compromise was arrived at
between the decree-holders and the judgment-debtors on 16th
June 2003 and the said Suit has been decreed in terms of said
compromise. In the said Suit, a compromise decree was passed

on 16th June 2003. The said compromise reads as under :

"It T gfaardr aiemed ST assisiEl REE

ardt g yfqard I S ATIT dSsie 3T TR, of WIeie
qaoT —

2) T faud sTuoTdr N AYE Soedl ITdigArer  yfaardtr At

AT S0 FHSHT AT Hawdear fAEmEEr Aaeer /0 e
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AT A T gfdE giees 9T ol WeH
®TAARR,00,000/— @TEN FIA THUE @) AF T AR f&Aiw
2¢ S 003 THAT TOM AT FYA ¥,£2,400/— @I ®II =R
TNE TFFTUL TSR UERN) A fAed (TEDT 9 33,48,400/—)
@l T dEdid @Ng TEEAIUI g9 qrEnn) A fedie ¢ S|
Roo3 TAT WRAEHST IEHT 3T BT STH™ UG Fao oTR.
g e WHA ST g WHH ®IARR,00,000/— JET HITANS
TIATTHTOT ST TAA ¥3,400/— @A TIF ITHT TSR =R AE)
JIYATOr DR SIS ST AT T EHT ASUYT QR Afe=ai=ar A
gRrareit awEiET oars .

W FSH ¢ qid THE HSAGHAOT T QOT—AT THAGE  wfqarei=t
TS fHeshdier ufaard asE Sia o A sadAde
TSNS o SISoTlT GHIsR S e SIS a & (T8 THA
MS THUT fFeastd TRAT 2eu’ = HE 8 R I HEE FIA g,000/—
CEl T TF TR A7) APHM Aon—aT FFAdT ATSHr gFF darag
FET ST FHa oA ARA. T AEEd A STV Teleg
FFT, 2283 o TIETIR T AGSS TR IRard=t adiar o
Raex foga, dicgy A= AR, 9 AEEaeT gEie Yok, AUl W
YREE oIS 9 At ot YUl wEd™ oTR. @ [ rErEd
AEMTRUISS HST TEUPH YUid=r q@ST F I G HeqT e
e GHM MBI T Fooll YAt Sriar Quqr=r SR, 3791
T—a T 98l g MeBAT=T westl 57 feaefi Svarq a5, @ feasf
T FSH ¢ IA TS HATYHNT TSTAfed < SOT—AT THHAET T

el gohld AT URHUT AT A FEH TRIE EIH ¢ ,000/—

T YT TS TR AM)  IWHTT QUTd &HH 2§,4%,000/—
EEN T IE THUERES TR AE) AAadiegT adar Feet o
TSI A5

TG SfTaTET araed STef Waed <vaid ad ST S —

3) T TE YA A& STHT ATSH! TFF AR FoD
TR TE THFE M TAF FHA MBI FHT HH &
§,00,000/— Y TIA Ter IJME@ UEH) JYAEMOT  GRETGH
TG R &1 &1 HFA MSAT Jaae e ard Raax
WE FoA S F qEET SRR @ SigsT qRaes o
foga, Aege i, 719 AEEdET gEi Yok, Aieoil WOaiR
Td Td ufaaEA! d@EEaEr . Aen RdA s s @
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TMesamaEad &l R W@E Tdie. ol &l Jet  grEEd

yfaardi=T g fedear war yfqardiesd s ed 2 aid THe
FAIHOT T TOT—AT  WHHAE  Teeer g wuH

THSUATT AL

afor / fepar

F) I AHE HSIATIHO TS ST "Gl gk dael Ol doo
X TWel g M gfaardt e msfigar sy &dies.
TFAS ST aeg fRadia Bfasr &Ed Svae aEl Saraer
TATS. A9 g AaeRaads IR e&quas] Wiadmei=ar
TATT=T Gl Ylosh Aol W 9 99 @@= gfaarer fRar qem
WERER AT AT TEEETET Y. 79 d—8d AT B ot
e focary agER arEHr el fawr=t g & e aX
FSH ¢ Iqid THE HATIATOT FfIardihegT 2T SOM—aT THAGIET
ool age =uH s I,

AT W TR PO Faod X TE THEE  MSAEEd
TETRUfSHRT RSwar awem  Eisr s@er 3 am
@Ml Al dREYYd wE §ol Afedrddd AAen TEie.
T g et gfqard= X THe HATTA! Fel R MeSdr=

I B O3 R |E &% T 9dedrd T9al Tl g
TeaT=t gfqardi=-t Ay Faar=ar adia FITaa W fFE FEA
T IqCAT Il Haod ©E BEe.  Hel gaodid Jedid Hel
Td el THEE A adid SIdie fa@l IR T|E v 9
YA AT Hal T el gh mearEr yfdardr fader

FHATATAT Fadi= SMd B fFFHt T T e ST g Mes

adihe cow Tedie, AEEd deEl daod G0 A5.

37foT gfomet qom adies Rleow Tfedear oM Mea &/
faceey  uwRaemEa = SIESS] EARS =0 %,000/—
@Y T UTH TSR AM)  AYANT SR IFEH dTee
yfaTdiehgT o FoH ¢ Id THE FedTTHToT 2F SIom—aT ITHHArT
TYS TUSTIATT TS .

¥) W TS Focdl Hadld AP aY $GH L did AHE SedTaHTr
yfardigT T TTTeal WHET 9 YROT ST 8% T IRedTd JTeht
TEUTHT T&FhH IfTaEHT a8 H ¢ Iid IHe Shoedl Hadid aeEr 37ar
FHIFTATH 37TS.
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W) ade JHUr gRadiesd aEHT T UGSt I |IUN ITIM T WhAET
ST TS ST ewa 7 FER Iad e w9 STESt
T g 99 R TES F AEER YfaadesT 3@ fon—ar
AT SgST HWATET FEHAT §Fh TES .

&) I THE HITIHT HeX Tl THM MsATHl HIGe! gFh ol fae!

IEH ST YT FEd fTeaer T v sTHeedr SgER aEr

freFdiaile J&e fag &M a9 Fafed sards g&e aiesmm a9l
& FEA 07 FH0aEr gaaeiHr g s Teie.
@) AT =T EEmET g @ gfaardt adar amer. gfaarar

ATST T HiETar.

JUT YHUT qESIS  SMST STYA  ATYHIO HIAATHT &l aides g
TSI dSSIe . FEHAR FIS HOAE  aet F  yfaarar it
STMATIST FHISTHT ATae" G AFR e med.”

(Emphasis added)

Thus, what has been agreed between the decree-holders and
judgment-debtors is that the judgment-debtors agreed to pay
the amount of Rs.33,81,500/- and interest of Rs.43,500/- per
month and that said payment would be made within a period of
twelve months from the date of the said Consent Terms. Clause
2 of the said Consent Terms contemplates sale of six shops to
the decree-holders which will satisfy decree to the extent of total
amount of Rs.16,59,000/-. In Clause 3 of the Consent Terms,
certain concessions to which the judgment-debtor was entitled,
are set out. According to the same, if Rs.6,00,000/- per shop
are paid then the decree-holders would cancel the respective
agreement with respect to the shop. It also contemplates that

the said shops can be sold to the nominee of the judgment-
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debtors even for a higher amount. It further contemplates that if
the said cancellation mentioned in Clause No.3 is not availed
within a period of six months from receipt of building completion
certificate, then the said concession will not be available.

(iv) In compliance with the above Consent Terms and the
Consent Decree, four separate registered agreements of sale
were executed with respect to shop Nos. 8, 9, 10 and 11 with

the judgment-debtors. The details of the same are as follows :-

Sr. Date of Registered Shop No.
No. Agreement of Sale

1 02.07.2003 10

2 02.07.2003 11

3 15.07.2003 8

4 15.07.2023 9

(v) Inspite of the above Consent Terms and the Consent
Decree, the judgment-debtors have not complied with the terms
and conditions of the same and therefore, the decree-holders
filed Darkhast bearing Special Darkhast No. 32 of 2004 on 18th
December 2004. In the said Darkhast, the decree-holder has

stated as follows:

TR, FIOTATRT Tt TR = HIUMER | it
TEER | oSt | e T 0T | ST ST | o7
T |THeaTd Fosl TS | ITeAE | THEN  Had
S foRar IS T | AeTdfed | T FTATET o
e H | HTSST @t = fo=n| e frar | Tn

I g ar | e gRAATET

T ST | gEd FrEl
are

<afaat
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STHTH
il T
FHIOTATET
TR
faeay
ERATHT
IS
=T
BENIE
e I F. T, 32022 | T 2¢ ST
TSt T4 = ElEi Roo3 TWIAT
&HT feor e SetHe |29 &R
eI ) S I RR,00,000
AT aSsiSt T =} =
AR & %¥,42,400
IR e =TSt
FIR HOATT TE T
3. =
EICEa B 33,2 400
S AR T
Hesal T 2% S d
. gad 2¢ fedax
Wﬁ?ﬂ Roo¥
ISTST AT SIHRT
Iq ATer ¥3,400
JHTOT 2L
Tfg==r
=TT
K\‘),éa,ooo
g T
==
33,332
THT
¥R ,8,93%

In the said Execution Application relief is sought inter alia to
attach the entire building by exercising power under Order XXI
Rule 54 of the Code of Civil Procedure, 1908 (for short "the

CPC") and sale of the same under Order XXI Rule 64 of the CPC.
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(vi) The learned Executing Court passed following order on 13th
November 2008 :

"ORDER
Read Exh.62 filed by D.H. for issuing warrant of
attachment under Order 21 Rule 54 of the C.P.C. with

say filed by J.D. at Exh.64. Heard respective advocates
for the parties. Perused the record. D.H. also filed the
similar application at Exh.55 and considering say of
J.D. it was directed one month time to J.D. to pay
balance amount or to furnish bank guarantee or
remaining payment as per order dated
07/07/2008, however, till date no further
payment nor bank guarantee furnished. D.H.'s
advocate objected prolonging the matter by the J1.D.
who from time to time sought time till today. However,
their contention rejected. So, considering the nature
of the proceeding issue attachment warrant
under Order 21 Rule 54 of the C.P.C. against 1.D.
attaching their property more particularly described
in the application at Exh.62. R/o. 01/12/2008."
(Emphasis added)

(vii) It appears that in the meanwhile, the judgment-debtors
executed four separate agreements of sale with respective

Appellants as per the following details :

Sr. Second Name of Date of Shop
No. Appeal No. Appellant/ Agreement of No.
Obstructionist Sale

1 | 534/2022 | Shaikh Mustag | 12.02.2007 10
Haji Majid Khatik
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2 535/2022 Igbal Abdul 29.12.2004 8
Rahaman Sheikh
3 536/2022 Altaf Abdul 29.12.2004 9
Rahaman Sheikh
4 537/2022 Manish K. 25.03.2004 11
Sarkate

(viii) The learned Executing Court passed following order on

30th July 2009 :

"ORDER BELOW EXH.72 IN SPECIAL DARKHAST
NO.32/2004

Read it, filed by the Decree Holders, under Order 21,
Rule 64, of the C.P.C. Requisite valuation is produced at
Exh.87 of property attached belonging to Judgment
Debtors, issued by Sub-Registrar Officer, Kalyan-3, at
Exh.87, it is worth of Rs.4,00,34,040/-. According to
the Judgment Debtors property attached, constructed
with ground floor and two upper floors and they are
already sold to the customers and Judgment Debtors
are making efforts to settle the matter. Perusal of
decree show that Decree Holders are entitled for sum of
Rs. 41,96,731/- from Judgment Debtors. Admittedly,
property valuation is more than decreetal amount, so,
D.H. is directed to suggest, which portion is require to

be attached and to make auction of sale, as per rule."

It appears that thereafter, the decree-holders have applied for
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sale of aforesaid four shops.
(ix) The respective Appellants filed respective obstructionist
proceedings in the said Special Darkhast No. 32 of 2004 and the
same were dismissed by the learned Executing Court. The
respective appeals challenging the same were also dismissed by
the learned First Appellate Court.
11. It is necessary to consider substantial questions of law
raised by Mr. Walimbe, learned Counsel appearing for the
Appellants and the submissions of both the learned Counsel in
the light of the above factual position.
12. The first substantial question of law raised is regarding the
collusion between the decree-holders and the judgment-debtors.
However, the factual position on record as set out hereinabove
clearly shows that as the developer i.e. judgment-debtors were
not complying with the development agreement dated 18th
December 2001, the suit was filed for cancellation of the same
and the said suit was filed after a period of about 12 year. By
the Consent Terms what has been agreed in effect is the manner
in which the said development agreement will be implemented.
Accordingly, Clause No.1 provides for payment of balance
consideration as per the said development agreement. The
further terms and conditions also show that for ensuring

payment of said consideration as agreed in Clause No.1, some
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shops were agreed to be sold to the decree-holders and some
concessions were also agreed to be given to the judgment-
debtors in that regard. It is admitted position that the judgment-
debtors have not paid huge amount to the decree-holders as per
the decree till date. Therefore, the factual aspects on record
clearly show that there is no substance in the first substantial
question of law raised by Mr. Walimbe, learned Counsel
appearing for the Appellants.

13. Apart from the above aspects, it is clear that the said
question is factual. Perusal of the evidence-affidavit of the
Appellants i.e. Obstructionists clearly shows that the contention
raised is that the respective obstructionist/Appellants are the
bonafide purchasers of the respective shops. It is further
mentioned that after the shop is attached the respective
Appellants-Obstructionists approached the judgment-debtors
and the judgment-debtors informed them about the Consent
Decree and that the judgment-debtors have given in writing in
the Court that for ensuring compliance of the consent terms,
some other shops except the shops, which has been sold to the
respective Appellant, be sold. Therefore, it is clear that the said
contentions raised in the Evidence-Affidavit is in fact contrary to
the contention that there is collusion between the decree-

holders and judgment-debtors. In fact, the said contentions
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establishes that the judgment-debtors have not paid to the
decree-holders any amount whatsoever as per the consent
decree and they have represented that instead of the shop sold
to the respective Appellants, some other shop would be sold.
Therefore, there is no substance in the contention that there is
collusion between the decree-holders and judgment-debtors.
14. It is significant to note that all the respective Appellants in
the respective applications for objection to attachment and sale
under Order XXI Rule 58 of the CPC levelled allegations against

the judgment-debtors and inter alia contended as follows :

"6/ The Applicant states that he is bonafide
purchaser of the said shop and the Applicant has no
notice of Suit or Decree at the time of purchase and
taking possession of the said shop. The Applicant has paid
entire amount out of his life savings and from borrowings
nothing remained with him for further investments. The
Judgment Debtors have also left all the works
incomplete. The Applicant recently come to know
that the judgment debtor and cheated so many
persons in the city. There are many cases filed and
pending against the judgment debtors. The Applicant
had no knowledge of the same. The Applicant would not
have gone for such purchase if he would have come to
know about the litigation of debts of the judgment
debtors."

(Emphasis added)
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It is significant to note that identical contention is raised by all
the Appellants in their respective applications filed under Order
XXI Rule 58 of the CPC.
15. It is further significant to note that the respective
Appellants filed evidence-affidavit. The Appellants i.e.
Obstructionists in Second Appeal No. 534 of 2022, Second
Appeal No. 535 of 2022 and Second Appeal No. 537 of 2022
have filed affidavit through their constituted attorney who are
their close relatives. All these witnesses have admitted in the
cross-examination that they came to know about the Consent
Terms as well as the registered agreement executed with the
decree-holders and inspite of that, they have not taken any
action against the judgment-debtors and only filed application
obstructing the execution of decree. Mr. Walimbe, learned
Counsel appearing for the Appellants submitted that the
Appellants came to know about these aspects in the year 2009.
Even assuming that the respective Appellants came to know
about the same in the year 2009, the respective cross-
examinations of all these witnesses are of the year 2011 wherein
they admit that they have not taken any action against the
judgment-debtors. Mr. Walimbe fairly admits, after taking
instructions, that none of the Appellants have filed any

proceedings against the judgment-debtors even till date. Thus
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all these aspects in fact show that there is a collusion between
judgment-debtors and the obstructionists to defeat the
execution of the decree.

16. It is significant to note that in fact, cross- examination of
the witnesses of the Appellants in Second Appeal No0.534 of
2022 (Shop No. 10) and in Second Appeal No. 536 of 2022
(Shop No.9) shows that the said shop premises in question are
not in possession of the Appellants and the same are in the
possession of one political party namely Maharashtra Navnirman
Sena. Thus, it is clear that every attempt is made to ensure that
the decree remains un-executed.

17. In any case, there is nothing to show that there is collusion
between the judgment-debtors and the decree-holders. It is
admitted position that there is no satisfaction of the consent
decree passed by the learned Trial Court for last about 20 years
and huge decretal amount has remained to be recovered. It is
the contention of Mr. Walimbe that the collusion is seen from the
fact that the decree is being executed only against shops
purchased by the present respective Appellants and the same is
not being executed against other shops. The learned Executing
Court in the impugned order has observed that the entire
building is attached. Apart from that, it is to be noted that these

shops are specifically earmarked in the Consent Terms to ensure
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compliance of at least part payment of money under the
Consent Decree and in fact registered agreements for sale were
executed by the judgment-debtors in favour of the decree-
holders with respect to these four shops. It is further significant
to note that the consent decree in the said Suit was passed on
16th June, 2003, registered agreements for sale with respect to
these four shops were executed in favour of the decree-holders
on 15th July 2003 and 2nd July 2003 and the registered
agreements of sale were executed in favour of respective
Appellants on 25th March 2004, 29th December 2004 and 12th
February 2007.
18. The witnesses who have been examined by respective
Appellants have accepted that no previous enquiry was made by
them. In fact, they have accepted that they have not sought any
information from the judgment-debtors, regarding whether
these shops were sold to any other parties or any agreement is
executed with any other party. They have not taken any search
from the Registrar's office. Just for illustrative purpose, relevant
cross-examination of Kundalik Shankar Sarkate i.e. Constituted
Attorney and father of the Appellants in Second Appeal No. 537
of 2022 is set out.

. HIST FSM ART I MBT &. 2 1 STodl e, AoH—
STAHT O AT FgT @& Sl T FET H I 95 MR &gy
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FOGH TEAEAR FEl FaeR HS AR Ht A, I =iepeft
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(Emphasis added)

Thus, it is clear that no enquiry whatsoever has been made by
the respective Appellants. In fact, it is admitted position that no
action whatsoever has been taken by the obstructionists against
the judgment-debtors even till date. Thus, it is clear that there is
no collusion whatsoever between the judgment-debtors and
decree-holders and the factual position on record clearly shows
that the collusion is between the judgment-debtors and the
Appellants i.e. Obstructionists.

19. The next substantial question of law raised by Mr. Walimbe,
learned Counsel appearing for the Appellants is that the

execution could not have been filed unless completion certificate
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was obtained regarding said shops. It is significant to note that
in the cross- examination, all the witnesses have accepted that
when they purchased said shops, there was no completion
certificate and when their cross-examination was conducted,
they again admitted that there was no completion certificate. Mr.
Mhaispurkar, learned Counsel appearing for Respondent Nos. 1
to 4 i.e. Decree-Holders submitted that no completion certificate
is obtained even till today. It is significant to note that the
consent-decree in Clause No. 1, which is regarding money
decree, states that the said amount was to be paid within twelve
months. The said decree was passed on 16th June 2003. The
said twelve months period expired on 15th June 2004 and the
execution was filed in 2004. Therefore, there is no substance in
the contention raised by Mr. Walimbe that the execution filed is
not maintainable and the same has to be filed after getting
completion certificate. It is important to note that the decree
sought to be executed is basically a money decree as reflected in
Clause No.(i) of the Consent Decree and the other clauses are
incorporated to ensure the compliance of Clause No. (i).
Therefore, there is no substance in the contention of the
Appellant that the execution could not have been filed without

obtaining the commencement certificate.

20. The third substantial question of law raised by Mr.
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Walimbe, learned Counsel appearing for the Appellants is that
the Courts have not examined the right, title and interest of the
Appellants. It is the submission of Mr. Walimbe that the
obstruction is required to be dealt with as a separate suit. It is
to be noted that in all these matters, the respective
obstructionist have lead oral evidence and they have been cross-
examined. The relevant documents are brought on record by
both the parties. Mr. Walimbe is right to some extent as the
orders passed by the learned Executing Court in all matters, are
not in detail. However, the learned Appellate Court has
considered the contentions in detail after considering the entire
evidence on record.
21. Mr. Mhaispurkar, learned Counsel appearing for Respondent
Nos. 1 to 4 i.e. Decree-Holders relied upon the decision of the
Supreme Court in the matter of Silverline Forum Pvt. Ltd. Vs.
Rajiv Trust & Another’. He more particularly relied on
paragraph 14 of the said decision, which reads as under:

"14. It is clear that the executing court can decide
whether the register or obstructor is a person bound by
the decree and he refuses to vacate the property. That
question also squarely falls within the adjudicatory
process contemplated in Order 21 Rule 97(2) of the Code.
The adjudication mentioned therein need not

necessarily involve a detailed enquiry or collection

3 (1998) 3 Supreme Court Cases 723
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of evidence. The Court can make the adjudication
on admitted facts or even on the averments made
by the register. Of course the Court can direct the
parties to adduce evidence for such determination if
the Court deems it necessary."

(Emphasis added)

Thus, it is clear that the adjudication contemplated under Order
21, Rule 97(2) of Code of Civil Procedure, 1908 need not involve
a detailed enquiry every time. There is substance in the
contention raised by Mr. Mhaispurkar that although the order
passed by the learned executing court is not in detail, but the
same records the fact that the purchase by the respective
Appellants is inspite of registered agreement of sale executed by
the judgment-debtors in favour of the decree-holders. Therefore,
there is no substance in the third substantial question of law
raised by the learned Counsel appearing for the Appellant.

22. Mr. Walimbe, learned Counsel appearing for the Appellants
has raised a fourth substantial question of law that although
various options were provided in the consent terms, the
Appellant has chosen only one option i.e. execution which is filed
only for recovery of money. However, perusal of various terms
and conditions of the consent terms clearly shows that Clause
No.1 provides for money decree and Clause No.2 onward

provisions are made to secure said money decree or at least part
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of money decree to the extent of Rs.16,59,000/- for which six
shops were agreed to be sold to the Appellants and the said
clause 2 also makes reference to payment mentioned in Clause
no.1l. Therefore, there is no substance in the said substantial
question of law raised by Mr. Walimbe.

23. As far as the additional substantial question of law raised
by Mr. Walimbe, learned Counsel of the Appellants that both the
Courts are incorrect in holding that the Appellants have no locus
when the Appellants are the purchasers of the respective shops
by registered sale-deeds, it is to be noted that the said
contention was raised in the reply filed by the decree-holders
and the perusal of the impugned order passed by the learned
Executing Court and the learned First Appellate Court shows that
the said contention has never been accepted or only reference is
made to the said contention. The learned Executing Court
through observation that the Appellant has no locus, wanted to
convey that the Appellants have no independent right, title and
interest. In any case, the learned First Appellate Court after
considering the entire evidence on record, held that the
Appellants have no independent right, title and interest and any
right, title and interest created in their favour, is by the
judgment-debtors after the decree has been passed and

therefore the decree is also binding on them. The evidence on
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record clearly show that the respective Appellants are not the
bonafide purchasers without notice of the decree. Therefore,
there is no substance in the said substantial question of law
raised by the Appellants.

24. As, there is no substance in any of the substantial
questions of law raised by the Appellants, all the Second Appeals
are dismissed with costs.

25. In view of dismissal of the Second Appeals, nothing
survives in the Interim Applications, and the same are also
dismissed.

26. At this stage, Mr. Walimbe, learned Counsel appearing for
the Appellants states that there is an interim relief granted by
this Court on 17th August 2022 and the same operates till date
and seeks continuation of said stay order for a period of twelve
weeks. However, as the decree passed in the year 2003 has
remained to be executed for more than 20 years and as the
material on record shows that there is collusion between the
Appellants i.e. Obstructionists and the Respondent Nos.5 to 9
i.e. Judgment-Debtors, no case is made out for continuation of
said stay order. Therefore, the stay order is not continued and

stands vacated forthwith.

[MADHAYV J. JAMDAR, J.]
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