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Shree Ganesh Sahakari Bank Ltd. ...Petitioner
Versus
Smt. Meghana Mahesh Takate & Ors. ...Respondents

Mr. Ashok B. Tajane a/w. Mr. Yogesh G. Thorat, for the Petitioner.

CORAM : MADHAV J. JAMDAR, J.

DATED : 16™ OCTOBER 2023
JUDGMENT :

1. Heard Mr. Tajane a/w. Mr. Yogesh Thorat, learned Counsel
appearing for the Petitioner. None appears for the Respondents
although served.

2. By the present Writ Petition filed under Article 227 of the
Constitution of India, the challenge is to the legality and validity of
the Order dated 31* January 2017 passed by the learned Judge,
Cooperative Court, Nashik on Exhibit-1 in Miscellaneous Application
No.7 of 2014 as well as Order dated 28" March 2019 passed by the
learned Member, Maharashtra State Cooperative Appellate Court at
Mumbai in Appeal No.125 of 2018. By said impugned Order dated

31* January 2017, the Application for condonation of delay has been
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allowed and the ex-parte Judgment and Award passed in Cooperative
Case No.571 of 2010 was set aside on the ground that no evidence to
show the summons of the said case has been served on the
Respondents and accordingly, said Co-operative Case No.571 of 2010
was restored to the file. By the impugned Order of the learned
Appellate Court, the said Order dated 31% January 2017 was
maintained, subject to payment of cost of Rs.4,000/-.

3. It is the contention of Mr. Tajane, learned counsel appearing for
the Petitioner that the Respondents were served with the summons in
said Cooperative Case No.571 of 2010. They sought adjournment and
thereafter did not appear therefore, the learned Judge, Cooperative
Court, Nashik by Order dated 25" November 2010 passed an ex-
parte Judgment and Award. In the said ex-parte Judgment and
Award, it is specifically mentioned that inspite of service of summons,
the Opponents have not appeared. By the said Award, it has been
held that the Disputants are entitled for recovery of sum of
Rs.22,15,671/- from the Respondents jointly and severally and also
along with future interest at the rate of 16% per annum and
Rs.14,50,000/- w.e.f. 1* April 2010. Property of the Respondent No.1

is attached by earlier Order dated 23™ September 2010 passed below
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Exhibit-5 filed for attachment before Judgment in Co-operative Case
No.571 of 2009.

4. It is significant to note that when the Bank took steps for
execution of said Judgment and Award dated 25" November 2010, at
that stage Respondents filed Miscellaneous Application No.7 of 2014
and sought setting aside of the ex-parte Award. It is specifically
mentioned in the said Application for setting aside Award that the
Respondents were never served with the summons or any notice of
said Cooperative Case No.571 of 2010. The Petitioner-Cooperative
Bank filed Reply to said Application dated 21* July 2014 inter alia
stating that the summons and notice of the said Cooperative Case has
been served on the Respondents and the same are at Exhibits 7 to 12
of the record of the said Cooperative Case. The evidence affidavit has
been filed of the Respondent No.3 and he has been extensively cross-
examined. The said cross-examination is reproduced hereinbelow for

ready reference:-

“ITStenT 9% wrefler o, 7T SHae diehld =T INSTSieN IS

oft f5. 9. TR IEHATRT ISIAIT IR GE

ST YEd=aT THOTETEd Fifeel Aifedt ATer. I HEET drehie ar

el YAA=AT USRI Fifedl Hifedl ARl q@e °@F Hor
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fePta qreprd AT gEaT Uga=aT YRarad Fifeel Alfedl AT
frar At ® "o Aifedt e, ArEEr ofSiid o gUsArsAT yiawraEa
F fFeSS AR T HST WiTar JuiR reEr. RSTT qrawe o1 Avem
S 3. N & qST {e@Ar TR A=, 8 F=o0l & 3%
FI, I BT 9 off AT ¥ gdt—gei TR 9 9 wRges a1 Awrs
S et AF uwa Tedr. @ oAEh T oA vrRAr. 2o &t
S ofarstt TR, ITHIYM, U=dd YT BT AET AT § Fal
Jodl e, T TeUIUT W TR H, wRYe a1 fAwre 57 Ao ®
A H@ ME AR, T WU @ ARl ®, ®RGS AT AT
FESSa W AR, FRGes JY AN IdT AR, TR g
qirard &t afseafsia ot e, ¥ Twrader STSier W
HOT & 3T T AST WIET AT ATH. IS IR F 2
U HIOT Tl e & M WY TEHa Aer. 7 R ¥ afasrerads
TE PN AR ¥ OAST 9T AUR . F@ieuT 7 3 =)
TPH=T TEedrisl 31 % ¢ S OE R iR & "o
AT JUR ATE. TS RIS 37 F 3 4 e AEh .
R =0 oler % 3 =ft W wWiEft AR o FHor Aieuiiwnd
TRUTET e S Bq H T AST War Jo AT, St Ao
g AT AT ' SMeeEd ATel. RGeS e F 6o AT SAHA
AT Aifed! 8. © FUIUT WX 3ATe &I, T & o = SIHT AT
T " e, U™ gfawaT 7 2R Fde wear At AEd.
T UG @R A F, MO Tha 19 gEavaTet qAreft s SR,
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M TR ST FIOSHE A ¢R UA IFhe AfEe
TRUA IR0 FA4 TR,

SFAITT Y07 HIAITH ATel .
FES RIS ST qHS &.”

(Emphasis added)
The English translation of the same is as follows:-

“Cross-examination of Shri Mahesh Tryambak Takate, the
witness on behalf of the Applicant, commenced by Adv. V.
S. Talekar on behalf of the Non-Applicant, on Oath.

I do not know anything about the present matter. Even
Sau. Meghna Takate does not know anything about the
present matter. Similarly, I do not know as to whether
Sau. Mangala Dilip Takate also knows anything about
the present matter. I cannot state as to what has been
written in my application and in the Affidavit in lieu of
evidence. Dilip Takate is my brother. I cannot identify
his signature. It is true to say that Sau. Mangala and
Shri Dilip are husband-wife and they live together at
Karsul, Tal. Niphad, District Nashik. I can identify my
signature. 10, B-wing, Amrut Dham, Ambaji Nagar,
Panchavati, Nashik is my proper and correct address. It
is true to say that Karsul, Tal. Niphad, District Nashik is
my native place. It is not true to say that there is our

ancestral house at Karsul. I have agricultural land at
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Karsul. The witness again states that there is ancestral
agricultural land. I cannot state as to whose signature as
an Applicant appears on Memo of Address — Exhibit-4. I
cannot state as to whose signature as an Applicant No.1
appears on the application. I cannot state as to whose
signature appears on Affidavit-Exhibit-1A. I cannot state
as to whose signature appears at Sr. No.1 from out of the
signatures of the parties appearing on the Vakalathama-
Exhibit-2. Similarly, the signature appearing at Sr. No.3
on the Vakalatnama is not my signature. The signature
of Applicant No.3 on Exhibit-1 is not my signature. I
cannot state as to whether the registered Mortgage-Deed
was executed in favour of the Ganesh Bank. I do not
know Shri Narayan Balu Nathe. I am aware about the
land bearing Gat No.240 situated at Karsul. It is true to
say that the land bearing Gat No.240 belongs to Mangala
and myself. The signatures appearing on Affidavit in lieu
of evidence-Exhibit-19 are not my signatures. It is not
true to say that I intend to dupe the Ganesh Bank’s
monies. I am a graduate and am working as a Technical
Assistant in the College since the year 1989.

Cross examination completed.

No re-examination.

Read, seen and filed in the compilation of documents.”
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5. A perusal of the cross-examination of Respondent No.3 clearly
shows that the Respondents are not placing true facts before the
Court. The cross-examination clearly show that a clear attempt is
made to mislead the Court. It is clear that as the Respondents have
taken loan from the Petitioner Co-operative Bank and executed
Mortgage Deed, the Respondents want to avoid payment of the said
loan. Intention of the Respondents is very clear to avoid execution of
said Judgment and Award.

6. By the impugned Order dated 31* January 2017, the learned
Judge of Cooperative Court has held that summons was not served on
the Respondents and therefore, set aside the said Judgment and
Award dated 25™ November 2010 and restored the said Cooperative
Case No.57 of 2010 to the file. The said Order was challenged by the
Petitioner-Cooperative Bank by filing Appeal No.25 of 2018 and the
said Appeal was disposed of by the Order dated 28" March 2019
passed by the learned Member, Maharashtra State Cooperative
Appellate Court at Mumbai by imposing cost of Rs.4,000/-.

7. A perusal of record clearly shows that as per the Exhibits 7 to
10, Show Cause Notice and summons have been served on the

Respondents. Apart from that what is significant to note is that on
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27" August 2010, the Application bearing Exhibit 11 has been filed
on behalf of the Respondent Nos.1 to 3 seeking time to file reply in
said Co-operative Case No.57 of 2010. The said Application was
allowed by the learned Judge, Cooperative Court. The said
Application at Exhibit-11 and Order passed thereon reads as under:-

“Ureprt 7. At §. 2 ¥ 3 % @l 3T I, <X I 0. arer
F.¢ T 3 AT FROI @A AT T THH FFoS AR, TWI .
IEr A 2 9 3 T RIS dARTNE oS AT TSRS
ST/ HIRAT AT A VTR ATEl. ATHS YAl {. g q 3 FiAv
ST/ SR 0T gEe gea et

BT fomdt a7si

or HreT e S

g At T2

1o

(Emphasis added)

The English translation of the same reads as under:-

“In this matter, the Request Application on behalf of
Defendant Nos. 1 to 3 is submitted as under:

In the present suit, Defendant Nos. 1 to 3 have received
a Show Cause Notice and a Summons. However, as the
Advocate for Defendant Nos. 1 to 3 has gone outstation,
today, they are unable to submit their statements/written
statement.

Hence, it is humbly prayed that, further time may please
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be granted to Defendant Nos. 1 to 3 to submit their
statements / written statement. Hence, this Request

Application.”

8. Although the said Application at Exhibit-11 is styled in the
manner that it has been filed on behalf of all the Respondents, the
said Application has been signed only by Respondent Nos.1 and 2 and
therefore, learned Cooperative Court has passed the following Order
on 27" August 2010:-

“Disputants & his Adv. Present.

Adj appl. for opp. No 1 & 2 allowed.

Opp 3 absent. exparte

c/say/w.s. for 14/9

s/d”

Thus, it is clear that adjournment Application of Opponent
Nos.1 and 2 has been allowed by the learned Judge, Cooperative
Court and as far as the Opponent No.3 is concerned, it is recorded
that he is absent and Order to proceed ex-parte against him was
passed. The Roznama clearly shows that thereafter, on all dates the
Respondents have remained absent and ultimately ex-parte Judgment
and Award was passed on 25" November 2010.

9. It is significant to note that the Respondents have been served

with the Suit summons and they have appeared in the case and
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sought adjournment and inspite of that, in the Application seeking
setting aside of Judgment and Award, it has been falsely stated that
the Respondents have not received any notice or Suit summons of the
said Cooperative Case. It is further significant to note that a learned
Single Judge issued notice in this Writ Petition by Order dated 8™
January 2020 and the Respondents were served. The office note
shows that the Respondents were served as per Bailiff report. It is
further significant to note that as inspite of service, none appeared for
the Respondents and therefore, a learned Single Judge by Order
dated 9™ March 2022, issued fresh notice and further directed that
notice to indicate that if Respondents failed to appear, the Court
would be constrained to proceed ex-parte against them. It is fruther
significant to note that inspite of receipt of said notice, the
Respondents have not appeared in the matter. Therefore, following
Order is passed on 21 August 2023:-

“1. Heard learned counsel appearing for the Petitioner.

2. A learned Single Judge by order dated 8™ January
2020 issued notice to the Respondents and directed the
learned Judge, Co-operative Court, Nashik not to
proceed further.

3. By order dated 9™ March 2022, the learned Single
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Judge noted that although the Respondents are served,
none appears for the Respondents and therefore,
directed the Registry to issue fresh notice indicating that
if the Respondents fail to appear, the Court would be
constrained to proceed ex-parte against them.

4. As per the office noting dated 30™ June 2023, the
Respondents are served. As none appears for the
Respondents, for giving one more and last opportunity,
stand over to 24® August 2023. It is made clear that on
that date, the Writ Petition will be heard finally, subject
to the convenience of the Court.”

(Emphasis added)

It is significant to note that inspite of service, Respondents are
not appearing.
10. This is a case where huge amount is due towards the Petitioner,
which is a Cooperative Bank. The Respondents have come up with a
totally false case that Suit summons has not been served. In the
impugned Orders, it is specifically stated that the Court should adopt
liberal approach while considering the delay condonation
Application. However, this is a case where the Respondents have
come up with totally false case that suit summons has never been

served on them. The orders of condonation of delay and setting aside
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ex-parte decrees are discretionary orders. The discretion is to be
exercised in judicious and reasonable manner. Such discretion is not
to be exercised in favour of litigants who come up with totally false
case and misleads the Court. It is settled legal position that the
litigants should approach the Court with clean hands.

11.  Accordingly, as the Respondents have come up with a totally
false case, this is not a case where the delay can be condoned and ex-
parte Award granted in favour of the Petitioner can be set aside.

12.  Accordingly, the impugned Order dated 31* January 2017
passed by the learned Cooperative Court, Nashik in Miscellaneous
Application No.7 of 2014 as well as the Order dated 28" March 2019
passed by the learned Member, Maharashtra State Cooperative
Appellate Court at Mumbai in Appeal No.125 of 2018 are quashed
and set aside and the said Miscellaneous Application No.7 of 2014 is
dismissed with cost.

13.  The Writ Petition is disposed of in above terms with no order as

to costs.

[MADHAYV J. JAMDAR, J.]
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