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Dusane

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

SECOND APPEAL NO.321 OF 2023
WITH
INTERIM APPLICATION NO. 4321 OF 2023

Ashok Raghunath Save & Ors. ...Appellants
V/s.

Smt. Darshana Dashrath Lokhande ...Respondents

& Ors.

Mr. Girish S. Godbole, Senior Counsel i/by Mr.
Devashish Godbole for Appellants.

Mr. Aniket Ransubhe for Respondents.

CORAM: MADHAYV J. JAMDAR, J.
DATE: 2nd May 2023

P.C.:

1. Heard Mr. Girish Godbole, learned Senior Counsel
appearing for the Appellants and Mr. Aniket Ransube, learned
Counsel appearing for the Respondents.

2. The Appellants are the original Defendant Nos.1 and 2 and
the Respondents are the original Plaintiffs.

3. The Plaintiffs filed Regular Civil Suit No.125 of 2014 in the
Court of learned Civil Judge, Junior Division, Palghar praying that

the sale-deed dated 5th September 2007 registered with the
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Sub-Registrar, Palghar be declared as illegal, not binding on the
Plaintiffs and the same is executed by playing fraud on the
Plaintiffs. The Plaintiffs have also sought possession. The learned
Trial Court by the Judgment and Decree dated 29th September
2022 decreed the suit and the learned First Appellate Court by
the Judgment and Decree dated 18th March 2023 passed in
Regular Civil Appeal No. 37 of 2022 has confirmed the decree
passed by the learned Trial Court. The Appellants are challenging
the legality and validity of both these Judgments and Decrees by
way of the present Second Appeal.
4. Mr. Godbole, learned Senior Counsel appearing for the
Appellants raised following substantial questions of law:

(i) Whether the Suit filed by the Plaintiffs is within

[imitation?

(ii) Whether the Plaintiffs have proved that fraud has

been played on them?

(iii) Whether the validity of sale-deed dated 5th
September 2007 can be challenged as the same has
been executed by Defendant No.1 on behalf of the
Plaintiffs in favour of Defendant No.2 on the basis of

valid power of attorney dated 19th July 2007?
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5. Before considering the substantial questions of law raised
by Mr. Godbole, learned Senior Counsel appearing for the
Appellants, it is necessary to set out certain factual aspects.

6. On 19th July 2007, the agreement of sale was executed
between the Plaintiffs in favour of Defendant No.1. Said
agreement dated 19th July 2007 (Exhibit 56) is produced by
DW-2 i.e. Defendant No.2. As far as the said document at
Exhibit 56 produced on behalf of Defendant Nos.1 and 2 is
concerned, it is important to note that the total consideration as
per the said document is Rs.1,74,730/-, however, the total
amount paid as per receipt on page 9 of the said document is
Rs.2,40,000/-. Apart from that, if Clause 1(a) is considered,
then an amount of Rs.1,00,000/- was to be paid within 15 days.
Clause No. 1(d) on page 4 also mentions that an amount of
Rs.34,730/- would be paid within one month from the date of
sale permission. It is further significant to note that the said
agreement dated 19th July 2007 records that the possession has
been handed over on the very day. It is admitted position that
the said agreement dated 19th July 2007 (Exhibit 56) produced
on behalf of the Defendants is not registered document. It is
also significant to note that the Clause 4 of said document
contemplates execution of power of attorney for the purpose of

obtaining sale permission. The said Clause No. 4 reads as under:
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(Emphasis added)

7. Thus, it is clear that the power of attorney contemplated
under Clause 4 is for the purpose of obtaining sale permission.
It is further significant to note that said Clause No. 4 specifically
mentions that after the receipt of permission, the balance
payment would be received by the Plaintiffs and thereafter sale
deed would be executed. Page Nos.3 and 9 of the said
agreement i.e. part of Exhibit 56 produced by the Defendants
are very important and therefore the same are scanned and

reproduced herein-below:
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Above scanned portion is typed as below :
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8. It is significant to note that the said document at Exhibit
56 is signed by all the Plaintiffs and Defendant No.1 on every
page. It is also significant to note that the Plaintiffs have
produced photocopy of the said document i.e. agreement dated
19th July 2007 (Exhibit 29). It is very relevant to note that the
said Exhibit 29 document is also executed by all the Plaintiffs
and the Defendant No.1. It is relevant to note page No. 3 of the
said document. It is also significant to note that the said
document bearing Exhibit 29 has no page No. 9 i.e. the Receipt
which is annexed to the document at Exhibit 56 produced by the
Defendants. The said page 3 of Exhibit 29 is scanned and

reproduced hereinbelow:
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Above scanned portion is typed as below :

“FHROT FeL=T TSR foeT adr =i,

2) fewde aofa— we #@isr a9, Seer 9 &St 307, argsr
g Ulegds! oW, H. W HEus UoeR saY STEeR
ATAS WIoie auii=t fHesshd—

T, fg. =. a7 (B.3TR.) TR (T)
234 — o—¢E—Y 2.3

g TEdt fewa  Gig  d@faaaaret gew fHewd’ oW

HATHTAT qT1e) SHTHH FStgTtsid HIHngo T 9

FHesiaredIer=i THT Talg fHossha 3T HhIAarsiaid I
TSt 3T Al Tear yeR ¥3 @1 U R, uee e
SIS AR T frdia g™ 949 aeygya g90d, JoT, 9%,
FZ, TEOT, SMS—MSIA, BT, 38 HU—IS0T, dfedrdH
EFHTHE, TSHIEN UTH NSl He FhITe, hIUTcaTal ThILa
gFF TEA 9 3adT e fHedhd g™ udt 37 @A &9
—— T T ——— HE) TAT 9@ wEH fGed e
Fge STOT AT HAd TGS T JEIAYT SFaer=] THoT
WET BT —— @R ® R ———— TH) Td A
STTSSIT HE=T SR Fddadl SRTST JH hgd &hH ® 0
——— (Tl MY ———— HE) TA0T WOH IRE/SHE U

oo 3TYA o ATRT "3 IEel STl Hadd el oo

ArefileiaqsT T8dT ed AT &idl, odrel T&ad gradt  dr
FIA Tt fogd fewt . oNfoT aerEt 3d0d TaRn
QrSTS GHOT 0= 3R

)  WEH TR ———— @7 T ———— AE) ATSAEA
—— wfe=ar T U TR
F) TR T ———— T B0 ———— HE) ISR
—— wfe==r 17 o STR.
F) EFRH BT ———— @7 TR ———— A7) SATSTAA

—— #fe=gia 379 20T SR

9. Thus, it is clear that although Exhibit 29 is photocopy of

Exhibit 56 i.e. said agreement dated 19th July 2007 yet page no.
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3 of Exhibit 29 shows blanks with respect to material particulars
whereas on page 3 of Exhibit 56, the blanks are filled but the
same are not countersignhed by the parties to the document. On
the basis of the evidence on record, both the Courts have
concurrently held that the said agreement is obtained by playing
fraud on the Plaintiffs. The relevant discussion of the learned
Trial Court is to be found in paragraphs 14, 15 16, 20, 21, 24

and 25, which read as under:

"14) On perusal of the said xerox copy of the
agreement (filed by Plaintiffs) at Exh. 29 it made
clear from the open eye that all pages are signed by
the parties including Plaintiffs. On page No. 02, some
portion is filled up by pen (handwritten-by pen). It
also made clear that page Nos. 03 and 04 are
having some blank portions ( which is not filled)
and it has concerned to the agreed sale amount,
earnest amount, remaining to be paid. No doubt
these two pages show the signatures of the parties.
Page No. 07 shows that it was executed on
19/07/2007 and having signed by the Plaintiff Nos.
01, 02 and affixed their photos. Page No. 08 shows
that Plaintiff Nos. 03 to 06 and Defendant No. 01
signed it by affixing their photos. It has total eight
pages and typed document. It is not registered
document.

15) On perusal of the said original copy of the
agreement (filed by Defendants' withess DW-2)
at Exh. 56, it made clear from the open eye that all
pages are signed by the parties, witnesses including
Plaintiffs. On page No. 02, some blank portion is
filled up by pen (handwritten-by pen). It also
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made clear that on page Nos. 03 to 04, some
blank portion is filled up by pen (handwritten-by
pen) and it has concerned to the agreed sale
amount, earnest money, remaining amount to
be paid. Page No. 07 shows that it was executed on
19/07/2007 and having signed by the Plaintiff Nos.
01, 02 by affixing their photos. Page No. 08 shows
that Plaintiff Nos. 03 to 06 and Defendant No. 01
signed it by affixing their photos. It is pertinent to
note that this document has one more page i.e.
page No. 09 styled as receipt (araft) and it has
been signed by the Plaintiffs and two withesses.
No doubt this page No. 09 is missed in the xerox
copy filed by the Plaintiff at Exh. 29. Means this
page is not the part of the agreement at copy
(Exh. 29).

16) Thus, record made clear that xerox copy at
Exh. 29 having eight pages signed by the parties
on every page and there is blank portion on the
page NO. 03 and 04 as regards agreed sale
amount, earnest amount and remaining amount
to be paid. It also made clear that this
document has not attached with page No. 09 i.e.
receipt (uadt). On the contrary, record also
made clear that, original copy at Exh. 56 having
nine pages signed by the parties on every page
and there is blank portion filled up by pen
(handwritten-by pen) on the page Nos. 03 and
04 as regards agreed sale amount, earnest
amount and remaining amount to be paid. It
also made clear that this document has attached
with page No. 09 i.e. receipt (u=s).

20) Apart from this, defendant have not taken
care to lead the proper evidence or cogent
evidence to prove their original copy of
agreement (Exh. 56). Because, original copy of
agreement (Exh. 56) was not filed by the

10
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Defendants at the time of commencing evidence
or before starting cross- examination of
plaintiff. It is the matter of record that, it was
not referred to the plaintiff Darshana or shown
to her during cross-examination which means
that, attention of witness (plaintiff Darshana)
was not drawn towards the handwritten portion
on the page Nos. 03 and 04 and page No. 09 i.e.
receipt (uradt) of the said original agreement
deed (Exh. 56). Therefore, adverse inference
can be drawn against defendants that, they
intentionally had not produced the same at
proper stage. Because, the burden is cast on the
defendants to prove the handwritten contents at page
Nos. 03 and 04 written in the said original agreement
by showing to the Plaintiff -Darshana during her
cross-examination. Cogent evidence did not come
on record as to why they have not filed the
original documents at proper stage and not
shown to the Plaintiffs' witness i.e. Plaintiff-
Darshana. Defendants witness i.e. DW-2 Vikas in his
cross-examination at Exh. 49 on page No. 06
specifically admitted that he possessed the original
agreement and original power of attorney from the
year 2007 to 2012 and thereafter, it has been given
to the defendant Ashok. He also admitted that, but
he has filed both the documents in the Court while
filing his affidavit-in-chief (Exh. 49). He also
admitted that, these documents were given to him by
the defendant No. 1 and he filed it on the record.
This fact itself shows that, though defendant No.
01 possessed the said original documents but
intentionally has not filed on record before
commencing evidence and failed to show the
same to the plaintiff- Darshana in her cross-
examination, which means that Plaintiff did not
get an opportunity to give explanation in
respect of contents of these documents.
Moreover, these documents have been filed

11
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after recording the evidence of Defendant No. 1
at Exh. 46. It is made clear that plaintiff did not
get an opportunity to cross-examine in respect
of contents of these documents (specially in
respect of handwritten contents at page Nos. 3,
4 and 09 at Exh. 56. Therefore, it can be said
that, original agreement (Exh. 56) is not proved
by the defendants against the Plaintiffs.

21. To prove the document agreement for sale,
it is necessary to prove the sale amount,
earnest amount and remaining amount be paid.
Burden always on the person to prove it to come to
the Court or claiming the rights. No doubt in the
present case plaintiffs have duty to prove the
agreement in (Exh.29) as per their story. In this
connection it can be said that, plaintiffs have
proved the said agreement by showing that
blank portion was there and was not filled up as
regards the sale amount, earnest amount and
remaining amount to be paid. But they failed to
show that Defendant No. 01 was agreed to purchase
the suit land for Rs. 2,00,000/- per guntha and given
earnest amount Rs. 4,80,000/-. Because nothing
documentary evidence on record filed by the
plaintiffs. In this situation burden shifts on the
defendants to prove their contentions. No doubt
receipt at page No. 09 at Exh. 56 has not shown
to the plaintiff Darshana. On perusal of the
present receipt, it shows that, it has been
signed by the plaintiffs and two witnesses. It
does not bear the signature of defendant No. 01
though he is party to the said document. It also
shows that, for agreed sale amount, plaintiffs
have received amount of Rs. 40,000/- by cash
and amount of Rs. 2,00,000/- by two cheques
dated 20/07/2007 i.e. total amount of Rs.
2,40,000/-. But it does not show that, from whom it
was received, as name and signature of defendant

12
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No. 01 has not shown on this receipt. Therefore, it is
difficult to hold that, the present receipt is the
part of original agreement deed or it has been
acknowledged against defendant No. O01.
Considering it has been signed by the plaintiffs and
his receipt is identified by the defendant withess DW-
2 Vikas it is necessary to verify the pleading and
evidence of the defendants. Defendants
themselves are asserted that, agreed sale
amount was Rs. 2,020/- per guntha i.e. total
amount of Rs. 1,74,730/- and earnest amount of
Rs. 40,000/- was paid on the date of
agreement. They also asserted that, they paid
Rs. 2,40,000/- to the plaintiffs. In my view,
defendants are pleaded contrary to the contents
of the document (Exh.56). Because page No. 03 of
the original agreement (Exh.56) show that, earnest
amount Rs. 40,000/- was paid on the date of
agreement and page No.09 (styled as 'receipt') shows
that Rs. 2,00,000/- was paid by the cheques. It can
not be digest that, purchaser can paid more
amount to the seller than the agreed amount.
Because defendants pleading and evidence
shows that, they paid Rs. 65,270/- extra or
more than agreed amount to the plaintiffs. This
calculation itself show that, as per the pleading of
defendants, they have not paid Rs. 2,00,000/- to the
plaintiffs for measurement of the land, repayment of
the loan taken by the plaintiffs on the suit land.
Therefore, considering the evidence of plaintiffs
and defendants it can be said that, plaintiffs
shows probabilities that, some portion was kept
blank while executing the said agreement.

24. Copy of agreement (Exh.29) shows that on
page No. 04, there is condition mentioned that,
remaining amount will be paid within one month
after obtaining permission for sale. No doubt this
paragraph is not completed and some portion was

13
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kept blank (in copy of agreement at Exh.29). But
original copy of the agreement (Exh.56) filed by the
defendants and relied by them shows that, page No.
04 and said para are filled up which shows the said
condition specifically. Second thing is that, Power of
Attorney in (Exh.30) is the admitted document
which supported to the said condition. Para No.
03 specifically highlighted on the fact that, Power of
Attorney holder has authority to apply for permissions
to sale. These two documents are having binding
force on the future transactions in respect of
permission for the sale. Plaintiffs asserted that, as
per these documents defendant No. 01 was
having or duty to apply for permission for sale
and to get it. No doubt in pleading and in evidence
defendant No. 01 denied the said obligation. But in
cross-examination at Exh. 46 he admitted that,
as per the said Power of Attorney he is bound to
apply for permissions and to get it. It is the
matter of record that, defendants are not filed
copy of said permissions or are not filed to show
that, defendant No. 01 was applied for the
same. Sale deed (Exh.34) is important document in
respect of this crucial point. On perusal of this copy, it
shows that, copy of permission for sale is not
attached with it. Contents nowhere supported to the
facts that, before execution of the sale deed, such
permission was obtained. Therefore, in view of the
above discussion it can be said that, the above
said sale deed was not executed by following
due process of law. Because it is admitted
position that, suit land is protected land or
tenancy land and required permission for sale.
Thus, plaintiffs proved that, the sale deed executed
illegally or having no legal force.

25. In view of the above said discussion it can be

said that, appreciation on oral and documentary facts
are completed. Now it is necessary to look into the

14
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legal aspect in respect of the said agreement, said
Power of Attorney and the said sale-deed. Xerox
copy of the agreement (Exh.29) is filed by the
plaintiffs and the original copy of the agreement
(Exh. 56) is filed by the defendants and they
have relied on it. No doubt copy (Exh.29) shows
that there is blank portion in respect of the
agreed sale amount, earnest amount and
amount remaining to be paid. Therefore, it is
difficult to consider the agreement amount. But copy
of the defendants filed at Exh. 56 made it clear
that, it was agreed to sale suit land for Rs.
2,020/~ i.e. for total amount of Rs. 1,74,730/-.
It means that, valuation of the suit land is more that
Rs. 100/-. In view of this aspect, it can be said that
it was required to register the said agreement.
Because both copies are reflected that,
possession of the suit land was delivered to the
defendant no. 01 on the day of execution of the
said agreement. Both <copies are the
unregistered document. As per provisions of Indian
Registration Act, this document is not come under the
purview of registered document. Therefore,
transactions take place under this document are not
legal.

(Emphasis added)

10. The learned First Appellate Court has confirmed the said
finding regarding fraud. Thus both the Courts have recorded
concurrent finding regarding fraud. It is relevant to note the
observations of the learned First Appellate Court in paragraph
nos. 43, 46 and 51, which read as under:

"43. Considering the nature of the aforesaid two
documents and the controversy inter se the parties
relating to the same, it appears that both the parties
were under bona fide belief at the time of
execution thereof that a permission for sale was

15
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necessary. However, the entry relating to the same
has been taken at a later time in August 2007.
Therefore, their belief about necessity seeking
permission for sale appears proper. However, when
the defendant No. 1 came to know about the
position of law as he claimed that permission for
sale was not required, he did not bring the same
to the notice of the plaintiffs. He allowed them
to be remained under that belief and further on
the basis of the aforesaid power of attorney,
sold the suit land to the defendant No.2.
However, the agreement for sale does not show
that the consideration amount was finalised and
fixed. It appears that the defendant No. 1 by
playing fraud relating to consideration amount
and by keeping the plaintiffs in dark, sold the
suit land to defendant No. 2.

46. Therefore, it shows that the amount of
consideration was agreed different than
Rs.1,74,730/-. The defendant No. 1 by means of
the receipt represented the plaintiffs that out of
total consideration, he was paying them
Rs.2,40,000/- and subsequently, filled in figures
in the agreement especially in clause No.1,
suitable to him and played fraud on the
plaintiffs. Under such circumstances, when the
consent of the plaintiffs was not free and so
obtained by fraud, the agreement for sale itself
became voidable at the option of the plaintiffs
who were aggrieved by the same.

51) Moreover, the defendant no.1 being an agent-
power of attorney holder of the plaintiffs was under
duty to inform such material changes to their
principal. He was also under obligation to inform the
plaintiffs about execution of the suit land in favour of
the defendant no.2 within reasonable time. However,
as admitted by him, the plaintiffs came to know about
such sale-deed in 2013. The defendant No. 1 has

16
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not disclosed as to why he kept suppressed the
factum of sale for about six years. Such silence
also amounts to a big fraud,which kept the plaintiffs
waiting for such permission for sale for a long time.
Moreover, execution of such sale would be
contrary to the condition in clause Nos. 4 and 14
of the agreement (Exh. 56) to the effect that the
plaintiffs had agreed to execute the sale-deed in
the name of the defendant No. 1 or any person
named by him within one month of seeking such
permission for sale. Thus, there is reason to
believe that when on the same day 19/07/2007,
the plaintiffs had put the such conditions in the
agreement, execution of a deed of power of
attorney by them authorising the defendant No.1
to execute the sale and accept the consideration
amount would not appear logical and proper and
therefore, there is reason to believe that such
power of sale also had been obtained by fraud
by the defendant No.1 by deceitfully inserting
the same though, the deed of power of attorney is
titled as general power of attorney and not a special
power of attorney."

(Emphasis added)

11. Mr. Godbole, learned Senior Counsel has failed to point out
that the concurrent findings recorded by both the Courts
regarding fraud is not in accordance with the evidence on
record. It is further significant to note that the said agreement
is dated 19th July 2007 and power of attorney is dated 19th July
2007. It appears that in August 2007, the Revenue Authorities
removed the remark that "the permission is required for sale of
the land" and thereafter sale-deed was executed by the

Defendant No.1 in favour of the Defendant No.2 on 5th
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September 2007. The sale-deed is executed by Defendant No.1
on behalf of the Plaintiffs and in his capacity as constituted
attorney on the basis of said power of attorney dated 19th July
2007. Therefore, it is relevant to note the terms and conditions
of the power of attorney. The said power of attorney in
paragraph 1 records that the same is general power of attorney
and the purpose mentioned is to do various acts for the purpose
of obtaining permission under the provisions of the Bombay
Tenancy and Agricultural Lands Act, 1948. The said relevant

Clause No.1 is reproduced herein-below for ready reference:

"o) faewde gvlA— wa W@ 99, Seer F gwSr 3T,
dISHT d Tiagehs! UesR, H. g0 fdys 9TosR g9+
AFR e @Sie gt Heha—

. fe. 7. &7 (¥3TR.) MFR (FT)
234 — o—¢R—Y 2.%3

& fUewa Gita dfraaardt sage ga ffesd’ o™
TENUA A1) A gSioMisid OMHEe . "SR F
Festateardr=i YT Heg, Hawa e FIwEaRiaia ww
ST AT FET I YRR ¥3 ST U SR, ¥R fHewa
I g RATF 2R/9/0v IS SR FEaT f&FFa
I[P A T HS PO AP TS fHewdEEa e
FhEft T FAA STOR TR, A ITRST HASA T
TH TR T AEY AAqGAF FHECAHS dB Hed
T X A HWOT SHUR AT |UA A7 SRS UreR
3MF ofHl’ TR TR AFY FEARMR FSTEIR AT TR
q GF TS PSS FH AT B T AW FA, STHS T
FOR THR T /T o JviygHOT..”

12. It is true that the power of attorney gives various powers

including the power to sale. However, as rightly contended by
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the learned Counsel appearing for the Respondents that the
agreement of sale has specifically stated that the power of
attorney is to be given only for the purpose of obtaining sale
permission and accordingly Clause No.1 of the power of attorney
also limits the said power. Admittedly the said power of attorney
is also not registered document.

13. On the basis of said power of attorney acting on behalf of
the Plaintiffs, Defendant No.1 executed registered sale-deed
dated 5th September 2007 in favour of Defendant No.2 and it is
the contention of the Defendants that the said sale-deed is a

valid document.
14. Mr. Godbole, learned Senior Counsel has relied on the
decisions of the Supreme Court in the matter of Rajni Tandon
Vs. Dulal Ranjan Ghosh Dastidar & Anr.' and Amar Nath
Vs. Gian Chand & Anr.>. Both these decsions are inter alia
relating to interpretation of Sections 32 and 33 of the
Registration Act, 1908. However, observations in paragraph 29
of Rajni Tandon (supra) are very important and the same is as
under:-
"29. The object of registration is designed to
guard against fraud by obtaining a
contemporaneous publication and an

unimpeachable record of each document. The
instant case is one where no allegation of fraud has

1 2009 14 SCC 782
2 (2022) 11 SCC 460
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been raised. In view thereof, the duty cast on the
registering officer under Section 32 of the Act was only
to satisfy himself that the document was executed by
the person by whom it purports to have been signed.
The Registrar upon being so satisfied and upon being
presented with a document to be registered had to
proceed with the registration of the same."

(Emphasis supplied)

15. In the present case, both the Courts have concurrently
held that the said agreement dated 19th July 2007 as well as
power of attorney dated 19th July 2007 have been obtained by
playing fraud on the Plaintiffs. There is nothing on record, which
has been pointed out before this Court that said findings are not
in consonance with the evidence on record.

16. As both the Courts have held that the agreement dated
19th July 2007 and power of attorney dated 19th July 2007 have
been obtained by fraud, both the Courts have held that the sale-
deed dated 5th September 2007 executed on the basis of said
fraudulent power of attorney is null and void.

17. Mr. Godbole, learned Senior Counsel appearing on behalf of
the Appellants has also raised contentions regarding limitation,
however, both the Courts have concurrently held that in 2012,
the Plaintiffs came to know about certain aspects and therefore,
the suit filed on 7th August 2014 is within limitation. There is no

illegality in the said finding.
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18. It is significant to note that neither the said agreement
dated 19th July 2007 nor the power of attorney dated 19th July
2007 giving power to sale are registered documents. Therefore,
no rights are created either in favour of the Defendant No.1 or
the Defendant No.2.

19. Mr. Godbole, learned Senior Counsel appearing for the
Appellants also raised the contention that if Courts are holding
that the agreement and power of attorney dated 19th July 2007
are fraudulent and therefore, the sale-deed dated 5th
September 2007 executed on the basis of such power of
attorney is fraudulent then the Court should have directed
refund of the amount which the Plaintiffs have received.

20. In this behalf, it is most important to note that said
contention appears to have not been raised before the learned
Trial Court as well as the First Appellate Court. Apart from that,
both the Courts have concurrently held that the fraud has been
played by the Defendant No.1 on the Plaintiffs. It is further
significant to note that on the very day i.e. on 19th July 2007,
when the agreement was executed, the possession of the suit
property is handed over to the Defendant No.1 and thereafter on
5th September 2007 i.e. on the date of execution of sale-deed,
the possession has been handed over to Defendant No.2. Thus,

in fact, the Defendants have derived the benefit of such
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fraudulent transaction, and therefore, there is no substance in
the said alternate contention raised by Mr. Godbole, learned
Senior Counsel.

21. Accordingly, there is no substance in any of the substantial
questions of law raised by Mr. Girish Godbole, learned Senior
Counsel appearing for the Appellants. Therefore, the Second
Appeal is dismissed with costs.

22. In view of dismissal of the Second Appeal, nothing survives
in the Interim Application No. 4321 of 2023 and the same is
accordingly disposed of.

23. Mr. Godbole, learned Senior Counsel appearing for the
Appellants seeks continuation of the interim relief as granted by
the learned Appellate Court. However, for the reasons recorded

hereinabove, the said request is rejected.

(MADHAY J. JAMDAR, 1.)

Q2



