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Dusane

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CIVIL APPELLATE JURISDICTION 

SECOND APPEAL NO.321 OF 2023

WITH

INTERIM APPLICATION NO. 4321 OF 2023

Ashok Raghunath Save & Ors. …Appellants

V/s.

Smt. Darshana Dashrath Lokhande …Respondents

& Ors.

Mr.  Girish  S.  Godbole,  Senior  Counsel  i/by  Mr.

Devashish Godbole for Appellants.

Mr. Aniket Ransubhe for Respondents.

CORAM: MADHAV J. JAMDAR, J. 

DATE: 2nd May 2023

   

P.C.:

1.  Heard  Mr.  Girish  Godbole,  learned  Senior  Counsel

appearing for the Appellants and Mr.  Aniket Ransube, learned

Counsel appearing for the Respondents.

2. The Appellants are the original Defendant Nos.1 and 2 and

the Respondents are the original Plaintiffs.  

3. The Plaintiffs filed Regular Civil Suit No.125 of 2014 in the

Court of learned Civil Judge, Junior Division, Palghar praying that

the  sale-deed dated  5th September 2007 registered  with  the
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Sub-Registrar, Palghar be declared as illegal, not binding on the

Plaintiffs  and  the  same  is  executed  by  playing  fraud  on  the

Plaintiffs. The Plaintiffs have also sought possession. The learned

Trial Court by the Judgment and Decree dated 29th September

2022 decreed the suit and the learned First Appellate Court by

the  Judgment  and  Decree  dated  18th  March  2023  passed  in

Regular Civil Appeal No. 37 of 2022 has confirmed the decree

passed by the learned Trial Court. The Appellants are challenging

the legality and validity of both these Judgments and Decrees by

way of the present Second Appeal. 

4. Mr.  Godbole,  learned  Senior  Counsel  appearing  for  the

Appellants raised following substantial questions of law:

(i) Whether the Suit filed by the Plaintiffs is within

limitation?

(ii) Whether the Plaintiffs have proved that fraud has

been played on them?

(iii) Whether the validity of sale-deed dated 5th

September 2007 can be challenged as the same has

been executed by Defendant No.1 on behalf of the

Plaintiffs in favour of Defendant No.2 on the basis of

valid power of attorney dated 19th July 2007?

2



21 SA 321.2023.doc

5. Before considering the substantial questions of law raised

by  Mr.  Godbole,  learned  Senior  Counsel  appearing  for  the

Appellants, it is necessary to set out certain factual aspects.

6. On 19th July 2007, the agreement of sale was executed

between  the  Plaintiffs  in  favour  of  Defendant  No.1.  Said

agreement  dated 19th July  2007 (Exhibit  56)  is  produced by

DW-2  i.e.  Defendant  No.2.   As  far  as  the  said  document  at

Exhibit  56  produced  on  behalf  of  Defendant  Nos.1  and  2  is

concerned, it is important to note that the total consideration as

per  the  said  document  is  Rs.1,74,730/-,  however,  the  total

amount paid as per receipt on page 9 of the said document is

Rs.2,40,000/-.  Apart from that,  if  Clause 1(a) is  considered,

then an amount of Rs.1,00,000/- was to be paid within 15 days.

Clause No.  1(d)  on page 4 also mentions that  an amount of

Rs.34,730/- would be paid within one month from the date of

sale permission.  It  is  further significant to note that  the said

agreement dated 19th July 2007 records that the possession has

been handed over on the very day.  It is admitted position that

the said agreement dated 19th July 2007 (Exhibit 56) produced

on behalf of the Defendants is not registered document.  It is

also  significant  to  note  that  the  Clause  4  of  said  document

contemplates execution of  power of attorney for the purpose of

obtaining sale permission. The said Clause No. 4 reads as under:
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"oj  o.kZu  dsysyh  feGdr  gh  dqGdk;|kph  vkgs-  R;kdfjrk  fodzh

ijokuxh  feGo.ks  vko';d  vkgs- lnjph  fodzh  ijokuxh  lacaf/kr

vf/kdk&;kdMwu   feGok;ph vkgs-  fodzh  ijokuxh feGkysuarj  vkEgh

rqepsdMwu  moZfjr  jDde fLodk:u  [kjsnh[kr  rqeps  ukos  fdaok  rqEgh

lkaxky R;kps ukos d:u nsow- njE;kups dkGkr vkepsiSdh dks.kklgh   e`R;w

vkY;kl g;k djkjkph iqrZrk vkeps okyhokjl vFkok dqVwach; ;kauh djko;kph

vkgs-  R;kdkeh vko';d vl.kkjs  d/khgh jn~n u gks.kkjs  dqGeq[kR;kji= vkEgh

rqEgkl nsow R;k vk/kkjs rqEgh vkeps [kpkZus fodzh ijokuxh feGfo.ksph vkgs- fodzh

ijokuxh feGkysuarj 1 efgU;kps vkar rqEgh oj mYysf[kr moZfjr jDde vkEgkl

nsowu  uksan.khd`r  [kjsnh[kr  d:u ?ks.ks  rqepsoj  dk;ns'khjfjR;k  ca/kudkjd

jkfgy-Þ 

(Emphasis added)

7.   Thus, it is clear that the power of attorney contemplated

under Clause 4 is for the purpose of obtaining sale permission.

It is further significant to note that said Clause No. 4 specifically

mentions  that  after  the  receipt  of  permission,  the  balance

payment would be received by the Plaintiffs and thereafter sale

deed  would  be  executed.  Page  Nos.3  and  9  of  the  said

agreement i.e. part of Exhibit 56 produced by the Defendants

are  very  important  and  therefore  the  same are  scanned and

reproduced herein-below:
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Above scanned portion is typed as below :

ßdkj.ks lnjpk lkBsdjkj fygwu nsrks dh]

1½ feGdrhps o.kZu& xkao ekSts okos] ftYgk o rqdMh Bk.ks] rkyqdk

o  iksVrqdMh  iky?kj]  es-  nq¸;e  fuca/kd  iky?kj  g;kaps  vf/kdkj

{ks=krhy [kkyhy o.kZukaph feGdr&

l-ua- fg- ua- {ks= ¼gs-vkj-½ vkdkj ¼:-iS-½ 

135  && 0&86&5     1-93

gh  xorh  feGdr  ¼thl  laf{kIrrslkBh  ^lnjgw  feGdr*  vls

lacks/k.;kr  ;kos½  vkeps  oMhyksikftZr  lkekbZd  ekydh  o

dCtsofgokVhph vlwu lnjgw feGdr vkEgkl dqGdk;|kvarxZr izkIr

>kyh vlwu fu;af=r lRrk izdkj 43 yk ik= vkgs- lnjgw feGdr

vktjksth vkgs R;k fLFkrhr rqEgkl loZ ckstkiklwu eqDr] r`.k] r:]

dk"V]  ik"kk.k]  >kM&>kMkasjk]  gok]  mtsM  ?ks.ks&lksM.ks]  ofgokVhps

gDdklg] btesaV}kjk izkIr >kysY;k loZ gDdkalg] dks.kR;kgh izdkjpk

gDd jk[kwu u Bsork lnjph feGdr rqEgkl izrh xqaBk jDde :i;s

2020@&  ¼v{kjh :i;s nksu gtkj ohl ek=½ g;k Hkkokus dk;e

fodr  ns.ksps  dcwy  vkf.k  ekU;  djhr  vlwu  lnj  Hkkokizek.ks

O;ogkjkph ,dw.k jDde :i;s 1]74]730@&  ¼v{kjh  :i;s ,d

yk[k  PkkS&;kgRrj  gtkj  lkrls  rhl  ek=½  gksr  vlwu  vktjksth

lnjpk  djkj  djrsosGh  vkEgkyk  rqeps  dMwu  jDde  :i;s

40]000@&  ¼v{kjh  :i;s  pkGhl  gtkj  ek=½  c;k.kk  Eg.kwu

jks[k@psd}kjs izkIe >kys vlwu rs vkEgh ?ksowu ikoyks vkf.k lnjps

djkjkoj  [kkyhy lk{khnkjkale{k  lg;k  d:u ekU;  djrks]  R;kph

Lora=  ikorh  g;k  djkjkps  'ksoVh  fygwu  fnysyh  vkgs-  vkf.k

O;ogkjkph moZjhr jDde [kkyhy izek.ks ns.ksph vkgs-

v½ jDde  :i;s 1]00]000@&  ¼v{kjh  :i;s ,d yk[k ek=½

vktiklwu 15 fnolkaps vkr ns.ksph vkgs-Þ 

ikorh

ßlnjph ikorh fygwu nsrks dh] oj mYysf[kr O;ogkjkps jDdesiSdh

vktrkxr jDde  :i;s  2]40]000@&  ¼v{kjh  :i;s  nksu  yk[k

pkGhl  gtkj  ek=½  fygwu  ?ks.kkj  ;kapsdMwu  fygwu  ns.kkj  ;kauk

jks[k@psd}kjs  izkIr  >kys  vlwu  rs  [kkyhy  lkf{knkjkale{k  lg;k

d:u ekU; djhr vkgsr-Þ
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8. It is significant to note that the said document at Exhibit

56 is signed by all the Plaintiffs and Defendant No.1 on every

page.  It  is  also  significant  to  note  that  the  Plaintiffs  have

produced photocopy of the said document i.e. agreement dated

19th July 2007 (Exhibit 29).  It is very relevant to note that the

said Exhibit 29 document is also executed by all the Plaintiffs

and the Defendant No.1.  It is relevant to note page No. 3 of the

said  document.   It  is  also  significant  to  note  that  the  said

document bearing Exhibit 29 has no page No. 9 i.e. the Receipt

which is annexed to the document at Exhibit 56 produced by the

Defendants.  The  said  page  3  of  Exhibit  29  is  scanned  and

reproduced hereinbelow:
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Above scanned portion is typed as below :

ßdkj.ks lnjpk lkBsdjkj fygwu nsrks dh]

1½ feGdrhps o.kZu& xkao ekSts okos] ftYgk o rqdMh Bk.ks] rkyqdk

o  iksVrqdMh  iky?kj]  es-  nq¸;e  fuca/kd  iky?kj  g;kaps  vf/kdkj

{ks=krhy [kkyhy o.kZukaph feGdr&

l-ua- fg- ua- {ks= ¼gs-vkj-½ vkdkj ¼:-iS-½ 

135  && 0&86&5     1-93

gh  xorh  feGdr  ¼thl  laf{kIrrslkBh  ^lnjgw  feGdr*  vls

lacks/k.;kr  ;kos½  vkeps  oMhyksikftZr  lkekbZd  ekydh  o

dCtsofgokVhph vlwu lnjgw feGdr vkEgkl dqGdk;|kvarxZr izkIr

>kyh vlwu fu;af=r lRrk izdkj 43 yk ik= vkgs- lnjgw feGdr

vktjksth vkgs R;k fLFkrhr rqEgkl loZ ckstkiklwu eqDr] r`.k] r:]

dk"V]  ik"kk.k]  >kM&>kMkasjk]  gok]  mtsM  ?ks.ks&lksM.ks]  ofgokVhps

gDdklg] btesaV}kjk izkIr >kysY;k loZ gDdkalg] dks.kR;kgh izdkjpk

gDd jk[kwu u Bsork lnjph feGdr rqEgkl izrh xqaBk jDde :i;s

&&&  ¼v{kjh  :i;s &&& ek=½ g;k Hkkokus dk;e fodr ns.ksps

dcwy vkf.k ekU; djhr vlwu lnj Hkkokizek.ks  O;ogkjkph ,dw.k

jDde  :i;s  &&&   ¼v{kjh  :i;s  &&&& ek=½  gksr  vlwu

vktjksth lnjpk djkj djrsosGh vkEgkyk rqeps dMwu jDde :i;s

&&& ¼v{kjh :i;s &&&& ek=½ c;k.kk Eg.kwu jks[k@psd}kjs izkIe

>kys vlwu rs vkEgh ?ksowu ikoyks vkf.k lnjps djkjkoj [kkyhy

lk{khnkjkale{k lg;k d:u ekU; djrks]  R;kph Lora= ikorh g;k

djkjkps 'ksoVh fygwu fnysyh vkgs- vkf.k O;ogkjkph moZjhr jDde

[kkyhy izek.ks ns.ksph vkgs-

v½ jDde :i;s &&&& ¼v{kjh :i;s &&&& ek=½ vktiklwu

&& efgU;kaps vkr ns.ksph vkgs-

c½ jDde :i;s &&&& ¼v{kjh :i;s &&&& ek=½ vktiklwu

&& efgU;kaps vkr ns.ksph vkgs- 

d½ jDde :i;s &&&& ¼v{kjh :i;s &&&& ek=½ vktiklwu

&& efgU;kaps vkr ns.ksph vkgs-Þ 

9. Thus, it is clear that although Exhibit 29 is photocopy of

Exhibit 56 i.e. said agreement dated 19th July 2007 yet page no.
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3 of Exhibit 29 shows blanks with respect to material particulars

whereas on page 3 of Exhibit 56, the blanks are filled but the

same are not countersigned by the parties to the document. On

the  basis  of  the  evidence  on  record,  both  the  Courts  have

concurrently held that the said agreement is obtained by playing

fraud on the Plaintiffs.  The relevant discussion of the learned

Trial Court is to be found in paragraphs 14, 15 16, 20, 21, 24

and 25, which read as under:

"14) On  perusal  of  the  said  xerox  copy  of  the

agreement (filed by Plaintiffs) at Exh. 29 it made

clear from the open eye that all pages are signed by

the parties including Plaintiffs.  On page No. 02, some

portion is filled up by pen (handwritten-by pen).  It

also  made  clear  that  page  Nos.  03  and  04  are

having some blank portions ( which is not filled)

and it has concerned to the agreed sale amount,

earnest amount, remaining to be paid.  No doubt

these two pages show the signatures of the parties.

Page  No.  07  shows  that  it  was  executed  on

19/07/2007 and having signed by the Plaintiff  Nos.

01, 02 and affixed their photos.  Page No. 08 shows

that  Plaintiff  Nos.  03  to  06  and  Defendant  No.  01

signed it by affixing their photos.  It has total eight

pages  and  typed  document.   It  is  not  registered

document.  

15) On perusal of the said original copy of the

agreement (filed by Defendants' witness DW-2)

at Exh. 56, it made clear from the open eye that all

pages are signed by the parties, witnesses including

Plaintiffs.  On page No. 02, some blank portion is

filled up by pen (handwritten-by pen).  It also

9
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made clear that on page Nos. 03 to 04, some

blank portion is filled up by pen (handwritten-by

pen)  and it  has  concerned to the agreed sale

amount,  earnest  money,  remaining  amount  to

be paid. Page No. 07 shows that it was executed on

19/07/2007 and having signed by the Plaintiff  Nos.

01, 02 by affixing their photos. Page No. 08 shows

that  Plaintiff  Nos.  03  to  06  and  Defendant  No.  01

signed it by affixing their photos.  It is pertinent to

note that this document has one more page i.e.

page No. 09 styled as receipt (ikorh) and it has

been signed by the Plaintiffs and two witnesses.

No doubt this page No. 09 is missed in the xerox

copy filed by the Plaintiff at Exh. 29.  Means this

page is not the part of the agreement at copy

(Exh. 29).  

16) Thus,  record  made  clear  that  xerox  copy at

Exh. 29 having eight pages signed by the parties

on every page and there is blank portion on the

page  NO.  03  and  04  as  regards  agreed  sale

amount, earnest amount and remaining amount

to  be  paid.   It  also  made  clear  that  this

document has not attached with page No. 09 i.e.

receipt  (ikorh).   On  the  contrary,  record  also

made clear that, original copy at Exh. 56 having

nine pages signed by the parties on every page

and  there  is  blank  portion  filled  up  by  pen

(handwritten-by pen) on the page Nos. 03 and

04  as  regards  agreed  sale  amount,  earnest

amount and remaining amount to be paid.   It

also made clear that this document has attached

with page No. 09 i.e. receipt (ikorh).

20) Apart  from this,  defendant  have  not  taken

care  to  lead  the  proper  evidence  or  cogent

evidence  to  prove  their  original  copy  of

agreement (Exh. 56).  Because, original copy of

agreement  (Exh.  56)  was  not  filed  by  the

10
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Defendants at the time of commencing evidence

or  before  starting  cross-  examination  of

plaintiff.  It is the matter of record that, it was

not referred to the plaintiff Darshana or shown

to  her  during  cross-examination  which  means

that,  attention  of  witness  (plaintiff  Darshana)

was not drawn towards the handwritten portion

on the page Nos. 03 and 04 and page No. 09 i.e.

receipt  (ikorh)  of  the  said  original  agreement

deed  (Exh.  56).  Therefore,  adverse  inference

can  be  drawn  against  defendants  that,  they

intentionally  had  not  produced  the  same  at

proper stage.  Because, the burden is cast on the

defendants to prove the handwritten contents at page

Nos. 03 and 04 written in the said original agreement

by  showing  to  the  Plaintiff  -Darshana  during  her

cross-examination.  Cogent evidence did not come

on  record  as  to  why  they  have  not  filed  the

original  documents  at  proper  stage  and  not

shown  to  the  Plaintiffs'  witness  i.e.  Plaintiff-

Darshana.  Defendants witness i.e. DW-2 Vikas in his

cross-examination  at  Exh.  49  on  page  No.  06

specifically  admitted  that  he  possessed  the  original

agreement and original  power of  attorney from the

year 2007 to 2012 and thereafter, it has been given

to the defendant Ashok.  He also admitted that, but

he has filed both the documents in the Court while

filing  his  affidavit-in-chief  (Exh.  49).   He  also

admitted that, these documents were given to him by

the defendant  No.  1 and he filed  it  on the record.

This fact itself  shows that,  though defendant No.

01 possessed the said  original  documents  but

intentionally  has  not  filed  on  record  before

commencing  evidence  and  failed  to  show  the

same  to  the  plaintiff-  Darshana  in  her  cross-

examination, which means that Plaintiff did not

get  an  opportunity  to  give  explanation  in

respect  of  contents  of  these  documents.

Moreover,  these  documents  have  been  filed

11
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after recording the evidence of Defendant No. 1

at Exh. 46. It is made clear that plaintiff did not

get an opportunity to cross-examine in respect

of  contents  of  these  documents  (specially  in

respect of handwritten contents at page Nos. 3,

4 and 09 at Exh. 56. Therefore, it can be said

that, original agreement (Exh. 56) is not proved

by the defendants against the Plaintiffs. 

21. To prove the document agreement for sale,

it  is  necessary  to  prove  the  sale  amount,

earnest amount and remaining amount be paid.

Burden always on the person to prove it to come to

the  Court  or  claiming  the  rights.  No  doubt  in  the

present  case  plaintiffs  have  duty  to  prove  the

agreement in (Exh.29) as per their story. In this

connection  it  can  be  said  that,  plaintiffs  have

proved  the  said  agreement  by  showing  that

blank portion was there and was not filled up as

regards the sale  amount,  earnest  amount  and

remaining amount to be paid. But they failed to

show that Defendant No. 01 was agreed to purchase

the suit land for Rs. 2,00,000/- per guntha and given

earnest  amount  Rs.  4,80,000/-.  Because  nothing

documentary  evidence  on  record  filed  by  the

plaintiffs.  In  this  situation  burden  shifts  on  the

defendants  to  prove  their  contentions.  No  doubt

receipt at page No. 09 at Exh. 56 has not shown

to  the  plaintiff  Darshana.  On  perusal  of  the

present  receipt,  it  shows  that,   it  has  been

signed by the plaintiffs  and two witnesses.  It

does not bear the signature of defendant No. 01

though he is party to the said document. It also

shows  that,  for  agreed  sale  amount,  plaintiffs

have received amount of Rs. 40,000/- by cash

and amount of Rs. 2,00,000/- by two cheques

dated  20/07/2007  i.e.  total  amount  of  Rs.

2,40,000/-. But it does not show that, from whom it

was  received,  as  name and signature  of  defendant

12
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No. 01 has not shown on this receipt. Therefore, it is

difficult to hold that, the present receipt is the

part of original agreement deed or it has been

acknowledged  against  defendant  No.  01.

Considering it has been signed by the plaintiffs and

his receipt is identified by the defendant witness DW-

2  Vikas  it  is  necessary  to  verify  the  pleading  and

evidence  of  the  defendants.  Defendants

themselves  are  asserted  that,  agreed  sale

amount  was  Rs.  2,020/-  per  guntha  i.e.  total

amount of Rs. 1,74,730/- and earnest amount of

Rs.  40,000/-  was  paid  on  the  date  of

agreement.  They also asserted that,  they paid

Rs.  2,40,000/-  to  the  plaintiffs.  In  my  view,

defendants are pleaded contrary to the contents

of the document (Exh.56). Because page No. 03 of

the original  agreement (Exh.56) show that, earnest

amount  Rs.  40,000/-  was  paid  on  the  date  of

agreement and page No.09 (styled as 'receipt') shows

that Rs. 2,00,000/- was paid by the cheques. It can

not  be  digest  that,  purchaser  can  paid  more

amount to the seller than the agreed amount.

Because  defendants  pleading  and  evidence

shows  that,  they  paid  Rs.  65,270/-  extra  or

more than agreed amount to the plaintiffs. This

calculation  itself  show that,  as  per  the  pleading  of

defendants, they have not paid Rs. 2,00,000/- to the

plaintiffs for measurement of the land, repayment of

the  loan  taken  by  the  plaintiffs  on  the  suit  land.

Therefore, considering the evidence of plaintiffs

and  defendants  it  can  be  said  that,  plaintiffs

shows probabilities that, some portion was kept

blank while executing the said agreement.

24. Copy of agreement (Exh.29) shows that on

page No. 04, there is condition mentioned that,

remaining amount will be paid within one month

after obtaining permission for sale. No doubt this

paragraph  is  not  completed  and  some portion  was

13
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kept  blank  (in  copy  of  agreement  at  Exh.29).  But

original copy of the agreement (Exh.56) filed by the

defendants and relied by them shows that, page No.

04 and said para are filled up which shows the said

condition specifically.  Second thing is that, Power of

Attorney in (Exh.30) is the admitted document

which supported to the said condition. Para No.

03 specifically highlighted on the fact that, Power of

Attorney holder has authority to apply for permissions

to  sale.  These  two  documents  are  having  binding

force  on  the  future  transactions  in  respect  of

permission  for  the  sale.  Plaintiffs  asserted  that,  as

per  these  documents  defendant  No.  01  was

having or duty to apply for permission for sale

and to get it. No doubt in pleading and in evidence

defendant No. 01 denied the said obligation. But  in

cross-examination at Exh. 46 he admitted that,

as per the said Power of Attorney he is bound to

apply  for  permissions  and  to  get  it.  It  is  the

matter  of  record  that,  defendants  are  not  filed

copy of said permissions or are not filed to show

that,  defendant  No.  01  was  applied  for  the

same. Sale deed (Exh.34) is important document in

respect of this crucial point. On perusal of this copy, it

shows  that,  copy  of  permission  for  sale  is  not

attached with it. Contents nowhere supported to the

facts  that,  before execution of  the sale  deed,  such

permission was obtained. Therefore, in view of the

above discussion it can be said that, the above

said  sale deed was not executed by following

due  process  of  law.  Because  it  is  admitted

position  that,  suit  land  is  protected  land  or

tenancy land and required permission for sale.

Thus, plaintiffs proved that, the sale deed executed

illegally or having no legal force. 

25.  In view of the above said discussion it can be

said that, appreciation on oral and documentary facts

are completed. Now it is necessary to look into the

14
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legal  aspect  in respect  of  the said agreement,  said

Power  of  Attorney  and  the  said  sale-deed.  Xerox

copy of the agreement (Exh.29) is filed by the

plaintiffs and the original copy of the agreement

(Exh.  56)  is  filed by the defendants  and they

have relied on it. No doubt copy (Exh.29) shows

that  there  is  blank  portion  in  respect  of  the

agreed  sale  amount,  earnest  amount  and

amount  remaining  to  be  paid.  Therefore,  it  is

difficult to consider the agreement amount. But copy

of the defendants filed at Exh. 56 made it clear

that,  it  was  agreed  to  sale  suit  land  for  Rs.

2,020/- i.e. for total amount of Rs. 1,74,730/-.

It means that, valuation of the suit land is more that

Rs. 100/-. In view of this aspect, it can be said that

it was required to register  the said agreement.

Because  both  copies  are  reflected  that,

possession of the suit land was delivered to the

defendant no. 01 on the day of execution of the

said  agreement.  Both  copies  are  the

unregistered document. As per provisions of Indian

Registration Act, this document is not come under the

purview  of  registered  document.  Therefore,

transactions take place under this document are not

legal. 

(Emphasis added) 

10.  The learned First Appellate Court has confirmed the said

finding  regarding  fraud.  Thus  both  the  Courts  have  recorded

concurrent finding regarding fraud.  It is relevant to note the

observations of the learned First Appellate Court in paragraph

nos. 43, 46 and 51, which read as under:

"43. Considering  the  nature  of  the  aforesaid  two

documents  and the controversy  inter  se the parties

relating to the same, it appears that both the parties

were  under  bona  fide belief  at  the  time  of

execution thereof that a permission for sale was
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necessary. However, the entry relating to the same

has  been  taken  at  a  later  time  in  August  2007.

Therefore,  their  belief  about  necessity  seeking

permission for sale appears proper.  However, when

the  defendant  No.  1  came  to  know about  the

position of law as he claimed that permission for

sale was not required, he did not bring the same

to the notice of the plaintiffs.  He allowed them

to be remained under that belief and further on

the  basis  of  the  aforesaid  power  of  attorney,

sold  the  suit  land  to  the  defendant  No.2.

However, the agreement for sale does not show

that the consideration amount was finalised and

fixed.  It  appears  that  the  defendant  No.  1  by

playing fraud relating to consideration amount

and by keeping the plaintiffs  in  dark,  sold the

suit land to defendant No. 2.

46. Therefore,  it  shows  that  the  amount  of

consideration  was  agreed  different  than

Rs.1,74,730/-.  The defendant No. 1 by means of

the receipt represented the plaintiffs that out of

total  consideration,  he  was  paying  them

Rs.2,40,000/- and subsequently, filled in figures

in  the  agreement  especially  in  clause  No.1,

suitable  to  him  and  played  fraud  on  the

plaintiffs.  Under such circumstances, when the

consent  of  the  plaintiffs  was  not  free  and  so

obtained by fraud, the agreement for sale itself

became voidable at the option of the plaintiffs

who were aggrieved by the same.

51)  Moreover, the defendant no.1 being an agent-

power of attorney holder of the plaintiffs was under

duty  to  inform  such  material  changes  to  their

principal. He was also under obligation to inform the

plaintiffs about execution of the suit land in favour of

the defendant no.2 within reasonable time. However,

as admitted by him, the plaintiffs came to know about

such sale-deed in 2013.  The defendant No. 1 has
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not disclosed as to why he kept suppressed the

factum of sale for about six years.  Such silence

also amounts to a big fraud,which kept the plaintiffs

waiting for such permission for sale for a long time.

Moreover,  execution  of  such  sale  would  be

contrary to the condition in clause Nos. 4 and 14

of the agreement (Exh. 56) to the effect that the

plaintiffs had agreed to execute the sale-deed in

the name of the defendant No. 1 or any person

named by him within one month of seeking such

permission  for  sale.  Thus,  there  is  reason  to

believe that when on the same day 19/07/2007,

the plaintiffs had put the such conditions in the

agreement,  execution  of  a  deed  of  power  of

attorney by them authorising the defendant No.1

to execute the sale and accept the consideration

amount would not appear logical and proper and

therefore,  there is reason to believe that such

power of sale also had been obtained by fraud

by  the  defendant  No.1  by  deceitfully  inserting

the same though, the deed of power of attorney is

titled as general power of attorney and not a special

power of attorney." 

(Emphasis added)

11. Mr. Godbole, learned Senior Counsel has failed to point out

that  the  concurrent  findings  recorded  by  both  the  Courts

regarding  fraud  is  not  in  accordance  with  the  evidence  on

record.  It is further significant to note that the said agreement

is dated 19th July 2007 and power of attorney is dated 19th July

2007.  It appears that in August 2007, the Revenue Authorities

removed the remark that "the permission is required for sale of

the  land"  and  thereafter  sale-deed  was  executed  by  the

Defendant  No.1  in  favour  of  the  Defendant  No.2  on  5th

17
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September 2007. The sale-deed is executed by Defendant No.1

on  behalf  of  the  Plaintiffs  and  in  his  capacity  as  constituted

attorney on the basis of said power of attorney dated 19th July

2007.  Therefore, it is relevant to note the terms and conditions

of  the  power  of  attorney.  The  said  power  of  attorney  in

paragraph 1 records that the same is general power of attorney

and the purpose mentioned is to do various acts for the purpose

of  obtaining  permission  under  the  provisions  of  the  Bombay

Tenancy and Agricultural  Lands Act,  1948.  The said relevant

Clause No.1 is reproduced herein-below for ready reference:

"1½ feGdrhps  o.kZu&  xkao  ekSts  okos]  ftYgk  o  rqdMh  Bk.ks]

rkyqdk  o  iksVrqdMh  iky?kj]  es-  nq¸;e  fuca/kd  iky?kj  g;kaps

vf/kdkj {ks=krhy [kkyhy o.kZukaph feGdr&

l-ua- fg- ua- {ks= ¼gs-vkj-½ vkdkj ¼:-iS-½ 

135 && 0&86&5     1-93

gh  feGdr  ¼thl  laf{kIrrslkBh  g;kiq<s  ^lnjgw  feGdr*  vls

lacks/k.;kr  ;kos½  vkeps  oMhyksikftZr  lkekbZd  ekydh  o

dCtsofgokVhph vlwu lnjgw feGdr vkEgkl dqGdk;|kvarxZr izkIr

>kyh vlwu fu;af=r lRrk izdkj 43 yk ik= vkgs- lnj feGdr

vkEgh rqEgkl fnukad 19@7@07 jksthps lkBsdjkjkus dk;e fodr

ns.;kps ekU; o dcwy dsys vlwu lnjhy feGdrhckcr vkEgkl

cjhp'kh dkes djkoh ykx.kkj vkgsr-  ek= vkEgkyk dk;n;kps iqjsls

Kku  ulY;keqGs  o  vkeps  oS;fDrd  dke/kan;keqGs  osG  feGr

ulY;kus  lnj dkes dj.ks  te.kkj ukgh Eg.kwu g;k ^tujy ikWoj

vkWQ vWVuhZ* }kjs rqEgkl vkeps dk;ns'khj dqGeq[kR;kj usfer vkgksr

o [kkyh ueqn dsysyh dkes vkeps rQsZ o vkeps orhus] vkeps ukos

dj.ksps vf/kdkj nsr vkgksr rs ;s.ksizek.ks---Þ

12. It is true that the power of attorney gives various powers

including the power to sale.  However, as rightly contended by
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the  learned  Counsel  appearing  for  the  Respondents  that  the

agreement  of  sale  has  specifically  stated  that  the  power  of

attorney is to be given only for the purpose of obtaining sale

permission and accordingly Clause No.1 of the power of attorney

also limits the said power.  Admittedly the said power of attorney

is also not registered document.  

13. On the basis of said power of attorney acting on behalf of

the  Plaintiffs,  Defendant  No.1  executed  registered  sale-deed

dated 5th September 2007 in favour of Defendant No.2 and it is

the contention of the Defendants that the said sale-deed is a

valid document.   

14. Mr.  Godbole,  learned  Senior  Counsel  has  relied  on  the

decisions of the Supreme Court in the matter of Rajni Tandon

Vs. Dulal Ranjan Ghosh Dastidar & Anr.1 and  Amar Nath

Vs. Gian Chand & Anr.2.  Both these decsions are  inter alia

relating  to  interpretation  of  Sections  32  and  33  of  the

Registration Act, 1908. However, observations in paragraph 29

of Rajni Tandon (supra) are very important and the same is as

under:-  

"29. The  object  of  registration  is  designed  to

guard  against  fraud  by  obtaining  a

contemporaneous  publication  and  an

unimpeachable  record  of  each  document.  The

instant case is one where no allegation of fraud has

1 2009 14 SCC 782
2 (2022) 11 SCC 460
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been raised.  In view thereof,  the duty cast  on the

registering officer under Section 32 of the Act was only

to satisfy himself that the document was executed by

the person by whom it purports to have been signed.

The Registrar upon being so satisfied and upon being

presented with  a  document  to  be registered had to

proceed with the registration of the same."

(Emphasis supplied)

15. In  the  present  case,  both  the  Courts  have  concurrently

held that the said agreement dated 19th July 2007 as well as

power of attorney dated 19th July 2007 have been obtained by

playing fraud on the Plaintiffs.  There is nothing on record, which

has been pointed out before this Court that said findings are not

in consonance with the evidence on record. 

16. As both the Courts have held that the agreement dated

19th July 2007 and power of attorney dated 19th July 2007 have

been obtained by fraud, both the Courts have held that the sale-

deed dated 5th September 2007 executed on the basis of said

fraudulent power of attorney is null and void. 

17. Mr. Godbole, learned Senior Counsel appearing on behalf of

the Appellants has also raised contentions regarding limitation,

however, both the Courts have concurrently held that in 2012,

the Plaintiffs came to know about certain aspects and therefore,

the suit filed on 7th August 2014 is within limitation.  There is no

illegality in the said finding.  
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18. It  is  significant to note that  neither the said agreement

dated 19th July 2007 nor the power of attorney dated 19th July

2007 giving power to sale are registered documents.  Therefore,

no rights are created either in favour of the Defendant No.1 or

the Defendant No.2.

19. Mr.  Godbole,  learned  Senior  Counsel  appearing  for  the

Appellants also raised the contention that if Courts are holding

that the agreement and power of attorney dated 19th July 2007

are  fraudulent  and  therefore,  the  sale-deed  dated  5th

September  2007  executed  on  the  basis  of  such  power  of

attorney  is  fraudulent  then  the  Court  should  have  directed

refund of the amount which the Plaintiffs have received.  

20. In  this  behalf,  it  is  most  important  to  note  that  said

contention appears to have not been raised before the learned

Trial Court as well as the First Appellate Court.  Apart from that,

both the Courts have concurrently held that the fraud has been

played  by  the  Defendant  No.1  on  the  Plaintiffs.  It  is  further

significant to note that on the very day i.e. on 19th July 2007,

when the agreement was executed, the possession of the suit

property is handed over to the Defendant No.1 and thereafter on

5th September 2007 i.e. on the date of execution of sale-deed,

the possession has been handed over to Defendant No.2. Thus,

in  fact,  the  Defendants  have  derived  the  benefit  of  such
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fraudulent transaction, and therefore, there is no substance in

the  said  alternate  contention  raised  by  Mr.  Godbole,  learned

Senior Counsel.

21. Accordingly, there is no substance in any of the substantial

questions of  law raised by Mr.  Girish Godbole,  learned Senior

Counsel  appearing  for  the  Appellants.  Therefore,  the  Second

Appeal is dismissed with costs.

22. In view of dismissal of the Second Appeal, nothing survives

in the Interim Application No. 4321 of 2023 and the same is

accordingly disposed of. 

23. Mr.  Godbole,  learned  Senior  Counsel  appearing  for  the

Appellants seeks continuation of the interim relief as granted by

the learned Appellate Court.  However, for the reasons recorded

hereinabove, the said request is rejected.

                                        (MADHAV J. JAMDAR, J.)
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