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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION 

WRIT PETITION NO.5776 OF 2023

Sujata Santosh Sawant …Petitioner

V/s.

The State of Maharashtra …Respondents

thru’ the Hon’ble Minister Village

Development & Panchayatraj & Ors.

Mr. Atul Damle, Senior Counsel with Mr. Vivek Patil,

B.D. Shinde and Devesh Sawant i/by Mr. Vivek Patil

& Associates for Petitioner.

Smt.  M.S.  Srivastava,  AGP  for  State  of

Maharashtra.

Mr.  A.S.  Khandeparkar,  Senior  Counsel  a/w  Mr.

Sangram Desai, Mr. Rushikesh G. Bhagat, Rohit P.

Mahadik,  Mr.  Vaibhav  Kulkarni,  Apoorva

Khandeparkar, Farhan Shaikh, Saurabh Mittal i/by

Khandeparkar & Associates for Respondent No. 4.

CORAM: MADHAV J. JAMDAR, J. 
DATE: 22nd August 2023

   
JUDGMENT:

1. In  the  present  petition,  filed  under  Article  226  of  the

Constitution of India,  the Petitioner is  challenging the legality

and validity of the order dated 18th October 2022 passed by the

Divisional Commissioner, Konkan Division, Navi Mumbai as well

as the legality and validity of the order dated 29th March 2023

passed  by  Hon'ble  Minister,  Rural  Development,  Maharashtra
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State. The Commissioner by impugned order dated 18th October

2022  by  exercising  power  under  Section  39(1)  of  the

Maharashtra Village Panchayat Act, 1959 (hereinafter referred to

as the  "Said Act") removed the Petitioner from the office of

Sarpanch.  By the impugned order dated 29th March 2023, the

Hon'ble Minister, Rural Development, Maharashtra State has not

only dismissed the Appeal filed by the Petitioner under Section

39(3) of the said Act but has also removed the Petitioner from

the  membership  of  Grampanchayat,  Bhirvande,  Taluka

Kankavali.

2. Mr.  Damle,  learned  Senior  Counsel  appearing  for  the

Petitioner submitted that the act which has been alleged against

the  Petitioner  can  not  be  treated  as  misconduct.   It  is  his

submission that the Petitioner has candidly accepted the mistake

and as the same is merely negligence, it cannot be termed as

misconduct as contemplated under Section 39 of the said Act.

He pointed out various documents on record including Form No.

23  to support his contention that the alleged act is merely a

mistake or negligence and is not misconduct.  He relied on the

decision of the Supreme Court in the case of  Ravi Yashwant

Bhoir Vs. District Collector, Raigad & Ors.1.  He also relied

on the decision of a Single Judge of this Court, in the matter of

1 (2012) 4 Supreme Court Cases 407
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Rajendra s/o Radhakisan Raut Vs. State of Maharashtra &

Ors.2,  and  another  judgment  of  learned  Single  Judge  in  the

matter of Prabhakar Dhonge and Ors. Vs. Harichandra s/o

Santoshrao Aaswale3.

3. On  the  other  hand,  it  is  the  submission  of  Mr.

Khandeparkar, learned Senior Counsel appearing for Respondent

No.4 that the act alleged against the Petitioner is that she issued

a certified copy of Form No. 23 although said Form No. 23 is not

in the record of Gram Panchayat.  Therefore, he submitted that

the same cannot be called as mere negligence and same is a

grave misconduct.  He submitted that  the same is  not  merely

irregularity but is illegality.  It is his submission that principles of

natural  justice  are  followed  and  therefore,  no  interference  is

called for in the impugned order.

4. Mrs.  Srivasatava,  learned  AGP  supported  the  impugned

order.  She submitted that under the discretionary jurisdiction of

this  Court  under  Article  226  of  the  Constitution  of  India,  no

interference is required in the facts and circumstances of this

case.

5. The factual  position on record shows that  the Petitioner

was elected as Sarpanch of Gram Panchayat, Bhirvande, Taluka

Kankavali, District Sindhudurg on 11th February 2021.  It is the

2 (2022) 3 Mah LJ 154:2022 SCC Online Bom 10373

3 (2009) 4 Mh LJ 850: 2009 SCC Online Bom 615
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contention of the Petitioner that the said Gram Panchayat has

passed  certain  Resolution  on  20th  July  2021  regarding

construction of a tar road from Bhirvande Chavhata to Natalkar

House.  On the same day i.e. on 20th July 2021, the expenditure

for  construction  of  tar  road  was  finalised  and  the  Gram

Panchayat has submitted a proposal to the Block Development

Officer alongwith certificate that the Gram Panchayat is ready to

maintain the said road.  The said certificate is also issued on the

same day i.e. on 20th July 2021.  Certain other documents were

also executed on the same day. 

6. The Respondent No. 4 filed complaint dated 8th October

2021 with the Block Development Officer.  It is stated in the said

complaint that extract of Form No.23 which has been submitted

to  the  Block  Development  Officer  in  the  said  proposal  of

construction  of  road  is  not  to  be  found in  the  record  of  the

Grampanchayat and therefore, false documents are submitted.

In  the  complaint,  therefore  a  request  is  made  to  conduct  a

detailed inquiry and to take action.   

7. It  appears  that  pursuant  to  said  complaint  filed  by  the

Respondent  No.4,  Divisional  Commissioner directed holding of

an inquiry in accordance with Section 39 of the said Act.  The

said inquiry was conducted by the Chief Executive Officer as the

misconduct is as contemplated under Section 39 (1)(i) of the

4



906 WP 5776.2023.doc

said  Act.   By  holding  a  detailed  inquiry,  the  Chief  Executive

Officer submitted a report dated 9th May 2022 under Section

39(1)  of  the said  Act.   In  the said  detailed  report,  following

conclusions were recorded:

ß  fu"d"kZ   &  

1- eqG vfHkys[kkr uksan ulrkukgh fHkjoaMs pOgkVk rs ukVGdj ?kjki;Zar tk.kkjk

jLrk o fHkjoaMs  fco.ksokMh ;sFkhy lafni lkoar nqdku rs eukst lkoar ?kjki;Zar

tk.kkjh  ik;okV  ua-  u  23  pk  mrkjk  fnysyk  vkgs  v'kh  ueqn  dsysyh  ckc

izFken'kZuh [kjh vlY;kps Li"V fnlqu vkysys vkgs-

2- lacaf/kr tfeuekyd ;kauh  uequk  dz-  23 yk uksan  dj.;klkBh laerhi=

lknj dsys vkgs- ijarw rdzkjnkj ;kaP;k Eg.k.;kuqlkj fnysY;k laerhi=kckcr rdzkj

vkgs-

3- ek-  eq[;  dk;Zdkjh  vf/kdkjh  ft-i-  fla/kqnqxZ  ;kapsdMhy  fn-

08@03@2022 ps vkns'kUo;s lnjps dke vkrk jÌ dj.ksr vkysys vkgs-

4- eqG vfHkys[kkr uksan ulrkukgh u- ua- 23 lghlqn mrkjk izr nsowu Jhe-

lqtkrk larks"k lkoar ljiap xzkeiapk;r fHkjoaMs ;kauh egkjk"Vª xzkeiapk;r vf/kfu;e

1958 dye 38 vUo;s drZO;kr dlqj dsY;kps fnlqu ;sr vkgs- rlsp lnj pqd

R;kauh vkiY;k Eg.k.;kr ekU;gh dsysyh vkgs-

5- lnj  izdj.kh  vl.kkÚ;k  vfu;ferrsl  ljiap  o xzkelsod gs  izkeq[;kus

tckcnkj fnlwu ;srkr-Þ

(Emphasis added)

English  translation  of  the  above  conclusions  are  as

under:-

“FINDINGS :

1.  It  has  categorically  been  seen  that  the  fact

mentioned that, despite there being no entry in the

Original  Record,  the  extract  in  respect  of  the  Road

from Bhirwande Chavhata (i.e.  the meeting place of

four roads) going up to Natalkar House and a foot-path

from  Sandip  Sawant’s  Shop  up  to  Manoj  Sawant’s

House in Bhirwande Biwanewadi, has been given from

the Register of Form No.23 is prima facie true.

2. The concerned owner of the land has submitted his
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Letter  of  Consent  for  making  entry  in  Form No.23,

however,  according  to  the  Complainant,  there  is  a

complaint,  filed  in  respect  of  the  said  Letter  of

Consent.

3. Now, pursuant to the Order dated 08.03.2022 of the

Chief Executive Officer, Zilla Parishad, Sindhudurg, the

said work has been cancelled.

4. It is seen that, despite there being no entry in

the original record, by issuing copy of the extract

from  Register  of  Form  No.  23  with  seal  and

signature,  Smt.  Sujata  Santosh  Sawant,

Sarpanch,  Grampanchayat  Bhirwande  has

committed dereliction in duty as per provisions

of Section 38 of the Maharashtra Grampanchayat

Act, 1958. Moreover, she has even admitted the

said mistake in the say submitted by her.

5. It is seen that, the Sarpanch and the Gram-Sevak

are  mainly  responsible  for  the  irregularity  that  has

been committed in the said matter.”

8. The  said  report  was  submitted  to  the  Divisional

Commissioner,  Konkan  Division.  Thereafter  the  Divisional

Commissioner,  Konkan  Division  after  giving  notice  to  the

Petitioner as well as to the Respondent No. 4 passed order under

Section 39(1) of the said Act and removed the Petitioner from

the office of the Sarpanch by the impugned order dated 18th

October 2022.  

9. The said order was challenged by the Petitioner before the

Hon'ble  Minister,  Village  Development,  Maharashtra  State  by

filing  Appeal  under  Section  39(3)  of  the  said  Act.   By  the
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impugned order dated 29th March 2023, the Hon'ble Minister,

Rural  Development dismissed the said appeal.  However,  while

dismissing the appeal, the Hon'ble Minister modified order dated

18th October 2022 passed by the Divisional Commissioner and

directed  that  the  Petitioner  be  also  removed  from  the

membership of said Grampanchayat.

10. In the light  of  above factual  position,  it  is  necessary to

consider the rival submissions.  It is an admitted position that

the said Form No. 23 was not to be found in the record/Register

of Gram Panchayat and despite that the Petitioner has issued a

certified copy of the said Form No. 23.  It is significant to note

that she has accepted the same and it is her only contention

that the certified copy of Form No. 23 was issued by mistake.

However, it is to be noted that not issuing a certified copy of a

document which is on record may, in a given case, be considered

as negligence and also can be termed as a mistake, however

issuing a certified copy of a document which does not exist in

the  record  of  the  Gram Panchayat  cannot,  by any  stretch  of

imagination, be termed as negligence and the same has to be

termed as misconduct.

11. The decision on which Mr. Damle, learned Senior Counsel

appearing for the Petitioner has relied on, has no application to

the facts  and circumstances of  the present  case.  In  the said
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decision of the Supreme Court in the case of  Ravi Yashwant

Bhoir (supra)  after  discussing  the  concept  of  misconduct  in

detail in earlier paragraphs, it has been observed in paragraph

13 that mere error of judgment resulting in doing of negligent

act does not amount to misconduct.  However, in exceptional

circumstances, not working diligently may be a misconduct.  An

action which is detrimental to the prestige of the institution may

also amount to misconduct.  Acting beyond authority may be a

misconduct.   When  the  office-bearer  is  expected  to  act  with

absolute  integrity  and  honesty  in  handling  the  work,  any

misappropriation,  even  if  temporary,  of  the  funds  etc.

constitutes  a  serious  misconduct,  inviting  severe  punishment.

The  said  concept  of  misconduct  is  explained  further  in

paragraphs 18 and 19, which read as under:

"18.  The  expression  `misconduct'  has  to  be

understood as a transgression of some established

and  definite  rule  of  action,  a  forbidden  act,

unlawful behaviour, wilful in character. It may be

synonymous  as  mis-demeanour  in  propriety  and

mismanagement.  In  a  particular  case,  negligence  or

carelessness  may  also  be  a  misconduct  for  example,

when a watchman leaves his duty and goes to watch

cinema, though there may be no theft  or loss to  the

institution but leaving the place of duty itself amounts to

misconduct.  It  may  be  more  serious  in  case  of

disciplinary forces. 

19. Further, the expression `misconduct' has to be

construed  and  understood  in  reference  to  the

subject-  matter  and  context  wherein  the  term
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occurs  taking  into  consideration  the  scope  and

object  of  the  statute  which  is  being  construed.

Misconduct is to be measured in the terms of the

nature of misconduct and it should be viewed with

the consequences of misconduct as to whether it

has been detrimental to the public interest." 

(Emphasis added)

After  analysing  the  concept  of  misconduct  and  various

judgments on the removal of elected office-bearer, it has been

observed in said decision in paragraph 36 that:

" the law on the issue stands crystalised to the effect

that  an  elected  member  can  be  removed  in

exceptional circumstances giving strict adherence

to  the  statutory  provisions  and  holding  the

enquiry, meeting the requirement of principles of

natural  justice  and  giving  an  incumbent  an

opportunity to defend himself, for the reason that

removal of an elected person casts stigma upon

him and takes away his valuable statutory right.

Not  only  the  elected  office-bearer  but  his

constituency/ electoral college is also deprived of

representation by the person of their choice."

(Emphasis added)

12. In paragraph 63 of the said decision, it has been held that

merely  not  to  conduct  oneself  according  to  the  procedure

prescribed  or  omission  to  conduct  a  meeting  without  any

corresponding  loss  to  the  corporate  body,  would  not  be  an

automatic  misconduct  by  inference,  unless  some  positive

intentional misconduct is shown.  

9
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13. Mr.  Damle,  learned  Senior  Counsel  appearing  for  the

Petitioner has very heavily relied on aforesaid paragraphs 13,

18, 19, 36 and 63 of the decision of the Supreme Court in Ravi

Yashwant Bhoir (supra).  However, it is to be seen that what

has been held by the Supreme Court is mere error of judgment

resulting  in  doing  of  negligent  act  does  not  amount  to

misconduct and merely not conducting oneself according to the

procedure prescribed or omission to conduct a meeting without

any corresponding loss to the corporate body, would not be an

automatic  misconduct  by  interference.  However,  the

observations of  the Supreme Court  in  Ravi  Yashwant Bhoir

(supra) are not applicable to the present case. In the present

case, admittedly, the Petitioner, who was the Sarpanch at the

relevant time issued a certified copy of Form No.23 from the

Register of the Gram Panchayat, when such Form No.23 was not

in existence in the Register. So in fact what has been done by

the Sarpanch is creation of a fabricated document and issuance

of the certified copy of the same. Thus, the said conduct is grave

misconduct  and  as  rightly  contended  by  Mr.  Khandeparkar,

learned Senior Counsel, it is not merely an irregularity but is a

grave illegality. Therefore, the judgment of the Supreme court in

Ravi Yashwant Bhoir (supra) is not applicable to the factual

position in this case.  

10
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14. As far as the decision of a learned Single Judge in the case

of Rajendra s/o Radhakisan Raut (supra) is concerned, the

said decision is based on Ravi Yashwant Bhoir (supra) which

has  been  extensively  considered  hereinabove.   Mr.  Damle,

learned Senior Counsel has relied on paragraphs 30 and 31 of

the said decision, which read as under:

30. From the  above  discussion,  it  is  clear  that  the

expression  “misconduct”  has  to  be  construed

and  understood  in  reference  to  the  subject

matter and context, wherein, the term occurs,

taking into consideration the scope and object

of the statute, which is being construed.  The

misconduct is to be measured in terms of the

nature of the misconduct and should be viewed

with consequence of misconduct as to whether,

it is detrimental to public interest.

The  VP  Act,  which  is  a  Law  enacted  in

furtherance  of  the  73rd  amendment  to  the

Constitution, for incorporating the Village Panchayats

at the grass root level for every village or group of

villages  and  investing  them with such powers and

authority, which would enable them to  function  as

units  of  local  self  government  and for  development

activities  in  the  rural  areas.  The  Village  Panchayat

comprises  of  the  Sarpanch,  who  is  elected  in

accordance with the procedure set out in the VP Act

and who could be removed in the like manner as per

the procedure prescribed in  the VP Act,  one  of  the

mode  of  removal  is  bringing  out  the  motion  of  no

confidence by the prescribed number of members and

on following the procedure prescribed in the VP Act.

The executive powers for the purposes of

carrying out the provisions of the VP Act vest in

the  Sarpanch,  who  is  directly  responsible  for

11
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due fulfllment of the duties imposed upon the

Village Panchayat by or under the VP Act. Such

a Sarpanch, who is elected under the provisions

of  the  VP  Act,  may  also  be  removed  by  the

mode  prescribed  under  Section  39  of  the  VP

Act, by the Commissioner, if he has been found

guilty of misconduct in discharge of his duties

or  any  disgraceful  conduct  or  neglect  or

incapacity to perform his duties or is

persistently remiss in the  discharge  of  his

duties.

31. Since, on election of the Sarpanch to head the

Village  Panchayat,  which  is  expected  to  work  as  a

body  of  local  self  government,  with  complete

autonomy,  he  is  removable  only  on  the  grounds

provided by the statute and since he heads the Village

Panchayat,  he can only be removed by following

the procedure prescribed by law and therefore,

when the VP Act contemplates his removal on

the  ground of  misconduct  in  discharge of his

duties, such misconduct will have to be

specifcally proved."

(Emphasis added)

However,  the  above  observations  are  not  applicable  to  the

present case, as I have already held that the misconduct in the

present case is not a mere negligence or irregularity but is a

grave illegality and the same is specifically proven.

15. It  is  significant  to  note that  not  only  has the Petitioner

accepted that the said Form No. 23 did not exist in the Register

of the Gram Panchayat but also that she has issued a certified

copy  of  the  same  without  the  same  being  in  record.  The

Petitioner has provided an explanation in her reply dated 23rd

12
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November 2021 submitted to the Chief Executive Officer which

clearly  establishes  her  misconduct.   In  paragraph No.  1,  the

explanation given by her is as follows:

ß1½ fHkjoaMs pOgkVk rs ukVGdj ?kjki;Zar jLrk [kMhdj.k Mkacjhdj.k dj.ks fd-

eh- 0@0 rs 0@298 rk- d.kdoyh gs dke ftYgk okf"kZd ;kstuk tulqfo/kk

fo'ks"k vuqnku varxZr eatwj gksrs R;keqGs izLrko lknj djrsosGh tkxsps dkxni= ?

ks.ks vko';d gksrs-  lnj dke gks.;klkBh rsFkhy xzkeLFkkauh uequk dzekad 23 oj

uksan gks.;klkBh tkxsps laerhi= ns.;kl r;kj vkgksr vkf.k  lnj jLrk uequk

dzekad 23 e/;s  gks.;klkBh ykx.kkjs  laerhi= lacaf/kr tfeu ekyd R;kosGh

mifLFkr ulY;kus  ekxkgwu  lknj d: v'kh  fouarh  dsyh R;keqGs  izLrko iw.kZ

gks.;klkBh lnj jLR;kph uequk dzekad 23 ph izr izLrkoklkscr tksMyh gksrh

ijarw R;kph uksan  uequk ua 23 P;k jftLVjyk djko;kph f'kYyd jkfgYkh ijarw

vkrk lacaf/kr tfeu ekyd ;kauh uequk dzekad 23 yk uksan dj.;klkBh laerhi=

lknj dsys vkgs-  rs xzkeiapk;r dk;kZy;kr miyC/k vkgs-  R;keqGs ;kckcr

lacaf/kr  tfeu  ekydkauh  jLrk  dj.kslkBh  r;kj  vlysckcrps  laerhi=  lknj

dsyseqGs  l?;fLFkrhr ;kaph ;kckcr dks.krhgh rdzkj fdaok  gjdr ukgkh  rlsp

rsFkhy xzkeLFk ;kaph ns[khy ;kckcr rdzkj fdaok gjdr ukgh rjh ;klkscr lnj

jLR;klkBh  vko';d vlysY;k  tfeuhP;k laca/khr tfeuekydkaps  laerhi=kph

Nk;kizr lknj djhr vkgs-Þ

(Emphasis added)

English translation of the same is as under:-

“1)  The work of  graveling and asphaltion of  the road

between  0/0  km  to  0/298  km  between  Bhirvande

Chavhata  (i.e.  the  meeting  place  of  four  roads)  to

Natalkar  House,  Tal.  Kanakvali  had  been  sanctioned

under  District  Annual  Scheme  under  Public  facilities

special grant and therefore, it was necessary to obtain

the documents pertaining to the said land at the time of

submitting the said proposal. In order to carry out the

said  work,  the  villagers  at  the  said  place  had

stated that they were ready to give consent letters

13
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in respect of the said land in order to get the same

entered  in  the  Register  of  Form No.23  and  had

requested that as the land owners concerned were

not  available  at  that  relevant  time,  they  would

submit  the  consent  letters  required  for  getting

entered  the  said  road  in  the  Register  of  Form

No.23,  later  on.  Therefore,  in  order  to  complete

the said proposal, the copy of the Form NO.23 in

respect  of  the  said  road,  was  annexed with  the

proposal,  but  the  entry  in  respect  thereof

remained  to  be  made  in  the  Register  of  Form

No.23. However, now, the Land owners concerned have

submitted Consent Letters for making entry thereof in

the Register of Form No.23. The same are available in

the  Grampanchayat  Office.  Therefore,  as  the  Land

owners  concerned  have  submitted  Consent  Letters  to

the effect that they are ready for construction of the said

road, they have no complaint or objection of any nature

whatsoever as of now and also the villagers at the said

place even do not have complaint or objection of any

nature. Hence, the photocopies of the Consent Letters

submitted by the concerned land owners of  the lands

required for the said road, are annexed herewith.

The  said  explanation  clearly  shows  that  with  complete

knowledge  that  the  said  Form  No.  23   did  not  exist  in  the

Register  of  the  Gram  Panchayat,  the  Petitioner  issued  the

certified  copy  of  the  same.   Therefore,  it  is  clear  that  the

misconduct is very grave misconduct as she has fabricated the

certified copies of the non existing documents.  Therefore, there

14
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is no substance in the Writ Petition filed under Article 226 of the

Constitution of  India  raising challenge to the impugned order

dated  18th  October  2022  passed  by  the  Divisional

Commissioner, Konkan Division, New Mumbai as well  as order

dated  29th  March  2023  passed  by  Hon'ble  Minister,  Village

Development, Maharashtra State so far as confirmation of order

of Divisional Commissioner is concerned.

16. Mr. Damle, learned Senior Counsel also relied on decision

of learned Single Judge in Prabhakar Dhonge (supra).  In that

case, on the basis of Resolution passed by the Grampanchayat,

an  agreement  was  executed  which  was  to  come  into  effect

subject to sanction by the Government of Maharashtra and in

these facts, learned Single Judge has held that there is no loss

caused to the Grampanchayat and therefore, it cannot be held

that  there  is  any  misconduct.   The  Said  decision  has  no

application to the facts of the present case. 

17. However,  it  is  to  be noted that  by the  impugned order

dated 18th October 2022, the Divisional Commissioner, Konkan

Division, Navi Mumbai by exercising power under Section 39(1)

of  the  said  Act  removed  the  Petitioner  from  the  office  of

Sarpanch.  Section  39(1)  also  gives  discretion  to  the

Commissioner to remove a Sarpanch, who has been removed

from the office of Sarpanch  inter alia for misconduct, from the

15
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Panchayat.   However,  the  impugned  order  of  the  Divisional

Commissioner only shows that the Divisional Commissioner has

not used the said discretion.  The said order was challenged by

the Petitioner before the Hon'ble Minister by filing Appeal under

Section 39(3) of the said Act.  Section 39 of the said Act reads

as under:

"39.  Removal  from office. -  [(1)  The Commissioner

may,- ....

(i) remove from office any member or any  Sarpanch or

Upa-Sarpanch who has been guilty of misconduct in the

discharge of his duties, or of any disgraceful conduct, or

of  neglect  of  or  incapacity  to  perform his  duty,  or  is

persistently remiss in the discharge thereof. A Sarpanch

or Upa-Sarpanch so removed may at the discretion

of  the  Commissioner  also  be  removed  from  the

panchayat; or

(ii) remove from office the member, Sarpanch or as the

case may be, Upa-Sarpanch if not less than twenty per

cent,  of the total  number of voters in the village who

have paid all dues of the  panchayat  regarding taxes on

buildings and lands and water charges, make a complaint

that  the  annual  accounts  and  the  report  of  the

expenditure  incurred  by  the  panchayat  on  the

development activities are not placed before the  Gram

Sabha; and the information thereof is not displayed on

the notice board as required by sub-section (1) or (1-A)

of section 8 :

Provided  that,  no  such  person  shall  be  removed

from  office  unless,  in  case  of  clause  (i),  the  Chief

Executive  Officer  or  in  case of  clause (ii),  the  Deputy

Chief Executive Officer as directed by the Chief Executive

Officer; under the orders of the Commissioner, holds an

inquiry after giving due notice to the Panchayat and the

person concerned; and the person concerned has been
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given  a  reasonable  opportunity  of  being  heard  and

thereafter  the  Chief  Executive  Officer,  or,  as  the  case

may be,  the Deputy Chief  Executive  Officer  concerned

through the Chief Executive Officer, submits his report to

the Commissioner.  The inquiry officer shall submit his

report within a period of one month:

Provided further that, the Commissioner shall, after

giving the person concerned a reasonable opportunity of

being heard, take a decision on the report submitted by

the Chief Executive Officer or, as the case may be, the

Deputy Chief  Executive  Officer,  within  a  period of  one

month from the date of receipt thereof.]

[(1-A) Where a person is removed from office of

the  Sarpanch or  Upa-Sarpanch, he shall not be eligible

for re-election as  Sarpanch or  Upa-Sarpanch during the

remainder  of  the  term  of  office  of  members  of  the

Panchayat].

[(2) The  Commissioner  may  subject  to  like  condition

disqualify for a period of not exceeding  [six years], any

person  who  has  re-signed  his  office  as  a  member,

Sarpanch or  Upa-Sarpancha and has been guilty of the

acts and omission specified in sub-section (1).

(3)  Any  person  aggrieved  by  an  order  of  the

Commissioner  under  sub-section (1)  or  (2)  may,

within a period of fifteen days from the date of the

receipt  of  such  order,  appeal  to  the  State

Government and the Government shall decide the

appeal within a period of one month from the date

of receipt thereof.]"

(Emphasis added)

18. It  is  significant to note that  under Section 39(1)(i),  the

Commissioner  has  got  power  in  his  discretion  to  remove  a

person from the membership of the Panchayat, who has been

removed as Sarpanch. In this case, the Commissioner has not
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exercised  that  discretion.  In  this  background  what  is

contemplated in Section 39(3) of  the said Act is  "Any person

aggrieved by an order of the Commissioner under Sub-Section

(1) or (2) may, within a period of fifteen days from the date of

the receipt of such order, appeal to the State Government and

the Government shall decide the appeal within a period of one

month  from  the  date  of  receipt  thereof.   Thus  what  is

contemplated  is  any  person  aggrieved  by  an  order  of  the

Commissioner can file an appeal. It is an admitted position that

in the present case although Divisional  Commissioner, Konkan

Division, Navi Mumbai passed an order only of removal of the

Petitioner from the office of Sarpanch and Respondent No. 4 or

no other person has filed an appeal challenging said order to the

extent of non-removal of the Petitioner from the membership of

said  Panchayat,  the  Minister  has  no  power  to  remove  the

Petitioner  from  the  Membership  of  the  Bhirvande  Gram

Panchayat in appeal filed under Section 39(3) by the Petitioner.

There is nothing on record to show that the Petitioner was made

aware that such type of order would be passed by the Hon'ble

Minister.  Therefore, not only the order of the Minister to that

extent is beyond the scope of appeal, which has been filed under

Sub-Section 3 of Section 39 of the said Act, but the said part of

the order is also contrary to the principles of natural justice as it
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is an admitted position that the Petitioner was not put to notice

that the action to remove her from Membership of said Village

Panchayat  would  be  taken  against  her,  assuming  that  the

Hon'ble  Minister  has  said  power  in  the  appeal  filed  by  the

Petitioner.  Accordingly  clause  Nos.  2  and  3  of  the  Hon'ble

Minister's  order  to  the  extent  that  the  Petitioner  has  been

removed from the membership of the said village panchayat is

quashed and set aside.  However, it is clarified that the order

passed  by  the  Divisional  Commissioner  as  confirmed  by  the

Hon'ble Minister with respect to removal of the Petitioner from

the office of Sarpanch is confirmed.

19. Accordingly,  the  Writ  Petition  is  partly  allowed  in  above

terms and dismissed as far as the challenge to the impugned

orders to the extent of removal of the Petitioner from the Office

of Sarpanch in concerned.

20. The Writ  Petition is  disposed of in  above terms with no

order as to costs. 

                                        (MADHAV J. JAMDAR, J.)
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