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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
 CIVIL APPELLATE JURISDICTION 

 
WRIT PETITION NO.4534 OF 2023

Arun Narayan Patil & Ors.  ...Petitioners
        Versus
Vishnu Bhimrao Gudulkar & Ors.  ...Respondents

Mr. Manoj A. Patil, for the Petitioners.

Mr. Pradeep D. Dalvi, for Respondent Nos.1 and 2.

Mr. P. G. Sawant, AGP, for the State/Respondent Nos.3 to 5.

                 CORAM  : MADHAV J. JAMDAR, J.
DATED   : 27th OCTOBER 2023

JUDGMENT:

1. Heard Mr.  Patil, learned counsel appearing for the Petitioners,

Mr. Dalvi, learned counsel appearing for Respondent Nos.1 and 2 and

Mr. Sawant, learned AGP appearing for the Respondent Nos.3 to 5-

State.

2. The Petitioners are impugning the order dated 16th June 2021

passed  by  the  Tahsildar,  Ajara  in  proceedings  bearing  Land  Case

No.242 of 2021 filed under Section 5 of the Mamlatdars’ Courts Act,

1906 (hereinafter referred to as “the said Act”) as well as order dated

15th December  2022  passed  by  the  Sub-Divisional  Officer,  Ajara-
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Bhudargad Sub-Division, Gargoti  in Appeal  No.85 of  2021. By the

said order dated 16th June 2021, Tahsildar directed the Public Works

Department-Ajara  (“PWD”)  to  verify  whether  any  encroachment

exists on 16 feet road and if  any encroachment is found then, the

same be removed immediately. Aggrieved by the said order dated 16th

June 2021 passed by the Tahsildar, the Petitioners filed Appeal No.85

of  2021  before  the  Sub-Divisional  Officer,  Ajara-Bhudargad,  Sub-

Division, Gargoti (hereinafter referred to as “the SDO”). The SDO by

order  dated  15th December  2022  dismissed  the  Revision  on  the

ground that the Petitioners are having road of 10 feet which passes

through Gat No.431 and therefore, their demand of 16 feet road is

not proper.

3. The factual position on record shows that the Petitioners have

earlier filed Case No.1636 of 2009 under the provisions of the said

Act.  The  said  case  has  been  allowed  by  the  Mamlatdar  on  14 th

September 2010 by passing the following operative order:-

ß1- oknh dz- 2 rs 38 ;kapk vtZ o oknh dz- 1 ;kaph ekx.kh eatwj

dj.ksr ;sr vkgs- fd.ks rs iksJkrokMhi;Zar ikjaikjhd o lkoZtfud okijkr

vlysY;k ik.kanhP;k lqekjs 16 QqV :anhP;k jLR;ke/;s izfroknh dz- 1 rs

5 ;kauh  ekrh]  nxM o ykdMkps  vksaMds  Vkdwu dsysyk vMFkGk nwj

dj.kspk vkns’k dj.ksr ;sr vkgs-
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2- fn- 21@09@2010 jksth eh le{k tkxsoj ;sowu lnjpk vMFkGk nwj

djhr vkgs-

3- vMFkGk nwj d:u jLRkk iwoZor [kqyk dj.ksP;k dk;Zokghl iksyhl

fufj{kd]  vktjk  iksyhl  Lvs’ku  ;kauh  ;ksX;  cankscLr  ?ksowu  fn-

21@09@2010  jksth  ldkGh  10-00  oktrk  gtj  jkg.ksps  vkgs-

R;kpizek.ks iksyhl ikVhy o xk- dk- rykBh] fd.ks o iksJkrokMh vkf.k

eaMy vf/kdkjh Hkkx efyxzs ;kauh mijksDr rkj[ksl ldkGh 10-00 oktrk

le{k tkxsoj gtj jkg.kspk vkns’k dj.ksr ;srks-

4-  oknh  dz-  1  mifoHkkxh;  vfHk;ark]  oxZ&1  lkoZtfud  cka/kdke

mifoHkkx] vktjk ;kauh  vkiys vko’;d rs  deZpkjh  o vMFkGk nwj

dj.kslkBh ykx.kkjs lkfgR;@okgu ?ksowu mijksDr rkj[ksl ldkGh 10-00

oktrk le{k tkxsoj gtj jkg.ksps vkgs-

5-  izfroknh  dz-  1  rs  5  vxj  R;kaP;k  rQsZ  dks.khgh  O;Drh]

ukrsokbZd]  ,taV]  uksdj  ;kauh  fd.ks&iksJkrokMh  lkoZtfud  okijkps

jLR;koj  iqUgk  dsaOgkgh  dks.kR;kgh  izdkjpk  vMFkGk  d: u;s  o R;k

jLR;kP;k okijkl oknh vxj vU; dks.kkykgh dks.kR;kgh izdkjs gjdr

d: u;s v’kh dk;eph eukbZ  rkdhn dj.ksr ;sr vkgs-  vlk izdkj

dsY;kl rks Hkkjrh; naMfo/kku lafgrk dye 188¼2½ vUo;s ‘kkLrhl ik=

jkghy-

6- fu.kZ; oknh dz- 1 rs 38 o izfroknh dz- 1 rs 5 rlsp iksyhl

fufj{kd] vktjk ;kauk dGfo.ksr ;kok-Þ

(Emphasis added)

The  English  translation  of  said  operative  order  dated  14th

September 2010 reads as under:-

“1) Application made by Plaintiffs  No. 2 to 38 and

the prayer of  Plaintiff  No.1 is  allowed.   Directions are
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given to remove the obstacle that has been created by

putting soil, stones and logs by Defendants No.1 to 5 on

the  approximately  16-foot  wide  Panand  (i.e.  a  lane

through  a  Village)  –  road  from Kine  to  Poshrat  Wadi

being used traditionally and for public purpose.

2) I  will  personally  visit  the  site  on  the  date

21.09.2010 and will remove the obstacle.

3) Inspector  of  Police,  Aajra  Police  Station  shall,

together with an appropriate escort, remain present on

the date 21.09.2010, at 10:00 hrs.  in the morning for

taking the action of removing the obstacle and opening

the  road  as  it  was  earlier.   Similarly,  Police  Patil  and

Village Kamgar Talathi, Kine and Poshrat Wadi and Circle

Officer, Part – Maligre are directed to personally remain

present at the site at 10:00 hrs. in the morning on the

aforesaid date.

4) Plaintiff No.1 – Sub Divisional Engineer, Class-1,

Public Works Sub-Division, Aajra shall personally remain

present at the site at 10:00 hrs. in the morning on the

aforesaid  date  by  taking  along  with  him  required

employees  and  the  material/vehicle  required  for

removing the obstacle.

5) Defendants.  No. 1 to 5 or any person, relative,

agent, servant acting on their behalf are prohibited by

this  permanent  injunction  order  from  creating  any

obstacle of whatsoever nature again at any time on the
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Kine-Poshrat Wadi Road being used for public purpose

and from taking any objection of whatsoever nature in

any manner whatsoever either to the Plaintiff or to any

other  persons  for  using  the  said  road.  In  case  of

committing any such act, they shall be liable for fine as

provided under Section 188(2) of the Indian Penal Code.

6) This decision shall be intimated to the Plaintiffs

No.  1  to  38,  Defendants  No.1  to  5  and  also  to  the

Inspector of Police, Aajra.”

4. The Respondents challenged said order dated 14th September

2010 passed by the Tahsildar by filing revision and the SDO by order

dated  3rd September  2012,  set  aside  the  said  order  dated  14th

September 2010 of Tahsildar. Said order dated 3rd September 2012

was  challenged  by  the  present  Petitioners  by  filing  Writ  Petition

No.2295 of 2013 and a learned Single Judge allowed the said Writ

Petition  on  12th August  2014  by  passing  the  following  operative

order:-

“...The impugned order is accordingly quashed and set

aside and the following directions are issued:

(i) The impugned order is  set  aside and the  matter is

relegated back to the SDO for a denovo consideration of

the Revision Application. The SDO would consider the
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Revision Application in terms of the observations made

in the instant order and especially on the basis whether

there was an existing road since last many years which

the Petitioners were using.

(ii) The SDO would not lay emphasis on the fact that the

application for impleadment filed by the Petitioners has

been rejected in the Suit filed by the Respondent Nos.1

to 4, as the same is not a relevant consideration in an

application filed under Section 5.

(iii) The SDO to pass a speaking order dealing with the

contentions that would be raised by the parties before

him.

(iv) The parties to appear before the SDO on 27th August,

2014. The SDO to thereafter to decide the matter latest

by 30th September 2014.

4.  With  the  aforesaid  directions,  the  Writ  Petition  is

disposed of.

(Emphasis added)

5. The  SDO  passed  the  following  operative  order  on  27th

November 2014:-

“1) fjOghtu vtZ eatqj dj.ksr ;sr vkgs-

2) fd.ks xV ua 431 e/khy iwoZ&if’pe vlk fd.ks&iksJkrokMh tk.kkjk

16 QqV :anhpk  jLrk jLR;kr dsysys  loZ  vMFkGs  nwj  d:u iwokZikj

ofgokVhl [kqyk d:u n;kok vlk fjOghtu tkcnkj ;kauk vkns’k djhr

vkgs-
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3)  fjOghtu tkcnkj iwokZikj oghokVhl vlysyk jLrk [kqyk d:u u

fnysl  Hkkjrh; naM  lafgrk  (IPC)  e/khy  188(2)  ps  ‘kkLrhl ik=

jkgrhy-

4) fu.kZ;kph  let laca/khrkuk]  xkodkexkj  rykBh  fd.ks@iksJkrokMh]

ljiap  fd.ks@iksJkrokMh]  iksfyl  fujh{kd  vktjk  o  rgflynkj

vktjk  ;kauk  ns.ksr  ;koh-  rlsp  ;kpk  vgoky  ek-  mPp  U;k;ky;

eqacbZ ;kauk fjV fiVh’ku dz-2295/2013 ps fu.kZ; dkeh lknj djkok-”

(Emphasis added)

The English translation of the said operative order dated 27th

November 2014 reads as under:- 

“1) Revision Application is allowed.

2) The Respondents in the Revision Application are

directed  to  remove  all  the  obstacles  that  have  been

created in the East – West, 16-foot wide road going from

Kine to Poshrat Wadi, through the land bearing Gat No.

431 in Village - Kine and to open the same for easement

as being used since long.

3) If the Respondents in the Revision Application fail

to open the road for easement as being used since long,

they shall  be liable for fine as provided under Section

188(2) of the Indian Penal Code.

4) Intimation about this decision shall  be given to

the persons concerned,  Village Kamgar Talathi,  Kine  /

Poshrat Wadi, Sarpanch, Kine / Poshratwadi, Inspector of
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Police, Aajra and Tahasildar of Aajra.  Further, a report in

respect of this decision shall be submitted to the Hon’ble

Bombay High Court, Mumbai, for the purpose of decision

in Writ Petition No. 2295/2013.”

6. The said order dated 27th November 2014 of the SDO has been

challenged by the present Respondents by filing Writ Petition No.28

of 2015 and by order dated 15th April 2015 passed by the learned

Single  Judge,  the  said  Writ  Petition  has  been  dismissed.  Thus,  in

effect, the order dated 14th September 2010 passed by the Tahsildar

as confirmed by order dated 27th November 2014 passed by the SDO

is confirmed by this Court. Accordingly, the direction given by said

order dated 14th September 2010 that the obstruction on the 16 feet

road passing through Gat No.431 is to be removed and there shall not

be any further obstruction is confirmed upto this Court.

7. It appears that again Respondent Nos.1 and 2 have encroached

on the said road and therefore, the fresh proceedings are filed. In the

above background, it is significant to note the observations made by

the  SDO  in  order  dated  15th December  2022.  The  relevant

observations are on page 91 which reads as under:-

ßfd.ks xkokP;k fn’ksiklwu xV ua-  431 e/kwu ln;fLFkrhe/;s  10 QwV jLrk
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vlwu ;ke/kwu okgukaph ;s&tk gksr vkgs- xV ua  431 e/khy ln;fLFkrhe/;s

vl.kkjk  jLrk  o  iqufj{k.k  vtZnkj  ;kapk  xV  ua-  339 pk  ljcka/k  gk

loZlk/kkj.ki.ks  3-4 QwV :an vlwu ;ke/;s >kMs vlysps  fnlwu ;sr vkgs-

rlsp xV ua- 431 P;k ‘ksoVh xV ua- 345 (panzdkar ikVhy oS-) P;k vklikl

ckacqps  csV  o  vks<k@ukyk  vkgs-  lnjps  csV  gs  iw.kZi.ks  jLR;ke/;s  vkysys

fnlwu ;sr vkgs-

;kckcr iqufj{k.k vtZnkj ;kaph ekx.kh ikgrk ln;fLFkrhe/;s QDr xV ua 431

P;k laiw.kZ gnnhe/kwu 10 QwV :an ;k izek.ks jLrk vlrkukagh] izLrqr iqufj{k.k

vtZnkj ;kauh QDr xV ua 431 e/kwu laiw.kZ 16 QwV jLR;kph dsysyh ekx.kh

gh v;ksX; vkgs- ;kcckr iqufj{k.k vtZnkj ;kapsdMwu ekx.kh dj.ksr vkysyk

jLrk gk oghokVhdjhrk eksBk dj.ksdjhrk xV ua- 339] 340 o 341 P;k

ljcka/kkph vl.kkjh :anh deh dj.ks vko’;d vkgs- rlsp xV ua 345 e/;s

ln;fLFkrhe/khy oghokVhP;k jLR;koj vkysys  ckacqps  csV deh dsysl fdaok

dk<wu Vkdysl lnjpk jLrk gk iw.kZi.ks ;ksX;fjR;k oghokVhdjhrk okijkr ;sÅ

‘kdrks-Þ

(Emphasis added)

The English translation of above observations reads as under:-

“Presently,  there is a 10-foot wide road passing

through the land bearing Gat No. 431 from the direction

of Village Kine and vehicles are passing by the said road.

It  is  seen  that  the  embankment  of  the  existing  road

passing through the land bearing Gat No.431 and of the

land bearing Gat No.339 of the Applicant in the Revision

Application is generally 3 to 4 feet wide and trees are

standing therein.  Further, at the end of the land bearing

Gat  No.431,  there  is  a  babmboo  thicket  and  a

rivulet/nullah  nearby  the  land  bearing  Gat  No.  345
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(Chandrakant Patil  and others) and it is seen that this

thicket has totally grown in the road.  

In this connection, considering the demand of the

Applicant in the Revision Applicantion, presently, despite

there  being  a  10-foot  wide  road  passing  through  the

entire boundary of only the land bearing Gat No. 431,

the  demand  by  the  present  Applicant  in  the  Revision

Application for entire 16-foot road through only the land

bearing Gat No.431 is improper.  In this regard, in order

to widen the road for  easement as demanded by the

Applicant in the Revision Application, it is necessary to

reduce the width of the embankment of the land bearing

Gat  Nos.  339,  340  and  341.  Further,   if  the  bamboo

thicket that has grown on the existing  easement-road in

Gat No. 345 is reduced or removed, then the said road

can fully and properly be used for easement.”

8. Thus, it is clear that the order passed by the SDO dated 15 th

December 2022 is contrary to the orders passed in earlier round of

litigation as confirmed by this Court by order dated 15 th April 2015

passed  in  Writ  Petition  No.28  of  2015.  The  relevant  discussion  is

found  in  paragraph No.8  of  the  said  order  dated  15th April  2015

passed by the learned Single Judge, which reads as under:-

“8 Now coming to Section 5(2) of the said Act. The said
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power  can  be  exercised  by  the  Tahasildar  in  the

eventualities  which  have  been  mentioned  in  the  said

provision.  The  Tahasildar  as  mentioned  in  the  earlier

part of this order made a site visit and on such site visit

factually  found  that  there  was  obstruction  and  on

consideration  of  the  material  on  record  by  way  of

photographs also came to a conclusion that there was a

existing customary road used by the  villagers  and the

said road was blocked by the Petitioners and therefore

exercise  of  powers under Section 5(2) of  the said Act

was  warranted. It  is  required  to  be  noted  that  the

endeavour of the Petitioners seems to be to stall the said

villagers from using the said road probably because the

part of it passes through the lands of the Petitioners. The

said reason could only be said to be the reason as to why

the Petitioners saw to it that the appointment of Court

Commissioner does not fructify in the suit filed by the

Petitioners  against  the State Government in the Public

Works Department  as  otherwise  the  Petitioners  if  they

were so sure about nonexistence of  the road ought to

have  willingly  acceded  to  the  Court  Commissioner's

carrying  out  the  work  of  commission.  The  said  fact

therefore leads to a conclusion that the Petitioners are

interested in some-how seeing to it that the road is not

made available for the use of the villagers, hence in so

far as exercise of the powers under Section  5(2) of the
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said  Act  is  concerned,  it  cannot  be  said  that  the  said

order suffers from any error of jurisdiction on the part of

the Tahasildar.”

(Emphasis added)

9. Thus,  it  is  clear  that  the  said 16 feet  road was existing for

several years. The obstruction was put up by the Respondents and

therefore, the said case No.1636 of 2009 has been filed under the

provisions of the said Act. Orders are passed in said case providing

that obstruction on said 16 feet road be removed and the said order

has been confirmed by learned Single Judge by order dated 15th April

2015. Thus, it is clear that the observations in the impugned order

dated 15th December 2022 are contrary to the orders passed in earlier

round of litigation, as confirmed by this Court. Order dated 16th June

2021 passed by the Tahsildar is also illegal, as duty has been cast on

the  Mamlatdar  under  Section  5  of  the  said  Act  to  remove  any

obstruction  and  Tahsildar  has  directed  PWD  to  verify  about  the

existence of any encroachment and then take appropriate action. The

said direction is contrary to the mandate of Section 5 of the said Act.

10. Accordingly,  order  dated  16th June  2021  passed  by  the

Tahsildar, Ajara as well as order dated 15th December 2022 passed by
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the SDO, Ajara-Bhudargad, Sub-Division, Gargoti are quashed and set

aside and the reliefs sought in Land Case No.242 of 2021 are granted.

11. The Respondent No.4 to take immediate steps for removal of

obstruction/encroachment on 16 feet road on said Gat No.431 within

a period of one month from today. 

12. The Writ Petition is allowed in above terms with no order as to

costs.

                                                                         [MADHAV J. JAMDAR, J.]
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