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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.4534 OF 2023

Arun Narayan Patil & Ors. ...Petitioners
Versus
Vishnu Bhimrao Gudulkar & Ors. ...Respondents

Mr. Manoj A. Patil, for the Petitioners.
Mr. Pradeep D. Dalvi, for Respondent Nos.1 and 2.
Mr. P G. Sawant, AGB for the State/Respondent Nos.3 to 5.

CORAM : MADHAV J. JAMDAR, J.

DATED :27% OCTOBER 2023
JUDGMENT:

1. Heard Mr. Patil, learned counsel appearing for the Petitioners,
Mr. Dalvi, learned counsel appearing for Respondent Nos.1 and 2 and
Mr. Sawant, learned AGP appearing for the Respondent Nos.3 to 5-
State.

2. The Petitioners are impugning the order dated 16™ June 2021
passed by the Tahsildar, Ajara in proceedings bearing Land Case
No.242 of 2021 filed under Section 5 of the Mamlatdars’ Courts Act,
1906 (hereinafter referred to as “the said Act”) as well as order dated

15" December 2022 passed by the Sub-Divisional Officer, Ajara-
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Bhudargad Sub-Division, Gargoti in Appeal No.85 of 2021. By the
said order dated 16™ June 2021, Tahsildar directed the Public Works
Department-Ajara (“PWD”) to verify whether any encroachment
exists on 16 feet road and if any encroachment is found then, the
same be removed immediately. Aggrieved by the said order dated 16™
June 2021 passed by the Tahsildar, the Petitioners filed Appeal No.85
of 2021 before the Sub-Divisional Officer, Ajara-Bhudargad, Sub-
Division, Gargoti (hereinafter referred to as “the SDO”). The SDO by
order dated 15™ December 2022 dismissed the Revision on the
ground that the Petitioners are having road of 10 feet which passes
through Gat No.431 and therefore, their demand of 16 feet road is
not proper.

3. The factual position on record shows that the Petitioners have
earlier filed Case No0.1636 of 2009 under the provisions of the said
Act. The said case has been allowed by the Mamlatdar on 14%

September 2010 by passing the following operative order:-

“o. TEN H. R A 3¢ AT AST F AN F. g AT AN HSK
FOF I 2. fFOr J dyraaEivdd adS 9 grdsiAe aaad
AESTIT YIUIE=ar AR L& {2 ST TqH gfverdt %, ¢ O
Y I A, T T STHESE STSH IAGT FOST SIS T
FOMET ST FOT Ad TR,
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3. f&. 32 /0” /3020 TS H THe SMER IGT TAT ASIRT I
FAT AT

3. STRT QW FEA AT Jdad ST FOAT FRAGRE osd
R2 /0] /Rogo IS HHES go.o0 AN TSW IEUH 3T,
EYHTTT TS 9Tdie d M. &, Joral, fwor a dremaarst efor
Hew AfTFER 9 Afey I ITAFd aRET Tl 2o .00 FTSTar
TS SHE BN Te0ET AT HI0id Iar.

¥. gl %. 2 3ufguaria AfyTdr, Ti—¢ S dien™
AN, ST A ATTS AETIHF o HHAN T ASTRT X
FIOETET SR Ffecd /aTe Ig ITUFT @ ThTedl 2o .00
FTSTAT THET ST g9 T80 2.

. FREE H. 2 T 4 IR AT d%  HIUAE  STE,
AAAEH, Tsie, AR A Fo—qEqardt  wEsitAe o
TR 7T PG PR THRET TSTS H& A3 F T
AT AU I 3R T HIVNSTEN HIOATET THR
FE& T4 M FEEA AME TR FOW AT SR, ST TIR
P A TR S FRAT FSH 2 R) IF=Y AT 9
e

. fFofa adt %, ¢ T 3¢ 7 yfqaEl &, 2 9 u THF TS

FReTeR, SIS AT Fesfduia Irar.”

(Emphasis added)

The English translation of said operative order dated 14"

September 2010 reads as under:-

“1) Application made by Plaintiffs No. 2 to 38 and

the prayer of Plaintiff No.1 is allowed. Directions are
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given to remove the obstacle that has been created by
putting soil, stones and logs by Defendants No.1 to 5 on
the approximately 16-foot wide Panand (i.e. a lane
through a Village) — road from Kine to Poshrat Wadi
being used traditionally and for public purpose.

2) I will personally visit the site on the date
21.09.2010 and will remove the obstacle.

3) Inspector of Police, Aajra Police Station shall,
together with an appropriate escort, remain present on
the date 21.09.2010, at 10:00 hrs. in the morning for
taking the action of removing the obstacle and opening
the road as it was earlier. Similarly, Police Patil and
Village Kamgar Talathi, Kine and Poshrat Wadi and Circle
Officer, Part — Maligre are directed to personally remain
present at the site at 10:00 hrs. in the morning on the
aforesaid date.

4) Plaintiff No.1 — Sub Divisional Engineer, Class-1,
Public Works Sub-Division, Aajra shall personally remain
present at the site at 10:00 hrs. in the morning on the
aforesaid date by taking along with him required
employees and the material/vehicle required for
removing the obstacle.

5) Defendants. No. 1 to 5 or any person, relative,
agent, servant acting on their behalf are prohibited by
this permanent injunction order from creating any

obstacle of whatsoever nature again at any time on the
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Kine-Poshrat Wadi Road being used for public purpose
and from taking any objection of whatsoever nature in
any manner whatsoever either to the Plaintiff or to any
other persons for using the said road. In case of
committing any such act, they shall be liable for fine as
provided under Section 188(2) of the Indian Penal Code.
6) This decision shall be intimated to the Plaintiffs
No. 1 to 38, Defendants No.1 to 5 and also to the

Inspector of Police, Aajra.”

4. The Respondents challenged said order dated 14™ September
2010 passed by the Tahsildar by filing revision and the SDO by order
dated 3" September 2012, set aside the said order dated 14™
September 2010 of Tahsildar. Said order dated 3™ September 2012
was challenged by the present Petitioners by filing Writ Petition
No.2295 of 2013 and a learned Single Judge allowed the said Writ
Petition on 12" August 2014 by passing the following operative
order:-

“...The impugned order is accordingly quashed and set
aside and the following directions are issued:

(i) The impugned order is set aside and the matter is
relegated back to the SDO for a denovo consideration of

the Revision Application. The SDO would consider the
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Revision Application in terms of the observations made
in the instant order and especially on the basis whether
there was an existing road since last many years which
the Petitioners were using.
(ii) The SDO would not lay emphasis on the fact that the
application for impleadment filed by the Petitioners has
been rejected in the Suit filed by the Respondent Nos.1
to 4, as the same is not a relevant consideration in an
application filed under Section 5.
(iii) The SDO to pass a speaking order dealing with the
contentions that would be raised by the parties before
him.
(iv) The parties to appear before the SDO on 27" August,
2014. The SDO to thereafter to decide the matter latest
by 30" September 2014.
4. With the aforesaid directions, the Writ Petition is
disposed of.

(Emphasis added)

The SDO passed the following operative order on 27%

November 2014:-

“1) RSEST 1S AR U ad 3%

2) f&or e 7 431 wdfie gEd—afew otar fRur—amraarEr st
& ET TN TN TAM@ PSS T IS QW Hed AR
IRAET ST F&T AT 3T RSFSH SEgR AT STRIT
e

6/13



Sonali

25-wp-4534-2023.doc

3) =SS Saer qair. geardd J9oal T 3T &' |
feog vrdta g d@fear (IPC) =fie 188(2) = »m=fw =
Tedtes.

4) fyofgrel Toas GaeiaEr, TEeETR qordl fRur/ qErdaaret,
e fEur/deaarsr, difew Fhas s 9 defaesr
AT IAT <0G IS, T g1 ATATS AT, 3= ARSI

gag a1 e fdem %.2295/2013 = fAufa et wmex syar.”
(Emphasis added)

The English translation of the said operative order dated 27"

November 2014 reads as under:-

“1) Revision Application is allowed.

2) The Respondents in the Revision Application are
directed to remove all the obstacles that have been
created in the East — West, 16-foot wide road going from
Kine to Poshrat Wadi, through the land bearing Gat No.
431 in Village - Kine and to open the same for easement
as being used since long.

3) If the Respondents in the Revision Application fail
to open the road for easement as being used since long,
they shall be liable for fine as provided under Section
188(2) of the Indian Penal Code.

4) Intimation about this decision shall be given to
the persons concerned, Village Kamgar Talathi, Kine /

Poshrat Wadi, Sarpanch, Kine / Poshratwadi, Inspector of
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Police, Aajra and Tahasildar of Aajra. Further, a report in
respect of this decision shall be submitted to the Hon’ble
Bombay High Court, Mumbai, for the purpose of decision

in Writ Petition No. 2295/2013.”

6. The said order dated 27™ November 2014 of the SDO has been
challenged by the present Respondents by filing Writ Petition No.28
of 2015 and by order dated 15™ April 2015 passed by the learned
Single Judge, the said Writ Petition has been dismissed. Thus, in
effect, the order dated 14™ September 2010 passed by the Tahsildar
as confirmed by order dated 27" November 2014 passed by the SDO
is confirmed by this Court. Accordingly, the direction given by said
order dated 14™ September 2010 that the obstruction on the 16 feet
road passing through Gat No.431 is to be removed and there shall not
be any further obstruction is confirmed upto this Court.

7. It appears that again Respondent Nos.1 and 2 have encroached
on the said road and therefore, the fresh proceedings are filed. In the
above background, it is significant to note the observations made by
the SDO in order dated 15™ December 2022. The relevant
observations are on page 91 which reads as under:-

“fFor e fRRagE e 7. 431 Tye weaRedrs 10 |
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YT WY et ST B9 AR, T2 7 431 wefre weaftadmen
U TAT F AR STSfeR dt=r e §. 339 = wm@ =
gaEaEReTUr 3-4 | ®e AYA AWM ;S FEod figd Id oTe.
Tg= e 7. 431 =1 Sed 12 9. 345 (FEwid urdte 9.) =4 ety
FIA dT T AR/AST . FEIH d § YOV TR ASS
fegm I o1me.

JraTEd gARYUT ITSIQR it AR qredT SeafRediisl wad 1 4 ¥3R
=7 WY TEEHYT R0 HE ®e& AT FHO! T&QT IS, TEGA IR0
SIER AT e T ¥3R WYT GYOT & G TN HSST ANl
& AT IR, AFard YAREUT STSeR Af=hgd AU Foid TSI
TAT BT FRMEEEAAr AleT HOERAAr T A, 33%, 3¥o & 3wy AT
AT STHU Bl FHHT HIOT AMEVAF e, qd= T T 36y 7=
TAfrdimeies aeEed=ar el oo digd a2 &t &od  fHhar
P AHGH HELAT TAT 8T YUiqur Irgiiedr Jerardeddr ardad I
oTeHAr.”

(Emphasis added)

The English translation of above observations reads as under:-

“Presently, there is a 10-foot wide road passing
through the land bearing Gat No. 431 from the direction
of Village Kine and vehicles are passing by the said road.
It is seen that the embankment of the existing road
passing through the land bearing Gat No.431 and of the
land bearing Gat No.339 of the Applicant in the Revision
Application is generally 3 to 4 feet wide and trees are
standing therein. Further, at the end of the land bearing
Gat No.431, there is a babmboo thicket and a

rivulet/nullah nearby the land bearing Gat No. 345
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(Chandrakant Patil and others) and it is seen that this
thicket has totally grown in the road.

In this connection, considering the demand of the
Applicant in the Revision Applicantion, presently, despite
there being a 10-foot wide road passing through the
entire boundary of only the land bearing Gat No. 431,
the demand by the present Applicant in the Revision
Application for entire 16-foot road through only the land
bearing Gat No.431 is improper. In this regard, in order
to widen the road for easement as demanded by the
Applicant in the Revision Application, it is necessary to
reduce the width of the embankment of the land bearing
Gat Nos. 339, 340 and 341. Further, if the bamboo
thicket that has grown on the existing easement-road in
Gat No. 345 is reduced or removed, then the said road

can fully and properly be used for easement.”

Thus, it is clear that the order passed by the SDO dated 15"

litigation as confirmed by this Court by order dated 15™ April 2015

passed in Writ Petition No.28 of 2015. The relevant discussion is

passed by the learned Single Judge, which reads as under:-

“8 Now coming to Section 5(2) of the said Act. The said

December 2022 is contrary to the orders passed in earlier round of

found in paragraph No.8 of the said order dated 15™ April 2015
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power can be exercised by the Tahasildar in the
eventualities which have been mentioned in the said
provision. The Tahasildar as mentioned in the earlier
part of this order made a site visit and on such site visit
factually found that there was obstruction and on
consideration of the material on record by way of
photographs also came to a conclusion that there was a
existing customary road used by the villagers and the
said road was blocked by the Petitioners and therefore
exercise of powers under Section 5(2) of the said Act
was warranted. It is required to be noted that the
endeavour of the Petitioners seems to be to stall the said
villagers from using the said road probably because the
part of it passes through the lands of the Petitioners. The
said reason could only be said to be the reason as to why
the Petitioners saw to it that the appointment of Court
Commissioner does not fructify in the suit filed by the
Petitioners against the State Government in the Public
Works Department as otherwise the Petitioners if they
were so sure about nonexistence of the road ought to
have willingly acceded to the Court Commissioner's
carrying out the work of commission. The said fact
therefore leads to a conclusion that the Petitioners are
interested in some-how seeing to it that the road is not
made available for the use of the villagers, hence in so

far as exercise of the powers under Section 5(2) of the
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said Act is concerned, it cannot be said that the said
order suffers from any error of jurisdiction on the part of
the Tahasildar.”

(Emphasis added)

9. Thus, it is clear that the said 16 feet road was existing for
several years. The obstruction was put up by the Respondents and
therefore, the said case No0.1636 of 2009 has been filed under the
provisions of the said Act. Orders are passed in said case providing
that obstruction on said 16 feet road be removed and the said order
has been confirmed by learned Single Judge by order dated 15™ April
2015. Thus, it is clear that the observations in the impugned order
dated 15™ December 2022 are contrary to the orders passed in earlier
round of litigation, as confirmed by this Court. Order dated 16™ June
2021 passed by the Tahsildar is also illegal, as duty has been cast on
the Mamlatdar under Section 5 of the said Act to remove any
obstruction and Tahsildar has directed PWD to verify about the
existence of any encroachment and then take appropriate action. The
said direction is contrary to the mandate of Section 5 of the said Act.

10. Accordingly, order dated 16™ June 2021 passed by the

Tahsildar, Ajara as well as order dated 15™ December 2022 passed by
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the SDO, Ajara-Bhudargad, Sub-Division, Gargoti are quashed and set
aside and the reliefs sought in Land Case No.242 of 2021 are granted.
11. The Respondent No.4 to take immediate steps for removal of
obstruction/encroachment on 16 feet road on said Gat No.431 within
a period of one month from today.

12.  The Writ Petition is allowed in above terms with no order as to

Costs.

[MADHAYV J. JAMDAR, J.]

13/13



