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Harish

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION 

 
SECOND APPEAL NO.246 OF 2022

WITH
INTERIM APPLICATION NO. 1832 OF 2022

IN 
SECOND APPEAL NO.246 OF 2022

Shri. Gangadhar Sidarshan Gullapalli  ...Appellant/Applicant 
Versus

Shri. Shivaji Baburao Vitkar & Ors. ...Respondents

Mr. S. M. Oak i/b Sagar Anant Joshi, for the Appellant/Applicant.

              CORAM  : MADHAV J. JAMDAR, J.
        DATED   : 13th MARCH, 2023 

P.C. :

1. Heard Mr. Oak, learned counsel appearing for the Appellant.

2. Mr. Oak submitted that, following substantial question of law

is involved in this Second Appeal.

“Whether the learned Trial Court and the learned

First  Appellate  Court  are  right  in  non  suiting

Appellant on the ground that, time is the essence

of the contract?”

He  also  relied  on  Section  55  of  the  Indian  Contract  Act  and

Section 10 (before 2018 amendment) of the Specifc Relief Act,

1973.  

3. Before dealing with the substantial question of law raised by

Mr. Oak, it is necessary to set out certain factual aspects :
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(i) The present suit bearing Special Civil Suit No.

94 of 2007 has been fled on 9th August,  2007  inter

alia seeking  specifc  performance  of  suit  agreement

dated 13th October, 2006. 

(ii) The  following  clauses  of  the  said  agreement

dated  13th October,  2006  are  very  important.  The

same read as under :

“A. oj o.kZu dsysyh ‘ksrtehu vktjksth eh
rqEgkl  dk;e  [kq”k[kjsnh  jDde  2]51]000@&
v{kjh #i;s nksu yk[k ,dkoUu gtkj QDr brD;k
jDdesl fygwu  ns.;kps  dcqy d:u R;kiSdh  ;k
lkBs[krkiksVh  vkt  blkjk  Eg.kwu  jDde  #i;s
11]000@& v{kjh #i;s vdjk gtkj etyk Hkj.kk
;k lnjkr uewn dsysizek.ks feGkys lcc Hkj.;kph
dkgh  rdzkj  jkfgysyh  ukgh- bljk  Eg.kwu  fnysyh
jDde otk tkrk jkfgysyh jDde gh rqEgh vkEgkl
[kjsnh[krkps osGh ns.;kph vkgs- 

lnj  ‘ksrtehuhps  [kjsnh[kr  gs  1  efgU;kps
eqnrhr dj.;kps  ;kps  ca/ku nks?kkamHkrkaoj vkgs  o
jkghy-  ;k  eqnrhr  ‘ksrtehuhps  [kjsnh[kr  gs  eh
rqEgkl d#u u fnY;kl rqEgkl dksVZekQZr [kjsnh[kr
d#u ?ks.;kpk iw.kZ  vf/kdkj vkgs o jkghy R;kps
gks.kkjs  dksVZ[kpZ  uqdlkuhl  eh  tckcnkj  vkgs  o
jkghu-  rlsp  lnj  ‘ksrtehuhps  [kjsnh[kr  gs  oj
uewn dsysY;k eqnrhr rqEgh iw.kZ d:u u ?ksrY;kl
eh rqEgkl dksVZ  ekQZr [kjsnh  d#u ?ks.;kl Hkkx
ikMsu  R;kps  gks.kkjs  dksVZ[kpZ  uqdlkuhl  rqEgh
tckcnkj jkgky-

B.lnj  ‘ksrtehu  gh  fuosZ/k  o  futks[keh  vkgs-
R;koj dks.kkpk dks.kR;kgh izdkjpk ckstk] Vkap tIrh
oxSjs  dkgh  ,d  ukgh  vkf.k  lnj  ‘ksrtehu
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eh  ;kiqohZ  nqljs  dks.kklgh  xgk.k]  nku]  c{khl]
[kjsnh] HksV e`R;qys[k oxSjs  vU; nLrkus fgwu nsowu
xqarfoysyh ukgh v’kh eh rqEgkl [kk=h nsrks- lnj
‘ksrtehu  gh  dks.kR;kgh  dksVkZrhy  oknkpk  fo”k;
ukgh-

lnj  ‘ksrtehu  gh  eh  ek>s  izkiaphd
vMp.khdfjrk  brj  dkj.kkdfjrk  jDdesph  xjt
vlY;keqGs fodzhl dk<yh rh rqEgh etyk lokZr
tkLr jDdesl ekx.kh dsY;keqGs o cktkjHkkokizek.ks
;ksX;  fdaer  vkY;keqGs  rqEgklp  ;k  nLrkUo;s
dk;e  [kq”k[kjsnh  fygwu  ns.;kps  dcwy  d:u  gs
izLrqrps lkBs[kr vktjksth fygwu fnys vkgs-”

The above clauses of the agreement clearly shows that,

total  agreed  consideration  was  Rs.  2,51,000/-  and  Rs.

11,000/-  were  advanced  as  earnest  money.  The  said

clauses clearly shows that, the balance would be paid at

the  time  of  execution  of  sale  deed.  It  is  specifcally

mentioned  that  it  is  binding  on  both  the  parties  to

execute the sale deed within one month. 

(iii) Thereafter,  on  28th October,  2006,  the  parties

agreed by executing a  writing on the  backside  of  said

agreement dated 13th October, 2006. The same writing

reads as under.

;k  lkBs[krkiksVh  vktjksth  jks[k  #i;s  40]000@&
v{kjh pkGhl gtkj QDr fnysr rs eyk feGkysr-
rjh  vktikosrks  ,dw.k  #i;s  51]000@&  v{kjh
#- ,DdkoUu gtkj iksgpysr rdzkj jkfgyh ukgh- rjh
lnj lkBs[krkph eqnr fn- 12@10@2006 jksth lair
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vlwu rqeps o vkeps ,dfopkjkus ojhy rkj[ksiklwu
vkB ¼8½ fnolkph eqnr ok< fnyh vkgs-

(Emphasis added)

Thus,  what  is  recorded  by  said  writing  dated  28th

October,  2006  is  that,  the  Appellant  has  paid  Rs.

40,000/-  towards  further  consideration.  It  is  further

recorded  that,  the  time  as  per  the  agreement  was  to

expire  on  12th October,  2006.  However,  the  same  is

extended by eight days by mutual understanding. Thus,

it is clear that, the time is extended only till 20th October,

2006. 

(iv) It  is  further  signifcant  to  note  that  on  16th

December, 2006, the Respondent issued notice through

his  Advocate  to  the  Appellant  pointing out  terms and

conditions of the agreement and that the time as agreed

in  the  said  agreement  had  already  expired.  By  that

notice, the Appellant was called upon to make balance

payment  of  Rs.  2,00,000/-  with  interest  from  13th

November, 2006 at the rate of 18% p.a. within a period of

two days, failing which, the agreement stands cancelled

and said amount of Rs. 51,000/- stands forfeited.

(v) Thereafter  the  Respondent  No.  1  executed  the

sale  deed in  favour of  Respondent Nos.  2  to 4  on 11th

January, 2007.
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(vi) The present suit was fled on  9th August 2007.

4. The  learned  Trial  Court  and  the  learned  First  Appellate

Court  both  have  recorded  fnding  that  the  Appellant  failed  to

prove his readiness and willingness and, therefore, Plaintiff is not

entitled for relief of specifc performance of agreement dated 13th

October, 2006. On the basis of evidence on record and the terms

and  conditions  of  the  suit  agreement,  both  the  Courts  have

concurrently held that,  the time is  the essence of  the Contract

and the Appellant i.e. Plaintiff has failed to perform his part of the

Contract. 

5. The  learned  Trial  Court  has  dismissed  the  suit  seeking

return  of  aforesaid  amount  of  Rs.   51,000/-  and  also  seeking

compensation. As far as the First Appellate Court is concerned,

the First Appellate Court has held that the Appellant i.e. Plaintiff

is  entitled to return of earnest money with 6% interest.

6. Mr. Oak,  learned counsel appearing for the Appellant has

failed to point out any illegality or perversity in the concurrent

fndings recorded by both the Courts. Mr. Oak relied on Judgment

of Supreme Court in the matter of  Sughar Singh Vs. Hari Singh

(Dead) Through LRs. & Ors1 to substantiate the contention that

time is not the essence of the contract. He relied on paragraph No.

2.1 and also paragraph No. 10 of the said decision which reads as

under. 

1 2021 SCC Online 975.
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“2.1. That, one Ram Singh Executed the Agreement to

sell in favour of original plaintiff Sughar Singh to sell

the  suit  land  for  a  total  sale  consideration  of  Rs.

56,000/-. Rs. 25,000/- was received by the executant

as  a  part  sale  consideration  at  the  time  of  the

agreement.  The said agreement to sell was executed

on 10.10.1976. At this stage it is required to be noted

that at the relevant point of  time agreement to sell

was  not  required  to  be  registered.  As  per  the  sale

agreement the sale deed was to be executed within a

period  of  2  years.  The  time  period  of  2  years  was

extended  at  the  instance  of  the  vendor  by  the

documents  dated 30.09.1978 and 29.09.1981. That,

thereafter a further sum of Rs. 15,000/- was paid. The

vendor agreed to receive the balance of Rs. 16,000/-

at  the  time  of  execution  of  the  sale  deed  vide

Annexure P3. Despite receiving Rs. 40,000/- towards

part sale consideration and despite execution of the

agreement to  sell,  the  original  vendor executed the

sale deed of the suit land on 23.06.1984 in favour of

defendant Nos. 2 to 5. That, Thereafter, Sughar Singh-

vendee fled the Civil Suit No. 254 of 1984 in the Court

of  learned  Civil  Judge,  Mathura  City,  Mathura  (for

short “learned Trial Court”) against the vendor Ram

Singh  and  Others.  The  persons  in  whose  favour

subsequently  the  sale  deed  was  executed  on

23.06.1984 were impleaded as defendant Nos. 2 to 5

also.  In  the  plaint  it  was  also  the  specifc  case  on

behalf of the plaintiff that the defendant Nos. 2 to 5

are  the  real  nephews  of  defendant  No.  1  and

defendant Nos. 2 to 5 and their father had managed to
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get  defendant  No.  1  in  their  control  and  that

defendant Nos. 2 to 5 and their father have got one

farzi  document  in  the  shape  of  sale  deed  without

consideration  executed  by  defendant  No.  1  on

23.06.1984 and in their favour though they had full

knowledge  about  the  agreement  to  sell  executed  in

favour of the Plaintiff.”

“10. Now, so far as the fnding recorded by the High

Court and the observations made by the High Court

on Section 20 of the Act and the observation that even

if the agreement is found to be duly executed and the

plaintiff  is found to be ready and willing to perform

his part of the Agreement, grant of decree of specifc

performance is not automatic and it is a discretionary

relief is concerned, the same cannot be accepted and/

or approved. In such a case, many a times it would be

giving  a  premium  to  the  dishonest  conduct  on  the

part of the Defendant / executant of the agreement to

sell. Even the discretion under Section 20 of the Act is

required  to  be  exercised  judiciously,  soundly  and

reasonably.  The  plaintiff  cannot  be  punished  by

refusing the relief of specifc performance despite the

fact that the execution of the agreement to sell in his

favour has been established and proved and that he is

found to be always ready and willing to perform his

part of the contract. Not to grant the decree of specifc

performance despite the execution of the agreement

to sell is proved; part sale consideration is proved and

the plaintiff is always ready and willing to perform his

part of the contract would encourage the dishonesty.

In such a situation, the balance should tilt in favour of
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the plaintiff rather than in favour of the defendant -

executant of the agreement to sell,  while exercising

the  discretion  judiciously.  For  the  aforesaid,  even

amendment to the Specifc Relief Act, 1963 by which

section 10(a) has been inserted, though may not be

applicable retrospectively but can be a guide on the

discretionary  relief.  Now  the  legislature  has  also

thought it to insert Section 10(a) and now the specifc

performance  is  no  longer  a  discretionary  relief. As

such the question whether the said provisions would

be applicable retrospectively or not and /or should be

made applicable to all pending proceedings including

appeals is kept open. However, at the same time, as

observed hereinabove, the same can be a guide.”

7. In  paragraph  No.  2.1  of  the  above  decision  the  Supreme

Court has set out the factual aspects involved in the said case.

Time  of  two  years  was  stipulated  in  the  agreement,  the  same

period of two years was extended at the instance of the vendor by

the documents dated 30.09.1978 and 29.09.1981. Thus it is clear

that,  the  original  agreement  was  executed  in  1976  specifying

period of two years to perform the said agreement and thereafter

the said period of two years was extended in 1978 and thereafter

again in the 1981 and the same was done at the instance of the

vendor. It further appears that, the said vendor has accepted the

further  consideration  from  time  to  time.  Thus,  period  initially

agreed for completion of transaction of two year appears to have
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been intended at least for more than three years. Therefore, the

factual position before the Supreme Court is totally different. In

the  present  case,  not  only  in  the  said  agreement  dated  13th

October, 2006 one month time was specifed for completion of the

transaction but also when the said period was extended on 28th

October  2006  it  was  extended  specifcally  only  for  eight  days.

Thus,  factual  position  in  the  decision  of  the  Supreme  Court  is

totally different and will not apply to the present case.

8. The  observation  of  Supreme  Court  in  paragraph  No.  10

clearly shows that,  fnding was recorded that the Plaintiff in the

said  case  before  the  Supreme  Court  was  ready  and  willing  to

perform his part of the contract. In the present case, on the basis

of  evidence on record,  both the Courts  have concurrently  held

that the Plaintiff has failed to prove his readiness and willingness.

Therefore,  the  said  Judgment  of  the  Supreme  Court  is  not

applicable to the present case.

9. Mr. Oak also placed reliance on Section 55 of the Contract

Act. Section 55 is regarding effect of failure to perform at a fxed

time  contract  in  which  time  is  essential.  Section  55  reads  as

under :-

“55.  Effect of  failure to perform at a fxed time, in

contract in which time is essential. -When a party to

a contract promises to do a certain thing at or before

a  specifed  time,  or  certain  things  at  or  before
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specifed times, and fails to do any such thing at or

before the specifed time, the contract, or so much of

it  as has  not been performed,  becomes voidable  at

the  option  of  the  promisee,  if  the  intention  of  the

parties was that time should be of the essence of the

contract. When a party to a contract promises to do a

certain thing at or before a specifed time, or certain

things at or before specifed times, and fails to do any

such  thing  at  or  before  the  specifed  time,  the

contract, or so much of it as has not been performed,

becomes voidable at the option of the promisee, if the

intention of the parties was that time should be of

the essence of the contract." 

Effect of such failure when time is not essential.- If it

was not the intention of the parties that time should

be of the essence of the contract, the contract does

not become voidable by the failure to do such thing at

or  before  the  specifed  time;  but  the  promisee  is

entitled to compensation from the promisor for any

loss occasioned to him by such failure.  If it was not

the intention of the parties that time should be of the

essence of the contract, the contract does not become

voidable by the failure to do such thing at or before

the  specifed  time;  but  the  promisee  is  entitled  to

compensation  from  the  promisor  for  any  loss

occasioned to him by such failure." 

Effect  of  acceptance  of  performance  at  time  other

than  that  agreed  upon.-If,  in  case  of  a  contract

voidable  on  account  of  the  promisor’s  failure  to

perform his promise at the time agreed, the promisee

accepts  performance  of  such  promise  at  any  time
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other than that agreed,  the promisee cannot claim

compensation  for  any  loss  occasioned  by  the  non-

performance  of  the  promise  at  the  time  agreed,

unless, at the time of such acceptance he gives notice

to the promisor of his intention to do so.1 If, in case

of a contract voidable on account of the promisor’s

failure to perform his promise at the time agreed, the

promisee  accepts  performance  of  such  promise  at

any  time  other  than  that  agreed,  the  promisee

cannot claim compensation for any loss occasioned

by the non-performance of the promise at the time

agreed,  unless,  at  the  time  of  such  acceptance  he

gives notice to the promisor of his intention to do so.”

(Emphasis added)

10. On the basis of Section 55 it is the submission of Mr. Oak

that,  time  was  not  the  essence  of  the  Contract.  However,  as

already set out the terms of agreement to sale dated 13th October,

2006 specifying one month time to complete the transaction as

well  as  term which  has  been  agreed  on  28th October,  2006 by

which period of agreement was extended only by eight days and

thereafter,  the  notice  sent  by  the  Respondent  No.  1 dated 16th

December, 2006 clearly shows that time was the essence of the

contract.  In fact no beneft of frst part of Section 55 can be taken

by  the  Appellant  as  the  agreement  cannot  be  segregated.

Therefore, there is no substance in the substantial question of law

raised by Mr. Oak. 

11. As far as Section 10 of the Specifc Relief Act (before 2018
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amendment) is concerned, the said Section 10 is not applicable to

the present case. Section 10 of the Specifc Relief Act (before 2018

amendment) reads as under :-

“10.  Cases  in  which specifc performance of  contract

enforceable.- Except  as  otherwise  provided  in  this

Chapter, the specifc performance of any contract may,

in the discretion of the Court, be enforced-

(a)  when  there  exists  no  standard  for

ascertaining  the  actual  damage  caused  by  the  non-

performance of the act agreed to be done; or

(b) when the act agreed to be done is such that

compensation in money for its non-performance would

not afford adequate relief.

Explanation.-  Unless  and  until  the  contrary  is

proved, the Court shall presume-

(i)  that  the  breach  of  a  contract  to  transfer

immovable property cannot be adequately relieved by

compensation in money; and

(ii)  that  the  breach  of  a  contract  to  transfer

movable  property  can  be  so  relieved  except  in  the

following cases :-

(a) where the property is not an ordinary article

of commerce, or is of  special  value or interest to the

plaintiff,  or  consists  of  goods  which  are  not  easily

obtainable in the market;

(b) where the property is held by the defendant

as the agent or trustee of the plaintiff.”

As both the Courts have concurrently recorded the fnding that,
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the Appellant has failed to perform his part of contract and he has

failed  to  prove  his  readiness  and  willingness  and  as  it  is  the

fnding of  both the Courts that the Appellant has breached the

contract, he is not entitled for any compensation as contemplate

under Section 10 of the Specifc Relief Act. 

12. In the present case, the Respondent No. 1 has forfeited Rs.

51,000/- paid by the Appellant. The learned Trial Court has not

granted any relief in respect of said Rs. 51,000/-. However, the

learned Appellate Court has granted decree of Rs. 51,000/- with

interest at the rate of 6% p.a. to the Plaintiff from the date of fling

of the suit till its realization. Therefore, there is no substance in

the Second Appeal. 

13. Second Appeal is dismissed with no order as to costs. As the

Second  Appeal  is  dismissed,  nothing  survives  in  the  Interim

Application and the same is also dismissed. 

14. At  this  stage  Mr.  Oak  states  that,  the  Appellant  has

deposited an amount of  Rs.  2,00,000/- before the learned Trial

Court  and for  that  purpose,  he  has  produced receipt  dated  5th

April,  2008.  If  the Appellant has deposited said  Rs.  2,00,000/-

and still said Rs. 2,00,000/- is lying in the Trial Court, the same be

returned back to the Appellant with accrued interest, if any, to

the Appellant in addition to the Decree of Rs. 51,000/- granted by

the learned Trial Court. Before returning the said amount of Rs.
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2,00,000/- the learned Trial Court to verify that, the said amount

has not been already withdrawn by the Appellant.

                                             [MADHAV J. JAMDAR, J.]
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