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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.2521 OF 2023

Shri. Dattatraya Krishnat Patil & Anr. ...Petitioners
V/s.
The Additional Divisional Commissioner, ...Respondents

Pune Division, Pune & Ors.

WITH
INTERIM APPLICATION NO.14138 OF 2023
WRIT PETITIONIII\\TTO.ZSZI OF 2023
Shri. Dattatraya Krishnat Patil & Anr. ...Applicants
V/s.
The Additional Divisional Commissioner, ...Respondents

Pune Division, Pune & Ors.

Mr. Rakesh Sharad Patil, for the Petitioners/Applicants.

Mr. Ajay B. Chate, Addl. GP a/w Mr. P. P. Pujari, AGP, for the
Respondent Nos.1, 2 & 5-State.

Mr. Yuvraj Narvankar, for Respondent No.3.

CORAM : MADHAYV J. JAMDAR, dJ.
DATED : NOVEMBER 01, 2023

JUDGMENT:

1. Heard Mr. Rakesh Patil, learned Counsel appearing for the
Petitioners, Mr. Chate, learned Additional GP along with Mmr.

Pujari, learned AGP, for the Respondent Nos.1, 2 and 5-State and
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Mr. Yuvraj Narvankar, learned Counsel appearing for the

Respondent No.3.

2. By way of this Writ Petition filed under Articles 226 and
227 of the Constitution of India, the Petitioners who are the
residents of village Haldi, Taluka-Karveer, District-Kolhapur and
therefore, voters in the election of Respondent No.4-Gram
Panchayat Haldi, are challenging the Order dated 9th February
2023, passed by the Respondent No.l-Additional Divisional
Commissioner, Pune Division, Pune in Appeal No.14 of 2022
(“impugned Order”). By the said impugned order, the Appeal filed
by the Respondent No.3 has been partly allowed by setting aside
the Order dated R24th June 2022 passed by the Collector,
Kolhapur in Dispute Application No.16 of 2021 and the matter
has been remanded back. The operative part of the said impugned
order dated 9th February 2023 passed by the Additional
Divisional Commissioner, Pune Division, Pune, is set out herein

below:

P——
2) ISt ara 37U 3T97q: A= FI0ITT IT 36,

Q) Rresasrt, FicergR I+ f@Aarg o5t F2§/303¢. 7 f=.
R¥/08/R03% TS RASST Q¥ T FWIG Jd 6. FHON
A#FeyarT 79e $oJ9R gidsie & 9 die [A@sd  qEEd
gadiqd FFum/ YT AJiSoiEl FrRfaret SR sndasara Ut FEl.
Aisofit Fdarst 9 Ragadta F wEET ard IyRgda Juf FHaEl.
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RIft/arEt Tt g Rieem@®r”l, Pk @At wEiseh
FHET FIEANT YT GIRT FHIAA.

3) GeT=T ([A0g a7 g0 YaIeralvT GHSUT 9IF 30TR 78T
%) GEIfeTET 37eST A8l

4) fApTar=T TasT qafadrar Ivgrad IrEtr.”

(Emphasis added)

English translation of the above, is as follows:

“Order

1 Appeal preferred by the Appellant is partly
allowed.
) Order passed by the Collector, Kolhapur in
Dispute-Application No.16/2021 on the date 4.06.2022
is set aside. As mentioned in the Judgement in this
matter, the Machinery/Department concerned shall
complete the process of carrying out survey in respect of
the Public road and the property in dispute, within four
weeks and prior to carrying out the survey, shall give
the intimation in writing in respect thereof in advance to
all the interested parties in the matter. The process of
survey shall be completed in the presence of all the
interested parties and the villagers and thereafter, the
Collector, Kolhapur shall carry out re-enquiry by giving
sufficient/reasonable opportunity to all the interested
parties to put forth their say in view of the report
received and shall pass appropriate order accordingly.
3) The said decision shall not be eligible to be treated
as a precedent in other matters.
4) No orders as to costs.
5) Intimation of this decision shall be given to the
parties concerned.”

(Emphasis added)
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3. The Collector, Kolhapur by the order dated 24th June 2022
passed in the said Dispute Application No.16 of 2021, allowed the
said Dispute Application filed under Section 16(2) read with
Section 14(1)(j-38) of the Maharashtra Village Panchayats Act
(Act No.III of 1959) (“said Act”) and the Respondent No.3 has
been disqualified to be a member of the Gram Panchayat. The said
disqualification is on the ground that the Respondent No.3 has
encroached upon the Government land. As set out herein above,
by the impugned order of the Additional Divisional Commaissioner,
order of the Collector is set aside and the matter has been

remanded back to the Collector.

4. It is the contention of Mr. Patil, learned counsel appearing
for the Petitioners that Respondent No.3 along with her husband
and other members of her family, have encroached upon
Government land, i.e., State Highway No.189. Therefore, the
Petitioners filed Dispute Application No.16 of 2021 seeking
disqualification of the Respondent No.3. In the Dispute
Application No.16 of 2021, the Collector, Kolhapur by order dated
15th November 2023 directed the Survey Officer to measure the
concerned property, i.e., Survey No.311 and, accordingly, after
following the procedure in accordance with law, the Deputy

Superintendent of Land Records, Kolhapur measured the
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concerned property on 8th December 2021 and prepared the
Survey Map. The said map clearly shows that the Respondent
No.3 and her family members have encroached upon the

Government land, i.e., State Highway No.189.

5. It is his further submission that Respondent No.3 admitted
before the Collector, Kolhapur, that she would remove the
encroachment within a period of one week, which implied that she
has accepted that she has encroached upon Government land. He,
therefore, submitted that the Additional Divisional Comimissioner,
Pune Division, Pune has committed grave illegality and
irregularity in setting aside the order dated 24th June 2022

passed by the Collector, Kolhapur.

6. Mr. Patil, learned counsel submitted that it is the claim of
the Respondent No.3 that said Survey No.311 is the joint family
property of the Respondent No.3 and has an area of about 856 sq.
ft.. In said Survey No.311, there are 4 houses belonging to the
family of the Respondent No.& and as per the 4 separate
assessment extracts, the aggregate area of said Survey No.311
comes to about 2227.46 sq. ft. instead of 856 sq. ft.. He, therefore,
submitted that family members of Respondent No.3 have

encroached upon an aggregate area of 1370.96 sq. ft..

7. Mr. Patil, learned counsel relied on the affidavit-in-reply

filed by Respondent Nos.1 and 2 and, particularly on paragraphs
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8 and 9 of the same.

8. On the other hand, Mr. Narvankar, learned counsel
appearing for Respondent No.3 submitted that principles of
natural justice have been violated, as the notice of encroachment
is silent on the nature of the encroachment and it also does not
mention particulars of the property. It is his submission that, in
fact, the Collector, Kolhapur while passing the order dated 24th
June 2022 has not verified the encroachment. It is his further
submission that the alleged encroachment is on Survey No.311
and the same is the ancestral property of Respondent No.3. He
submitted that therefore, the provisions of Section 14(1)(j-3) of
the said Act will not apply to the said alleged encroachment,
assuming the same to be the encroachment. He submitted that
there are separate maps of the roads maintained by the Public
Works Department (“PWD”), and the markings on such maps
show the encroachment, but no such map is produced. He
submitted that the Respondent No.3 has legally constructed on
the land belonging to them and is even paying the taxes/charges

to the local authority.

9. It is his further submission that the record of the case does
not show existence of an encroachment. He submitted that the
affidavit filed by the Government is to be completely discarded as,

the impugned orders are passed after holding an inquiry and,
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therefore, the reasons cannot be supplied by way of the affidavit.
He relied on certain decisions of the Supreme Court to
substantiate the said contention, reference to which will be made

as and when necessary.

10. Mr. Narvankar, learned counsel submitted that the
assurance given by the Advocate of the Respondent No.3 cannot
be held against the Respondent No.3 and the said assurance was
only with respect to the Pansa, i.e., weather shed. He submitted
that statement of Advocate of Respondent No.3 cannot be treated
as admission on her part of the alleged encroachment. He further
submitted that the said weather shed has been removed. He relied
on the decision of the Supreme Court in the case of Himalgyan
Coop. Group Housing Society V. Balwan Singh & Ors.' to contend
that if any doubt exists as to the purported admission, the Court
should be wary to accept such admissions until and unless the
counsel or the Advocate is authorised by his principal to make
such admissions. He further submitted that filing of Application
seeking disqualification of the Respondent No.3 is politically
motivated.

11. He submitted that, in any case, by the impugned order, the
Dispute Application is not dismissed and the same has only been

remanded by directing that the fresh plans be drawn. He,

1 (2015) 7 SCC 373
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therefore, submitted that no interference under Articles 226 and

227 of the Constitution of India is warranted.

12. Before considering the rival submissions, it is necessary to

set out certain factual aspects:-

@

(i)

The Respondent No.3 got elected as a member of the Gram
Panchayat Haldi on 18th January 2021. Subsequently, the
Respondent No.3 has been elected as Sarpanch of Gram
Panchayat-Haldi.

The Petitioners are the residents of Village Haldi and,
therefore, are the voters in the election of said Gram
Panchayat. By filing the Dispute Application No.16 of 2021
dated 26th February 2021 under Sections 16(2) read with
Section 14(1)(j-3) of the said Act before the Collector,
Kolhapur, the Petitioners prayed for the disqualification of
the Respondent No.3 as a member of the said Panchayat on
the ground available under Section 14(1)(j-3) and Section
16 of the said Act. The Section 14(1)(j-3) of the said Act
provides that no person shall be a member of Panchayat or
continue as such, who has encroached upon Government
land or public property. In the said Dispute Application it
was the contention of the Petitioners that on 10th
February 2021, the Deputy Engineer, Public Works

Department, Sub-Division has issued notice for the



(iii)
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removal of the said unauthorised and illegal construction.
In the affidavit filed at the time of submitting the
Application for candidature as a member of the said Gram
Panchayat, it is specifically stated by the Respondent No.3
that the Respondent No.3 or any of her family members
have not encroached upon Government land. The husband
of the Respondent No.3, i.e., Balasaheb Shripati Sutar is
conducting business of carpentry and iron works, and the
said premises adjoins the road and is on the portion which
is part of the road. It is contended that the same is
Government land and Respondent No.3’s husband has
encroached upon it. Therefore, Respondent No.3 cannot
continue as a member of the said Gram Panchayat.
The Respondent No.3 filed reply dated 11th October 2021
in said Dispute Application, inter alia, stating that family of
the Respondent No.3 is having houses on the said property
for the past 70 to 80 years . The said property is numbered
as City Survey No.3811 and the same is ancestral property.
In the year 1983-1984, the City Survey was conducted, and
at that time, a Survey Officer prepared a map and
numbered the said properties as City Survey No.311. As far
as the contention regarding the said notice dated 10th

February 2021 is concerned, Respondent No.3 has stated



iv)

)

v
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that the said notice is totally incorrect. It is mentioned that
the provisions of the Prevention of Ribbon Development
Act, 2007 are not violated, as measurement as
contemplated under the same have not been carried out
and the boundaries are not fixed.
The Gram Sevak of Respondent No.4-Gram Panchayat,
Haldi, Taluka-Karveer, District-Kolhapur, filed a reply
dated 8th November 2021, inter alia, contending that there
is no encroachment as alleged by the Petitioners.
The Respondent No.5, i.e., the Deputy Engineer, Public
Works Department, Sub-Division, Bhudargad filed detailed
reply placing on record the encroachment by the
Respondent No.3 and her family members.
The said Dispute Application No.16 of 2021 was heard by
the Collector, Kolhapur from time to time, and on 15th
November 2021 the Collector, Kolhapur passed the

following order :

“OarauTt AT, Slet aTgH1 TS @ISt gadiare o 3T FEUT T
SET BT e FS. Glies [T SUard Id 3Ted.

¢) 3rsferr Frt CTS No.311 =it =@isoft wt wrat sfor CTSO
Tt AT =FrASIATAT [T GHGT el HiSofl @dd HET

ggrEt. 9w a9 gyt ®&t enfor Ribbon

Development 7 zax & T P fAg=rgamt siaR qeifavararst

sravgs @a=ar CTS No 9 7 S+ g8 9 %. qefaaa.
?) PWD 7 =ifawdt w=ar aoIrEl &, TuiEld 9 docdl

10
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SRl T SIRTET AUaT 3T AT SfaEHT fFHar
sTfIET FI gHSar I, o & Fvdel compensation T
qar?

3) ADTP a7+t 3%t Arsoit F#enar g+ Control Lines smaT
FETT STOT STfAFHUT / STATFT ATIFE TNGTH= 37
T ST .

¥) Tdefeer, #Far g9t CTS No.311 3 == &ia=a Id
STHIAT SATAE ATGHAAT %. ?%3/%2, %3/, ?%3/3, °%3/%
STed. T STHIA /23 TANVIT FET TIel FId.

4)  3TSeR FHT WU gy F@ #, gedte s (CTS No.311

qg) 5'?, TEZE éﬁﬁ“ TTqF: TIHR TI=AT HIGHI=T 3Ted.

e Gl YREIeR AT AT HIGT AT STHIAT il deE
TRIEIAT  FIOTST, FIOTAT FAISTHAIST R3ear sied 37107
gdics TEYRE gl FIET FIUICAT TREHIET SSTIAT R
AT AT qifedl =rE.

&) CTSO =i+t CTS No.311 sif&acara Juareirei Fivrear 12 7.

/gd T =T 9T glar e G’ oWl Siaia G

TFRIR/MTHT IdT=THe HH7 I14T.

Fir o SJUSTEIST Y@l ad 30,/83/3¢ ¢o: 30 4.IM.”
(Emphasis added)

The English translation of the same reads as follows :

"Hearing has been held. Both the parties put forth
arguments orally and submitted their say in writing
and also the documents. Below mentioned directions
are given.

1. The applicants shall pay the survey fee for survey
of the land bearing C.T.S. No.311 and the C.T.S.O.
shall carry out the said survey by treating this
order as the direction of the Hon’ble Court.
Moreover, in order to show the entire width of the

road and to show distances as per Ribbon

11
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Development and all other T. P. Rules, the
necessary adjacent C.T.S. Numbers, boundaries of
the land and numbers shall be shown therein.

The P.W.D. shall clarify in this regard as to how
the structure standing on the non-acquired land
before the road coming into existence, can be
considered as encroachment or unauthorised and
that too without giving any compensation.

The ADTP shall mark all control lines on the
aforesaid Survey map and shall mention his self-
explanatory opinion about the said
encroachment/unauthorised structures.

The Tahasildar, Karveer, shall certify and
produce 7/12 extracts in respect of the lands
bearing C.T.S. No.311 and of all the lands adjacent
thereto in which the Properties bearing
No0s.293/1, 293/, 293/3 and 293/4 are situated.
The applicant submitted say that the said lands
(Together with the land bearing C.T.S. No.311) are
of the ownership of Management of Shree Tukai
Devi, Government. Therefore, notice shall be
issued to the said Occupants and information
shall be obtained as to whom and for what
purpose, they have handed over the said lands at
present and as to which permissions the said
Possessor has given in respect thereof till today.
The C.T.S.0 shall submit detailed say in writing as
to of which Gat No./Survey No., the land bearing
CTS No.311 was part before its coming into
existence, together with self explanatory extract

(copy) of the map in respect thereof.

12
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(viii)
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Next date of Hearing for the compliance of the
aforesaid points is 20/12/21 at 10.30 a.m."

(Emphasis added)
Pursuant to the said order dated 15th November 2021, the
Deputy Superintendent of Land Records carried out the
measurement and prepared the map. The report of the
Deputy Superintendent of Land Records was produced
before the Collector on 20th December 2021.
Before 14th February 2022, all the parties except the
Gram Sevak of the Gram Panchayat, Haldi, filed their
written submissions. On 15th February 2022, in the

roznama, the following order is passed :

“gAranft erSt. WE TR, 3. 9. ¢ i @l F digt gFdEae wol.
. 9. ¢ It IfEHoT T SASTSTa FRTAE FES B AR AT
fafiad FEl SET dlel Ul Arel © [l A0 &, Jad ThoT
fAofamaret s v ad. fHAta gaiar sesfarara I8

(Emphasis added)

The English translation of the above, is as under :-

"Hearing has been held. All parties are present.
Opposite Party No.l put forth arguments orally and
also in writing. Opposite Party NO.1 has agreed to
remove the encroachment within one week. Besides
this no one has any say orally / in writing and all the
parties agreed to the same. Hence, the matter is
closed for judgment. The judgment shall be informed

to all the parties."

13
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On 25th February 2022, the Petitioners filed an additional
say in the said Dispute stating that although the statement
was made that the said encroachment would be removed
within seven days, the same has not been removed.
The Collector, Kolhapur by the order dated 24th June
2022 passed in the said Dispute Application has found that
the husband of Respondent No.3 has encroached upon
Government land, and, accordingly, passed the order by
exercising power under Section 14(1)(j-3) and Section 16
of the said Act, disqualifying the Petitioner as a member of
the Gram Panchayat, Haldi.
The said order has been challenged by Respondent No.3
before the Additional Divisional Commissioner, Pune
Division, Pune on 5th July 2022 by filing Appeal No.14 of
2022.
By the impugned order dated 9th February 2023 in Appeal
No.14 of 2022, the Additional Divisional Commissioner,
Pune Division, Pune set aside order dated 24th June 2022
passed by the Collector, Kolhapur and the matter was
remanded back by directing that the authorities should
measure the land after giving notice and the said
measurement be carried out inter alia in the presence of

villagers of the said village.

14
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13. In view of the above factual position, it is necessary to
consider important issue involved in the matter about the
encroachment, if any carried out by the Respondent No.3 or her

family members.

14. The admitted factual position on record shows that by the
order dated 15th November 2023, the Collector directed the
Deputy Superintendent of Land records, Karveer to carry out the
survey. Accordingly, notice was given by the Deputy
Superintendent of Land Records dated 25th November 2021, that
the measurement would be carried out on 8th December 2021.
The said notice has been received on behalf of the husband of
Respondent No.3, by son of Respondent No.3. The allegation is
against the husband of Respondent No.3 that he has constructed
unauthorised structures on the road. Accordingly, the said
measurement was carried out on 8th December 2021. The
measurement map which has been prepared on the basis of
measurement that was carried out on 8th December 2021 shows
that there is an encroachment upon the State Highway No.189
and the same is by the husband of Respondent No.3, who is

conducting the business from the said structure.

15. In this regard, it is significant to note the contentions raised
in say filed by Respondent No.5, i.e., the Deputy Engineer, Public

Works Department, Sub-Division, Bhudargad to the said Dispute

15
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Application and more particularly in paragraph Nos.4(A) and
4(D) which are reproduced herein below for ready reference :

“37) g TrET SSIdics rar A9 sT9oe ifawqewr 8 4. 7. 7. 3 9149
STEERIT ST FIcaTR — NS, TSfevesST, TSt T&r
TSTATT F. ¢<] AT TR TRBAT MI=qT MEA30T §ET INGHIT
TR @, 7. 7. ¢ e gt Freraed #iudt garR F FaR SHE
DI FIGrT FOEIST g FAR FROMAT 3% FUArGT STAdHHT
FSS BId T S8 T TN &I GEROT FOH FIH TR
WEAATE E FOG AR T R T GYROT FHITE TR
DIFrl SAFHOT SIS A TGeAd T Al FIRU HEATIF
I R §B MATH IS T SAFHIT qRFIT SAFHIT FIGT &
TarEad RAT# go0/03/3038 T qW/0R/R038 T TN faaedr
TAGT F {7 7. ¢ IR AT R goso0/303¢ TSt RISt
NG & G IraT TSI FROT T 9T 3%

F) @ v 7. 9 gdt Fr@Eed Fivdl §ar qHt 99 &Gre AT
2¥/%00 T 24 /Yoo WA HHROTYO ¢*/° MR BUrSIT 4 §Z e
T B SAFHIT Foe 36 & ol T JI8 SThEk
ISETY gacaHaR [, 9. 7. 3 19 S=HIa SR TEET AT
QUYTT STt 3R. TR FHAT T sTRacardies &6 g BHoft
2§ AR RO STFIIF T TUISIT HEAMYGT & qgqT < AR
gAP WO SAVIF 6. W M. 7. 7. ¢ FE TAH TIGAR
TEIYTET T AISTST STFalT X 5 &G TENgT §.4 AR
FAFIAT STAUAR 3ATe. TUSIT 2.4 A fqHAUT e € QYT Id a
TEIT GYROMHTHT § &G T TEGT < 2R avqs sraear
F RIS TER 2.4 MR AFAT PSS FeqH Fe=t
NG UFIT ST M. TIAT AT & gRT T FESVR 3. 7.
7. F. ¢ T T AT FIER FAX SABHAUT YRHAT GEET AAGT S
HoqT Ted. Gaa, [4. 7. 7. ¢ I =19 2@t =ovgra 4. 7. 7. 3
e ATHIF qErErgidt AT Rear IR ok RSy ee. 3. .
7. 3 JraT A1 SR FElEr a9 el

F) [ 9. T 3 FHl G FHI YEH JUST FER FIEFSIS [ATgIHIT
§eBaT TETET THT [&. 23 /03/203¢ JAR HABT 37T M TaX

16
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TSI 9T TTSedT [AewmdIgar sfiadardis Tar+ & & ¢§
frax gar oSt Sea= fega dd § el &ATET TETOgT < [HEE
37T 7. 7. 7. ¢ Fqra gdd faEHT FoS fgd Iqd.

TR T SIRTET el ®EE 4. 7. T 3 grd AThd
YR FOE FH & 6. d AIT U= a7 gRFBAT
Eq-gq SIdHHIT FIgT gac Ulfest ade AT JFGE WIOTE
FUITAT fRET TET S YIS FUIET FIOTAIET STEYISHAT Tl

(Emphasis added)

The English translation of the same is as follows :

The encroachment which is the subject matter of the
Suit-Application was and has been made since past
several years by Balasaheb Shripati Sutar, husband of
the Defendant No.1 and various other persons, on the
Government Road ie. State Highway No. 189 -
Kolhapur - Gargoti - Gadhinglaj - Naganwadi Road -
falling within the jurisdiction of the Defendant No.l
and within the boundary of Gaothan place of Village -
Haladi for carrying out their business and for other
purposes. As the Government of Maharashtra has
commenced the work of improvement of the said road,
the encroachments that have been made by the said
persons are becoming obstacles in carrying out the
said work of improvement of the said road and as it is
necessary to remove the same, the Notices for
removing the encroachments that have been issued to
all the encroachers from the said Village - Haladi
during the period from the date 10.02.2021 up to the
date 17.02.2021 and the Notice dated 10.02.2021
issued to the husband of Defendant No.1 are the cause

and subject of the present suit.

17
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(B) Balasaheb Shripati Sutar, husband of Defendant No.1,

)

has made an encroachment of about 1% meters i.e.
about 5 ft. in width in the road between the kilometer
stone 14/900 to 15/500 and when this fact came to
the notice of Defendant No.3 on taking measurements
of the actual site on the said road, the said Notice had
been issued to him. For the purpose of carrying out the
said work, it is necessary that the existing width of
the road at the said place should be 16 meters i.e. 8
meters each on both the sides from the centre point of
the road. However, when the measurement of the said
road is taken from its centre point in front of the
house of Defendant No. 1’s husband, the said road is
found to be located at a distance of 6.5 meters from
the centre point of the road. That means, it is seen
that there is an encroachment of 1.5 meters. As the
width of the road for improvement of the road needs
to be 08 meters from its centre point, and as
encroachment of 1.5 meters has been made on the
existing road, this Notice has been issued. This Notice
is proper and lawful. Besides the husband of
Defendant No.l, notices have also been served to
other encroachers. Hence, the contention of Defendant
No.l that the notices have been issued due to political
pressure on Defendant No.3 is irrelevant. Defendant
No.3 has nothing to do with this matter.

In this matter, the Defendant No.3 has obtained the
map in respect of Village - Haladi concerned in this
Suit from the Office of Land Records, Karveer, on the
date 23.03.2021 and it is seen that the width of the

existing road passing from in front of the property

18
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which is the subject matter of the present Suit-
Application is little bit more than 16 meters and that
the husband of Defendant No.1 has made
encroachment within 08 meters from the centre point
of the said road.

D) The work of improvement in the existing width of the
said road has been commenced by the Defendant No.3
and therefore, the encroachers, on their own, should
remove their encroachments that become obstacles in
the said work. Moreover, there is no necessity to give
them compensation or to acquire their land for the
said work, because, the said work is going on within

the existing boundary of the Government Road.

16. It is the main contention of Respondent No.3 that there is
no encroachment and that the alleged encroachment is, in fact, a
weather shed. However, photographs which are produced on
record clearly show that the same is not a weather shed and the

same is an unauthorised structure.

17. 1t is the contention of Mr. Narvankar, learned counsel
appearing for the Respondent No.8 that the notice of an
encroachment on which the Petitioners have relied, is completely
silent on the nature of the encroachment and the same is
cyclostyle in nature. It appears that the said notice is served upon
several occupants who have encroached upon the said
Government road. The said notice is on page 91 of the Writ

Petition compilation and is dated 10th February 2021. The same

19
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reads as under :

“I7 AAfTEaT
grEAl . (03IR¥) FRo0o0kL —Ho—
bhudhargad.de@mahapwd.com
ST AR/ ge/3Afd/ R /02 fa. 10 FEB 2021
BICiE)
ufe,
AT T Sadt gar
F O TS AT HER
7. R

T fIUars THOET Fesfauid Id Y, HegTR MO TefeTasst Armarst
TN AT H¢R IO fFHt. 4/uoo T ¥R/Wo T HH WA AR, T

ThEdS fFft. e¥/R00 T u/uoo WA RaT SHSTHZ 3IfFE=r " HEA

TATAT SSAT To[d TAAT AANET .00 HIR a3 @ieh/TARA/

R/ HHT S M. T8 T AT fHesaa I Foo ATHHIT FHigor

HUTG I, AT %o ATAHHAUT AT @IAdMThd Hhigd AH0d dec d IMASHA

AU AT T HrAaTEl 0T IS AT Halad Aie =qrel.

Suferfa Afgar
T, &, 37 fq9mT, 4o
Ud — HT. FHrdert AfYIAr @1 & @& on) faem, sieer® I \fediarer gfama

qral.
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Ud — A, defd@er, HER T AedErst F Tavde wradaedal g&e 37T
g — AT, Gifew e, sER IET Afediarel 9 S[eavaes srddaeErst 9ee

aTofa

Ud — AT UF, AHTEIT gepal a1, e 57, Feerg”
(Emphasis added)
The English translation of the said notice is as follows :

"OFFICE OF THE DEPUTY ENGINEER,
PUBLIC WORKS SUB DIVISION, BHUDHARGAD.

TELE NO. (02324) 220068 e-mail:

bhudhargad.de@mahapwd.com
Outward No. : Date: 10" Feb. 2021.
T.B./Bhud./Encro./ 212/2021

NOTICE

To,

Shri Balasaheb Shripati Sutar,
At and Post — Haladi,

Taluka - Karveer,

District — Kolhapur.

Subject: Regarding encroachment.....

In connection with the abovementioned subject, it is
informed that the work of the road between kilometer 5/500 to
42/250 on State Road No.189 - Kolhapur - Gargoti — Gadhinglaj -
Naganwadi Road is in progress. Encroachment of Boxes / Building
/ House / stalls has been made within the distance of 8.00 meters
from the centre point of the road on the right side of the said road
by violating the provision of the Ribbon (Urban) Development
Act. Hence, as soon as you receive this Notice, you should remove

the said encroachment or else, the said encroachment shall be
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removed by this Department and appropriate action shall be

taken in lawful manner, which may be noted categorically.

(Signature Illegible)
(Signature Illegible) Sub Divisional Engineer,
P.W. Sub Division, Bhudhargad.

Copy respectfully submitted to the Executive Engineer, P.W.
(South) Division, Kolhapur, for information.

Copy forwarded with compliments to the Tahasildar, Karveer, for
information and necessary action.

Copy forwarded with compliments to the Inspector of Police,
Karveer, for information and necessary action.

Copy to the Sarpanch, Grampanchayat Haladi, Taluka — Karveer,
District - Kolhapur."

18. The said notice dated 10th February 2021 clearly shows
that the unauthorised construction is within 8 meters from the
center of the road. In the present case, it is significant to note that
in the said Dispute Application No.16 of 2021, the Collector by
order dated 15th November 2021 directed that measurement be
carried out to ascertain about the encroachment. The record
further shows that, accordingly, the Deputy Superintendent of
Land Records, Karveer has completed the work of measurement
on 8th December 2021 and prepared the map. In the said map,
the Survey Officer has shown the encroachment made by the
husband of Respondent No.3 and the same is on the road. The say
filed by the Deputy Engineer, P.W.D., in said Dispute Application,

relevant contents of which are set out herein above clearly show
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the encroachment. Thus, assuming that the notice given by the
Deputy Engineer, Public Works Department is vague, still it has
been established that the husband of the Respondent No.3 has
encroached upon Government land attracting disqualification

under Section 14(1)(j-3) of the said Act.

19. It is the further contention of Mr. Narvankar, learned
counsel appearing for the Respondent No.3 that the order of the
Collector disqualifying the Respondent No.3 is completely silent
on the nature of the encroachment and the property on which the
same is made. It is significant to note that the Collector has taken
into consideration the notice given by the PWD. The said notice
has not been challenged in any Court contending that the same is
illegal and also the Collector has relied on the survey report dated
17th December 2021 of the Deputy Superintendent of Land
Records. Apart from these factors, the Collector has also relied on
the fact that on 15th February 2022, Respondent No.3 agreed to
remove the encroachment and, accordingly, the same is recorded
in the Roznama. The survey map prepared on 17th December
2021 clearly shows the encroachment and, therefore, there is no
substance in the contention that the Collector is completely silent
on the nature of the construction/encroachment and the property

on which it is made.
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20. Tt is the further contention of learned counsel appearing for
the Respondent No.3 that the said property is an ancestral
property of the husband of the Respondent No.3 and the Collector
Kolhapur has not considered the said aspect. However, the factual
position on record clearly shows that apart from the old
encroachment/unauthorised construction, the husband of the
Respondent No.3 has further carried out new
encroachment/unauthorised construction affecting the
Government road and the disqualification order is not passed on
the basis of the old construction/encroachment but the same has
been passed on the basis of new encroachment/unauthorised
construction. In fact, the roznama records the statement made by
learned counsel appearing for the Respondent No.3. that the
Respondent No.3 has agreed to demolish the unauthorised
construction. It is clear that the same is concerning the new
encroachment/unauthorised construction made by the husband
of the Respondent No.3. Therefore, there is no substance in the
said contention.

21. Mr. Narvankar, learned counsel appearing for the
Respondent No.3 has submitted that the affidavit which has been
filed by the Tahsildar, Taluka-Karveer, District-Kolhapur dated
17th August 2023 in this Writ Petition cannot be taken into

consideration. He further submitted that it is well settled that the
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legality or otherwise of an order passed by a statutory authority
must be judged on the face thereof as the reasons contained
therein cannot be supplemented by an affidavit. He relied on the
following decisions :

[1] Mohinder Singh QGill & Anr. V. Chief Election

Commissioner, New Delhi & Ors.?

[2] Indian Red Cross Society V. New Delhi Municipal

Committee & Ors.®

[3] Nandkishore QGanesh dJoshi V. Commissioner,

Municipal Corporation of Kalyan & Dombivali & Ors.*

[4] Commissioner of Police, Bombay V. Gordhandas

Bhanji®
22. On the basis of the above decisions of the Supreme Court, it
is his submission that it is well settled that the legality or
otherwise of an order passed by a statutory authority must be
judged on the face thereof as the reasons contained therein
cannot be supplemented by an affidavit. He submitted that, it is
settled legal position that the statutory authority, when it acts in
terms of a statute is bound by its action. It cannot supplement or
supplant the reasons later on by way of an affidavit. He submitted

that the quasi-judicial order or even an administrative order has

2 (1978) 1 SCC 405
3 (2003) 5 SCC 545 : 2003 SCC OnLine SC 586
4 (2004) 11 SCC 417 : 2004 SC OnLine SC 1328
5 (1951) SCC 1088 : 1951 SCC OnLine SC 70
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to contain reasons, which can neither be supplied nor supplanted
subsequently. There cannot be any dispute with the above legal
position. However, in this case, the Collector, Kolhapur has given
valid reasons for passing the order disqualifying the Petitioner
and, in fact, in the said affidavit of Tahasildar dated 17th August
2023 filed in this Writ Petition, the factual position which was
already on record before the Collector is reiterated. In fact,
perusal of said affidavit-in-reply clearly shows that what is set out
in the said affidavit-in-reply filed in the present Writ Petition is
already set out in the say filed by the Respondent No.5, the
Deputy Engineer, Public Works Department, Sub-Division before
the Collector. In any case, adequate reasons are given by the

Collector, while passing the disqualification order.

23. It is the submission of Mr. Narvankar, learned counsel
appearing for the Respondent No.3 that an order could not have
been passed on the basis of admissions made by the learned
Advocate appearing for the Respondent No.3 Dbefore the
Additional Divisional Commissioner. He submitted that
Respondent No.3 is in fact not bound by the statement or
admission which has been made by her Advocate without any
authority. He submitted that, the Respondent No.3 could not have
made such an admission as the same would in fact, amount to

accepting the encroachment and the same would have drastically
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affected her preventing her from holding office of Sarpanch and
also as a member of the said Gram Panchayat. To substantiate the
said contention, he has relied on Himalgyan Coop. Group Housing
Society (supra).
24. Tt is to be noted that the Collector while passing an order
disqualifying the Petitioner has relied on several factors including
that a notice has been served by the PWD regarding the said
encroachment, the said notice has not been challenged in any
Court by the Respondent No.3 or her husband, pursuant to the
order passed by the Collector dated 15th November 2021 the
survey map was prepared by the Deputy Superintendent of Land
Records on 17th December 2021 and that the said survey map
shows the encroachment. Thus, it is clear that the impugned
order is not passed only on the basis of the admission made by
Respondent No.3 as noted in the roznama dated 15th February
2022 and the same is an additional corroboration of the fact
about encroachment on Government road/land by the

Respondent No.3 or her family members.

25. The submission of Mr. Narvankar, learned counsel
appearing for Respondent No.3 that said admission is only with
respect to weather shed is without any basis. The relevant portion
of Roznama clearly show that what is represented by the

Respondent No.3 is as follows:-
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“fg. 72 I TTHTUT UHT ATSTSATT FUATT FIS b 3.
(Opposite Party No.1l has agreed to remove the

encroachment within one week).

Thus, the Respondent No.8 agreed to remove the
encroachment and by no stretch of imagination, it can be said

that the same is only concerning the weather shed.

26. The reasons recorded in paragraph 6.3 of the impugned
order dated 9th February 2023 passed by the Additional
Divisional Commissioner, Pune Division, Pune, are totally
contrary to the map prepared by the Deputy Superintendent of
Land Records, Karveer. In fact, the said reasons are imaginary
and the reasons given in paragraph 6.4 are also not correct as the
notice of measurement has been given to the concerned person.
In fact, the Additional Divisional Commissioner, Pune Division,
Pune stated in the operative part that the notice should be given
to all concerned and inquiries as well as the measurements be
done in the presence of the villagers. It is not clear why the
measurements are directed to be carried out in the presence of
the villagers. Section 14(1) (j-3) of the said Act contemplates
that, no person shall be a member of Panchayat or continue as
such who has encroached upon Government land or public
property and for determining the same, presence of villagers is

not necessary. Therefore, there is no basis for such directions. In
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any case, the Deputy Superintendent of Land Records has
prepared the measurement plan after following the procedure
established by law. The entire reasoning given by the Additional
Divisional Commissioner, is contrary to the documents on record.
Thus, impugned order is perverse and requires to be quashed and
set aside. The Collector by giving very valid and cogent reasons
has passed the order of disqualification. Thus, the same deserves
to be restored.
27. Accordingly, the following order is passed :
(1) The order dated 9th February 2023 passed by the
Additional Divisional Commissioner, Pune Division,
Pune in Appeal No.14 of 2022 is quashed and set aside
and the order dated 24th June 2022 passed by the
Collector, Kolhapur in the Dispute Application No.16 of
2021 is restored.
(ii) The Writ Petition is allowed in the above terms with no
order as to costs.
(iii) In view of the disposal of the Writ Petition, nothing
survives in the Interim Application and the same is

also disposed of.

[MADHAYV J. JAMDAR, J.]
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