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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

CIVIL APPLICATION NO. 1256 OF 2019
IN
REVIEW PETITION (ST) NO.28478 OF 2016
IN
SECOND APPEAL NO. 711 OF 2011
ALONGWITH
REVIEW PETITION (ST) NO.28478 OF 2016

Rajendra Ashok Mudholkar ...Applicant
Versus

Kolhapur Municipal Corporation

through its Commissioner & Ors. ...Respondents

Mr. Rahul P. Walvekar, for the Applicant.

Mr. Abhijit M. Adagule, for Respondent No.l.

CORAM : MADHAV J. JAMDAR, J.
DATED :26% JULY 2023

PC.:

CIVIL APPLICATION NO. 1256 OF 2019

1.  The Civil Application is taken out for condonation of delay of
about 3 years and 196 days in filing the Review Petition. In the Review
Petition, order dated 27" February 2013 passed by a learned Single
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Judge in Second Appeal No.711 of 2011 is sought to be reviewed. In
the said order, a learned Single Judge has observed that Second Appeal

does not survive and dismissed the same in view of the subsequent

9-cas-1256-2019.doc

developments. The said order reads as under:-

2.

appearing for the Respondent i.e. Kolhapur Municipal Corporation

“1. Learned advocate Mr. Patwardhan has placed on record
copy of Resolution dated 5® October, 2011 passed by
Kolhapur Municipal Corporation by which the present
appellant is reinstated in service and a minor punishment
has been imposed upon him. By the said suit covered by
the present appeal, the appellant had challenged the order
of termination. Said suit was dismissed. The appeal against
the said judgment and decree was also dismissed and
hence, this Second Appeal was filed.

2. Since the appellant is reinstated in service, the order of
termination is set aside on the account of the Resolution as
mentioned aforesaid.

3. The Second Appeal does not survive. Same is dismissed
in the wake of the aforesaid development. There shall be
no order as to costs.”

(Emphasis added)

It is significant to note that Mr. Patwardhan, learned counsel
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placed on record copy of resolution dated 5™ October 2012 passed by
the Kolhapur Municipal Corporation by which it is represented to this
Court that the Appellant has been reinstated in service by imposing
minor punishment on him.

3. In the Civil Application No.1256 of 2019 which has been filed
on 29" September 2016, it has been pointed out by the Applicant i.e.
the original Appellant that in fact, a misleading statement was made
before this Court and on the basis of said misleading statement, order
was passed by a learned Single Judge observing that Second Appeal
does not survive.

4. To the Affidavit in reply dated 9" January 2023 of Prashant
Ramesh Pandat, who has been working as O & M officer in Kolhapur
Municipal Corporation letter/representation dated 27" May 2016 of
Commissioner, Kolhapur Municipal Corporation addressed to
Government of Maharashtra is annexed. The last two paragraphs of
said letter dated 27™ May 2016 of the Commissioner, Kolhapur

Municipal Corporation reads as under:-

“ v JHT T ®ERt U ®. 3R, R
4/%0/%0%3 AT HE ITAVHATT T WIq  gHenfuq
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FO A AR AR, TE HA A AT a= A 5
AN AEFS T FSST 3Teals T Jedidedt  Hl.
JTITA HTH=Y I'E:ché A ‘%'UTEH' STfOT Frek. AT, ATATS A
feoear sTcenfasss SO AT U AT GHIO AT, Tt
Tt 3T F.33R Roy/R0/ R0 FET THRER FHOMTS
YHOT AT. Wt IAfHe 91X S STHar AT. Wt 9fEd=
T FLRE R.09/8/3023 T AT, SHAASATAT STIRI=T
I WSS H, JqrEadt fs. yIadd Iy AW w9
YNSRI HArE 3q0T Tt 3Tt Al eSS TR
T AT, Wt Gt 3 #.33R Rou/o/R0gR =W
T @ FOr Iea T5T IS . }/9/R023 st
TS ISfUd STBST AR, § oA IMUATHES TGS
T THg R0 /T HR U /AARR RRW/R0/R084 =
TR FRR AeMRUeHar  3eare  fwamee  arafao
IEq FRAS TR,

FhoAer TRt STHT eSS H.93% /0% HHA
HEATRUISH=AT qdi7 AT. 3= TSI el HSS Fgoror
THEET AT STER B NS TR, #Mt. gHew aier R
4/R0/R0%R AT TEAGER FRME TR F&A IqSS L.
ITeft IRt TR, AT Y HI. 3= qEASdd RS
HHHIA TS FET TEIRAAT e FHOET HrAaEr STorT
AT, TH THeT R.R/00w/3023 IS Ry ISywATor
ar. Tt St 3T %.32R Rouw/R0/302R forEsia o
frerer € oAt

AT
IR HETTRUT R
(Emphasis added)
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5.  The said letter/representation inter alia establishes following
factors:-
i. The Standing Committee of Kolhapur Municipal Corporation

by representation dated 5™ October 2012 decided to reinstate the
Applicant in service.

ii. ~ The Applicant was never reinstated in the service.

iii. On 27" February 2023, it was represented to the High Court
that the Applicant was reinstated in the service on the basis of said
Resolution dated 5" October 2012 and therefore, the Second Appeal
was dismissed as it has become infructuous.

iv.. The said case was again placed before the Standing Committee
for reconsideration and by resolution dated 7" June 2013 the Standing
Committee directed the Kolhapur Municipal Corporation to take legal
advice from the concerned Advocate whether review of said decision
dated 5™ October 2012 would amount to contempt. The said
letter/representation dated 27" May 2016 of the Commissioner of the
Kolhapur Municipal Corporation do not show that any legal advice has
been taken.

V. On 2™ July 2013, Kolhapur Municipal Corporation submitted
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proposal to the Government of Maharashtra for cancellation of said
Standing Committee Resolution dated 5™ October 2012.
vi.  Government of Maharashtra vide letter dated 15™ October 2015
sought certain clarifications/opinion from the Kolhapur Municipal
Corporation.
vii. On 27™ May 2016, the Commissioner, Kolhapur Municipal
Corporation submitted said clarification/opinion.
viii. ~ Although, it is mentioned in said letter dated 27™ May 2016 that
the above factual position be brought to the notice of the High Courrt,
it is admitted position that no application/proceeding is filed bringing
on record above factual position to the notice of this Court.

Thus, it is clear that this Court by order dated 27™ February
2013 disposed of the Second Appeal on the ground that the same do
not survive as the Applicant was reinstated and in fact, the Applicant
was never reinstated. Thereafter, on 2™ July 2013, Corporation
submitted proposal to the Government of Maharashtra for cancellation
of said resolution dated 5™ October 2012. In these circumstances, the
Kolhapur Municipal Corporation was duty bound to approach this

Court seeking review of order dated 27™ February 2013 passed by this
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Court. As the statement made to this Court was totally false and never
implemented the Applicant has been prejudiced to great extent.
Therefore, Civil Application No.1256 of 2019 is allowed in terms of
prayer clause (b).

6.  As the Second Appeal was dismissed on the ground that the
same does not survive on the ground that the Applicant was reinstated
and the same has been done on the basis of incorrect statement made
on behalf of the Kolhapur Municipal Corporation which decision they
have unilaterally changed without bringing the same to the notice of
this Court, in the facts and circumstances of this case, the Kolhapur
Municipal Corporation is directed to pay cost of Rs.15,000/- to the
Applicant. The said cost be paid within a period of two weeks from
today.

7. Accordingly, the Civil Application is disposed of in above terms.
Although, the Civil Application is disposed of, the same be listed for
compliance of this order on 10" August 2023.

REVIEW PETITION (ST) NO.28478 OF 2016

1. The above detailed order passed in Civil Application No.1256 of

2019 establishes that a learned Single Judge has dismissed the Second
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Appeal as the same does not survive on the ground that the Petitioner
has been reinstated and as the said assumption was not correct, the said
order dated 27" February 2013 passed in Second Appeal No.711 of
2011is recalled and set aside and the said Second Appeal is restored to

the file of this Court.

[MADHAV J. JAMDAR, J.]
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