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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
 CIVIL APPELLATE JURISDICTION 

 
SECOND APPEAL NO. 690 OF 2019

WITH
CIVIL APPLICATION NO. 1461 OF 2019

WITH
CIVIL APPLICATION NO. 1460 OF 2019

Divanbi Sirajuddin Pirjade 
deceased through legal heir
Sahebpir Sirajuddin Pirjade  ...Appellant
        Versus
Rahul Ananda Raskar & Ors.  ...Respondents

Mr. P. B. Shah a/w. Mr. K. P. Shah, for the Appellant. 

Mr. Mahindra B. Deshmukh, for Respondent No.1.

              CORAM  : MADHAV J. JAMDAR, J.
DATED   : 19th JUNE 2023

P.C. :

1. Heard Mr. Prafulla Shah a/w. Mr. Kayval Shah, learned counsel

appearing  for  the  Appellant  and  Mr.  Mahindra  Deshmukh,  learned

counsel appearing for Respondent No.1.

2. By way of present Second Appeal, the Appellant is challenging

the  legality  and  validity  of  the  Judgment  and  Decree  dated  26th
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February 2019 passed by the learned District Judge-5, Sangli in Regular

Civil Appeal No.254 of 2018. 

3. The  Appellant  filed  Regular  Civil  Suit  No.87  of  2013  with

respect to properties bearing Gat Nos. 651 and 655 situated at Mauje

Kadegaon, Tal. Kadegaon, Dist.  Sangli.  In the plaint, relief is sought

that the Plaintiff has got right of preemption to purchase the share of

Defendant No.1, alternatively prayer is  sought to the effect that half

share be allotted to the Appellant. 

4. It  is  the  case  of  the  Plaintiff  that  the  Plaintiff  is  the  sister  of

Defendant No.1. The suit properties are belonging to their father and

Plaintiff has got half share in the suit properties. It is further case of the

Plaintiff  that  her  brother i.e.  Plaintiff  No.1 sold the property  to the

Defendant No.2 by registered Sale Deed dated 28th May 2010 and she

came to know about the same on 25th February 2013 that Defendant

No.2 took forcible possession of the suit property and therefore, suit

was filed on 30th April  2013.  The learned Trial  Court  recorded the

finding that the suit properties are joint family properties of Plaintiff

and Defendant No.1 and therefore, Defendant No.1 has got right to

purchase  the  suit  property  by  exercising  right  of  preemption  and
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therefore, decreed the suit by granting declaration that the Plaintiff has

got  right  to  purchase  the  said  property  by  exercising  right  of

preemption and granted injunction. The learned First Appellate Court

has set aside the said judgment and dismissed the suit.  

5. The learned Trial Court after considering the mutation entries

has came to the conclusion that the share which the Plaintiff has got in

the suit properties is from her father-in-law and not from her father.

Although it is not contended in the plaint, subsequently, it has been

contended by the Plaintiff that the suit properties are joint properties of

her father and father-in-law and she has got share in 50% share of her

father-in-law and she  was  not  given  share  in  the  50% share  of  her

father. The learned Trial Court accepted the said case and also held that

the  Plaintiff  is  in  the  possession of  the  suit  properties.  The learned

Appellate Court has held that Plaintiff has not proved the possession

over the suit properties and on the basis of evidence on record, held

that the suit properties had been partitioned and after the partition, the

brother i.e.  Defendant No.1 has sold the property to the Defendant

No.2 and therefore, held that the Plaintiff has no right of preemption.
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6.  It is the contention of Mr. Shah, learned counsel appearing for

the Appellant that the finding recorded by the learned First Appellate

Court  is  not  in  accordance  with  the  evidence  on  record.  It  is  the

submission  of  learned  counsel  appearing  for  the  Appellant  that  the

Appellant has not received half share in the father’s share of the suit

property. 

7. Mr. Deshmukh, learned counsel appearing for the Respondent

No.1 submitted that the suit properties were partitioned and the said

partition has  been recorded by  Mutation Entry  No.7415 dated  29th

September 2006. He submitted that by that mutation entry,  specific

lands are allotted to the respective co-sharers. He submitted that entire

Gat  Nos.  651  and  655  has  been  allotted  to  Defendant  No.1-

Jamaruddin Sahebhusen Pirjade. He submitted that entire Gat No.448

has been allotted to the sons of the Plaintiff.  Mr. Deshmukh, learned

counsel  appearing  for  Respondent  No.1  pointed  out  that  by  said

mutation entry,  the  partition between the  family  members  has  been

recorded  on  29th September  2006  and  the  said  mutation  entry  is

thereafter certified. He submitted that thereafter, the Defendant No.1

sold the share allotted to him to Defendant No.2 by registered Sale
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Deed dated 28th May 2010. He therefore, submitted that the learned

First Appellate Court after taking into consideration the evidence on

record, has rightly dismissed the suit and therefore, no interference is

required.

8. Before  considering  the  rival  contentions,  it  is  necessary  to

consider  Section  231  as  quoted  in  Mulla’s  Principles  of  the

Mohamedan  Law.  The  said  Section  231  is  regarding  right  to

preemption and it reads as under:-

“Section  231:-  Who  may  claim  pre-emption:- The

following  three  classes  of  persons  and  no  others,  are

entitled to claim pre-emption, namely:-

(1) a co-sharer in the property (shafi-I-Sharik);

A mukarraridar (leasee in perpetuity) holding under a co-

sharer  has  no  right  to  preempt  as  against  another  co-

sharer;

(2) a participator in immunities and appendages, such as a

right of way or a right to discharge water  (shafi-i-khalil);

and

(3) owners of adjoining immovable property  (shafi-i-jar),

but not their tenants,  nor persons in possession of such

property without any lawful title (Bailie, 481). A wakif or

mutawalli is not entitled to preempt, as the wakf property
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does not vest in him.

The  first  class  excludes  the  second,  and  the  second

excludes the third. But when there are two or more pre-

emptors belonging to the same class, they are entitled to

equal share of the property in respect of which the right is

claimed (Baillie, 500).”

Thus, as per the said Section 231, co-sharer has right of pre-emption as

against  another  co-sharer.  It  has  been  clarified  that  a mukarraridar

(leasee in perpetuity) holding under a co-sharer has no right to preempt

as against another co-sharer.

9. A bare perusal of the plaint clearly shows that claim regarding

preemption is raised as the Appellant is claiming to be the co-sharer in

the property. It is not the contention of learned counsel appearing for

the Appellant as well as nothing is pointed out from record that, said

right of preemption is  also claimed from Class -2 or Class-3 of said

Section 231. Therefore, the crucial question which is to be decided is,

whether the Appellant is the co-sharer in the suit properties i.e.  Gat

No. 651 and Gat No.655.
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10. Both  the  parties  have  heavily  relied  on  the  Mutation  Entry

No.7415 dated 29th September 2006.  Admittedly,  the said mutation

entry  is  concerning  the  properties  belonging  to  the  father  of  the

Plaintiff and the Defendant No.1 and nothing to do with the properties

of  father-in-law of  the  Plaintiff.  The  said  Mutation  Entry  inter  alia

records as follows:-

QsjQkjkaph uksanogh ¼QsjQkj i=d½
¿egkjk"Vª tehu eglqy vf/kdkjh vfHkys[k vkf.k uksanog;k ¼r;kj dj.ks o lqfLFkrhr Bso.ks½ fu;e]

1971 ;krhy fu;e 10-À
xkao% dMsxkao]   rkyqdk% dMsxkao]    ftYgk% lkaxyh-

Ukksanhpk
vuqdzekad

Lkaiknu dsysY;k vf/kdkjkps Lo:i Ikfj.kke >kysys
Hkwekiu o mifoHkkx

dzekad

Pkkp.kh vf/kdk&;kph v|
k{kjh fdaok 'ksjk-

7415 Rkk- 29@09@2006 bZ- okV.khi= 
1½ dS- vCnqydknj lkgsc gqlsu fijtkns] e;r
okjl-
v½ vYRkkQ vCnqydknj       fijtkns-
c½ tkdhjgqlsu vCnqydknj fijtkns-
d½ tqYQsdj vCnqydknj fijtkns-
M½ fjgkuk lkgscfij fijtkns-
b½ jf>;k 'kkgu lknhdvyh uokc-
bZ½ eksgtch gtjrvyh nqaMxs
m½ Qkrhekch vCnqydknj fijtkns-

2½  dS-  nknkik’kk  lkgscgqlsu  fijtkns]  e;r
okjl-
v½ lkfnd nknkik’kk fijtkns
c½ ulfju nknkik’kk fijtkns-
d½ :fgfulk nknkik’k fijtkns-

3½ te:n~nhu lkgsc gqlsu fijtkns-

4½ lkgscihj fljktqn~nhu fijtkns-

525
532
533
577
578@2
1195
651
655
448

,dq.k % ¼9½

Ukksan :tw     okV.khi=kph
izr ikfgyh uksan ^^eatqj-**
    lgh@&
eaMy  vf/kdkjh]  dMsiwj]
rk- dMsxkao] ft- lkaxyh-
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5½ gqek;qu fljktqn~nhu fijtkns-
 ;kauh  okV.khi=  fygqu  Bsoys  vkgs  dh]  rs
[kkyhyizek.ks-
   Uka- 1 dS- vCnqydknj lkgscfij fijtkns ;kaps
e;r okjl v½ vYrkQ] c½ tkfdjgqlsu] d½
tqYQsdkj  vCnqydknj  fijtkns]  M½  fjgkuk
lkgscfij fijtkns] b½ jf>;k 'kkfgu lkfndvyh
uokc] bZ½ eksgtch gtjrvyh nqMaxs] m½ Jherh
Qkrhekch  vCnqydknj  fijtkns  ;kaps  okV.khi=
[kkyhyizek.ks tfeu 
  xV ua-   {ks=    vkdkj    fgLlk
1½ 525   8&85  28&94  
        [k-0&01
                  0&40
2½ 532   0&49  2&00  laiq.kZ xV
3½ 533   1&39  6&37  laiq.kZ xV
4½ 577   1&09  6&69  laiq.kZ xV
5½ 578@2 0&28  1&75 laiq.kZ xV

 uacj 2 dS- nknkik’kk lkgsc gqlsu fijtkns] e;r
okjl-
v½ lkfnd]  c½ uljhu-
3½  Jherh  :fgfulk  nknkik’kk  fijtkns  ;kaps
okV.khi= >kysyh tehu-
xV ua-    {ks=    vkdkj    fgLlk
525    4&85   28&94 vk.ks 10]
                    vk.ks 6-42
                   fgLlk laiq.kZ
                {ks= 3&20 vkj

uacj 3 te:n~nhu lkgscgqlsu fijtkns
;kaps okV.khi=-
  xV ua-   {ks=   vkdkj    fgLlk
1½ 651   0&90 7&06   laiq.kZ xV 
2½ 655   0&75 11&65  laiq.kZ xV

uacj  4  lkgscihj  fljktqn~nhu  fijtkns  o  5-
gqek;qu  fljktqn~nhu  fijtkns  ;kaps  okV.khl
vkysyh tehu-
  xV ua-   {ks=   vkdkj    fgLlk
1½ 448   1&83 15&00  vk.ks 10 
        [k-0&02      {ks= 1&15
uacj 4 ;kauk

;s.ksizek.ks vls-
Rkk- 17@06@2013

lgh@& 
xkaodkexkj  rykBh]  ekSts
dMsxkao] rk- dMsxkao-
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2½ 448   1&3 15&00    vk.ks 6
                  {ks= 0&7 vkj

   vls ofjyizek.ks onhZ vnk d:u okV.khi=kph
uksan dsyh vls o okV.khi= Qk-nk-
                   lgh@&        

(Emphasis added)

11. Therefore, the said mutation entry clearly specifies that the entire

Gat  Nos.  651  and  655  admeasuring  90  guntha  and  75  guntha

respectively  is  allotted  to  the  share  of  Defendant  No.1-Jamaruddin

Sahebhusen Pirjade and 1 acre 15 R out of Gat No.448 is allotted to

Sahebpeer i.e. one son of the Plaintiff and 70 R is allotted to Humayun,

the other son of the Plaintiff. Thus, accordingly entire Gat No.448 is

allotted to the sons of Plaintiff. Therefore, it is clear that Gat No.651

and 655 which are the suit  properties  are exclusively allotted to the

Defendant  No.1 by partition which has  been recorded by Mutation

Entry No.7415 dated 29th September 2006. 

12. It is also significant to note that the Appellant i.e. the Plaintiff

has filed suit only with respect to Gat Nos. 651 and 655 i.e. properties

which  are  allotted  to  the  share  of  Defendant  No.1  and  nothing  is

mentioned about the properties of the father which have been allotted
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to her sons. Therefore, it is very clear that the properties are partitioned

and the Plaintiff cannot be termed as co-sharer entitling the right of

preemption. Therefore, there is no substance in the contention raised

by learned counsel appearing for the Appellant. 

13. The Second Appeal is dismissed, however with no order as to

costs.

14. In view of the dismissal of the Second Appeal, nothing survives

in the Civil Applications and the same are also dismissed.

                                                                         [MADHAV J. JAMDAR, J.]
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