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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

SECOND APPEAL NO.770 OF 2017

WITH
CIVIL APPLICATION NO.1510 OF 2017
IN
SECOND APPEAL NO.770 OF 2017
Shri. Dadaso Bhagwan Devkate & Anr. ...Appellants/
Applicants
V/s.
Shri. Gendappa Ramchandra Ghadge ...Respondents

(Since deceased through LR’S.)
1-A. Smt. Vimal Gendappa Ghadge & Ors.

Mr. Manoj A. Patil a/w Y. B. Lengare & Aditya Gaikwad i/b
Suman Y. Lengare, for the Appellants/Applicants.

Mr. P. G. Jagdale, for the Respondents.

CORAM : MADHAV J. JAMDAR, J.
DATED : JUNE 6, Q023

P.C.:

1. Heard Mr. Patil, learned counsel appearing for the
Appellants and Mr. Jagdale, learned counsel appearing for
the Respondents.

2. The Appellants who are the original Defendants filed
present Second Appeal challenging the legality and validity

of the Judgment and Decree dated 1 April, 2010 passed by



09-SA-770-2017.doc

the learned Joint Civil Judge, Senior Division, Sangli in
Special Civil Suit No.211 of 2003 as well as the Judgment
and Decree dated 22" February, 2017 passed by the learned
Principal District Judge, Sangli in Regular Civil Appeal
No.425 of 2012.
3. The said Special Civil Suit No.211 of 2003 was inter alia
filed seeking specific performance of agreement dated 3™
August, 2001 and thereby seeking that re-conveyance deed
be directed to be executed by the Appellants in favour of the
Respondents. The learned Trial Court decreed the said suit.
The present Appellants i.e. original Defendants challenged
the same by way of Regular Civil Appeal No.425 of 2012
before the learned First Appellate Court. The learned First
Appellate Court dismissed the said Appeal.
4. It is the contention of Mr. Patil, learned counsel
appearing for the Appellants-original Defendants that,
following substantial questions of law arise in this Second
Appeal :

i)  Whether in the facts and circumstances of this

case, it can be said that the Plaintiff is ready and

willing to perform his part of the contract?

ii) Whether the suit filed by the Plaintiff is
maintainable in view of the factual position that
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Rs.4,00,000/- was not paid within two years and in
the suit notice dated 17" July, 2003, contention is

raised that the Defendant No.l is only entitled to
Rs.85,000/- along with interest at the rate of 9%*%

Mr. Patil, learned counsel has relied on certain
decisions of this Court as well as of the Supreme Court.
5. On the other hand Mr. Jagdale, learned counsel
appearing for the Respondents pointed out the document on
record and contended that the document in question is a sale
deed with an option to re-purchase and the Plaintiff has
taken action within time. He submitted that, the evidence on
record clearly shows that the Plaintiff is ready and willing to
perform his part of the contract. He, therefore, prayed that,
the Second Appeal be dismissed.
6. Before considering the rival submissions, it is
necessary to set out certain factual aspects :
i) By sale deed dated 3™ August, 2001, the suit property
was sold by the Respondent i.e. Plaintiff in favour of both the
Defendants. The total consideration mentioned in the
registered sale deed dated 3™ August, 2001 is Rs.85,000/-.
The said registered sale deed is at Exhibit-58.
ii) It is also admitted position that, on that very day i.e. on

3™ August, 8001 after the execution of sale deed, both the
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Defendants have executed a writing in favour of the Plaintiff.

The said writing reads as under :
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(Emphasis added)

Thus, it is clear that, what is agreed between the parties is
that within two years an amount of Rs.4,00,000/- to be paid
by the Plaintiff and, if, such amount is paid then, the
Defendants will execute re-conveyance deed in favour of the
Plaintiff. The said document is at Exhibit-59.

(iii) The Plaintiff issued notice on 17* July, 2003 and in
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paragraph No.4 of the said notice, the Plaintiff has
mentioned about the said sale deed dated 3™ August, 2001
(Exhibit-58) as well as about the said document dated 3™
August, 2001 (Exhibit-59) and also mentioned about the said
amount of Rs.4,00,000/-. The relevant clauses of said notice
are clause Nos.3, 4 and 7 which are reproduced hereinbelow :
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= SUgTE gefar TrquT FHet.”
(Emphasis added)

A combined reading of the said paragraph Nos.3 and 4
clearly show that, what is mentioned in the notice is that, the
amount mentioned in the sale deed is Rs.85,000/- as well as
along with interest it comes to Rs.4,00,000/-. However, it is
mentioned that, the said amount of Rs.4,00,000/- is arrived
at by taking into consideration an exorbitant interest. After
that, reading of paragraph No.7 of the said notice shows that
the Plaintiff has shown readiness to pay an amount of
Rs.85,000/- along with interest at the rate of 9%.

(iv) Although, the Defendants have received notice dated 17*
July, 2003, the Defendants failed to reply to the said notice.

(v) As the said document dated 3™ August, 2001 (Exhibit-
59), by which, the Plaintiff agreed to pay an amount of
Ris.4,00,000/- to the Defendants within 2 years, which period
was to expire on 2™ August, 2003 and the aforesaid notice
was given on 17™ July, 2003. It is significant to note that, the
present suit is filed on 4™ August, 2003 and, it is specifically
mentioned in the plaint that, as the Court was closed owing
to a holiday on 2*® August, and 3™ August, 2003, the said suit

was filed on 4™ August, 2003. In the plaint it has been
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specifically stated that, the Defendants have received notice
dated 17*™ July, 003 and no reply was sent by them.
(vi) It is further significant to note that in the plaint,
although, reference is made to the sale deed dated 3™ August,
2001 as well as further document dated 3™ August, 2001 and
the said amount of Rs.4,00,000/-, a contention is raised to
the effect that the Defendants are only entitled to
Rs.85,000/- along with interest. However, it is further stated
that the Plaintiff is also ready and willing to pay the said
amount of Rs.4,00,000/-.
7. Before considering the various submissions on which
Mr. Patil, learned counsel for the Appellants has relied upon,
it is necessary to consider the distinguishing features
between a mortgage by conditional sale and a sale with an
option to repurchase and then the nature of the suit
transaction. The said distinguishing features are enumerated
in Mulla’s Transfer of Property Act (11™ Edition.) and the
same are reproduced and affirmed by the Supreme Court in
the decision of Patel Ravjibhai Bhulabhai V. Rahemanbhai M.
Shaikh'. The relevant paragraph No.8 of the said decision is

reproduced hereinbelow :

1 (2016) 12 SCC 216
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“8. Distinguishing features between “mortgage by
conditional sale” and “sale with an option to
repurchase” are enumerated in Mulla’s Transfer of
Property Act (11th Edn.) as under :

“@A) In a mortgage with conditional sale, the
relation of a debtor and a creditor subsists while in
a sale with an option of re-purchase, there is no
such relationship and the parties stand on an
equal footing.

(ii) A mortgage by conditional sale is effected by a
single document, while a sale with an option of
repurchase is generally effected with the help of
two independent documents.

(iii) In a mortgage with conditional sale the debt
subsists as it is a borrowing arrangement, while in
a sale with an option of repurchase, there is no
debt but a consideration for sale.

(iv) In a mortgage with conditional sale, the
amount of consideration is far below the value of
the property in the market but in a sale with an
option of repurchase the amount of consideration
is generally equal to or very near to the value of
the property.

(v) In a mortgage with conditional sale, since this
is a mortgage transaction, the right of redemption
subsists in favour of the mortgagor despite the
expiry of the time stipulated in the contract for its
payment. The mortgagor has the option to redeem
the mortgage and take back the property on the
payment of the mortgage money, after the
specified time, but in a sale with an option of
repurchase, the original seller must repurchase
the property within the stipulated time period. If
he commits a default the option of repurchase is
lost.”
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(Emphasis added)

8. A perusal of the contents of the said sale deed dated 3™
August, 2001 (Exhibit-58) and the said document dated 3™
August, 2001 (Exhibit-59) respectively clearly shows that by
the sale deed dated 3™ August, 2001, the suit property has
been sold to the Defendants whereas by the said document
dated 3™ August, 2001, the Plaintiff has agreed to re-
purchase the property at the price fixed at Rs.4,00,000/- and
further agreed to pay the same within two years. Therefore,
it is clear that the relationship between the parties is not
that of debtor and creditor and the parties stand on an equal
footing. Thus, as per the first parameter the nature of the
transaction is of “Sale with an option to repurchase”.

9. The second parameter regarding distinguishing
features between mortgage by conditional sale and sale with
an option to repurchase is that a mortgage by conditional
sale is effected by a single document while a sale with an
option of re-purchase is generally effected with the help of
two independent documents. The said parameter is squarely
applicable to the present case. There are two separate

documents - a sale deed dated 3™ August, 2001 which is at
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Exhibit-58 by which the Plaintiff has sold the suit property to
the Defendants and a subsequent document of same date i.e.
dated 3™ August, 2001 which is at Exhibit-59 whereby the
Plaintiff agreed to re-purchase the suit property for a
consideration of Rs.4,00,000/-.
10. In the present case, documents on record clearly show
that there is no debt and debt does not subsists. In this case,
document at Exhibit-59 clearly shows that consideration for
repurchase of said land is Rs.40,000/-. Therefore, the third
parameter is also fulfilled
11. The fourth parameter set out hereinabove is that in a
mortgage with conditional sale, the amount of consideration
is far below the value of the property in the market but in a
sale with an option of repurchase the amount of
consideration is generally equal to or very near to the value
of the property. As regards the consideration of the property
is concerned, the sale deed mentions the consideration as
Rs.85,000/- whereas the document of re-purchase mentions
the consideration as Rs.4,00,000/-. However, the same is
explained by the Plaintiff by stating that, an exorbitant

interest has been charged by the Defendants.

10
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12. The fifth parameter specifies that in a sale with an
option of re-purchase, the original seller must re-purchase
the property within the stipulated period and in case, if he
commits a default, the option of re-purchase is lost. In the
present case, re-purchase had to be done within two years
from 3™ August, 2001. The Plaintiff issued suit notice on 17™
July, 20038. It is true that in the said notice, the Plaintiff has
mentioned that he is ready to pay Rs.85,000/- with 9%
interest. However, a perusal of the entire notice clearly
shows that, the Plaintiff has mentioned that, consideration of
Ris.4,00,000/- was arrived at by taking into consideration the
said amount of Rs.85,000/- as well as a very huge and
exorbitant interest. It is also further significant to note that,
the suit was immediately filed on 4™ August, 2003 and, in the
plaint itself, it is specifically mentioned that on both 2" and
3™ August, 2003 the Court was closed due to holiday and,
therefore, the suit was filed on 4™ August, 2003. In the
plaint, the Plaintiff has specifically stated that, he is ready
and willing to pay Rs.85,000/- with interest as well as
alternatively the Plaintiff has stated that he is also ready and

willing to pay said amount of Rs.4,00,000/-. It is clear that,

11
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therefore, even the fifth parameter is also fulfilled.
13. Thus, above discussion makes it is clear that, the
transaction is of sale with an option to re-purchase. It is very
clear that, the sale deed dated 3™ August, 2001 at Exhibit-58
and document dated 3™ August, 2001 at Exhibit-59 clearly
show that the document is of sale with an option of re-
purchase.
14. In view of the above factual aspects and the nature of
documents, it is necessary to consider the substantial
questions of law raised by Mr. Patil, learned counsel
appearing for the Appellants.
15. Mr. Patil, learned counsel submitted that, the Plaintiff
has failed to prove his readiness and willingness. A bare
perusal of the plaint clearly shows that, the Plaintiff has
stated that he is ready and willing to pay said amount of
Rs.85,000/- with interest as well as alternatively said
amount of Rs.4,00,000/-. The Plaintiff has laid evidence
regarding these aspects. It is significant to note that, the
Defendant No.l in the cross-examination has admitted that
financial position of the Plaintiff’'s family is sound and they

are in a position to pay an amount of Rs.4,00,000/- at any

12
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time.
16. It is also significant to note that, the learned Trial Court
as well as the learned First Appellate Court by taking into
consideration the evidence on record, recorded concurrent
finding of fact that the Plaintiff was ready and willing to
perform his part of the contract. Mr. Patil, learned counsel
appearing for the Appellants has failed to point out that the
said concurrent finding has been recorded without
considering any evidence on record.
17. In view of the evidence on record, it has to be held that,
there is no substance in the first substantial question of law
raised by Mr. Patil, learned counsel of the Appellants.
18. As far as the second substantial question of law raised
by Mpr. Patil, learned counsel that the suit itself, is not
maintainable as the same has not been filed within two years
and the same is also not maintainable in view of the contents
of the said notice dated 17™ July, 2003 is concerned, I have
already considered the said aspect extensively. If, the suit
notice is read as a whole, then, it is clear that the Plaintiff
has mentioned about the said amount of Rs.85,000/- as well

as about the said amount of Rs.4,00,000/- and further stated

13
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that, the said amount of Rs.4,00,000/- has been arrived at by
charging an exorbitant interest on the said amount of
Rs.85,000/-. In the plaint, it has been stated that the suit was
filed on 4™ August, 2003 (as on both 2™ and 3™ August, 2003
Court was having holiday) and the Plaintiff has specifically
stated that the Plaintiff is ready and willing to pay said
amount of Rs.85,000/- with interest of 9 % p.a., as it is the
contention of the Plaintiff that said consideration of
Ris.4,00,000/- has been arrived at by charging an exorbitant
interest on said amount of Rs.85,000/- and alternatively, it is
specifically stated in the plaint that the Plaintiff is ready and
willing to pay said amount of Rs.4,00,000/-. It is further
significant to note that the said agreement of repurchase is
dated 3™ August, 2001 by which Plaintiff agreed to
repurchase the suit property within a period of 2 years for
consideration of Rs.4,00,000/- only. The suit is filed on 4™
August, 2003 (as on both 2™ and 3™ August, 2003 Court was
having holiday) and the Plaintiff has specifically inter alia
mentioned about the readiness and willingness to pay said
amount of Rs.4,00,000/-. Thus, it is clear that such readiness

and willingness was shown before completion of two years. In

14
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any case, the agreement is dated 3™ August, 2001 and the
suit was filed on 4™ August, 2003. Therefore, there is no
substance in the second substantial question of law raised by
Mr. Patil, learned counsel that the suit itself is not
maintainable.
19. Mpr. Patil, learned counsel has relied on the decision of
this Court in the matter of Nanda @ Sadanand Dattu
Barmukh & Ors. V. Chhotubhai Kasambhai Inamdar®. In that
decision, the sale deed was dated 21° February, 1980. The
subsequent agreement of repurchase is dated 29™ June,
1986 i.e. after a period of six years and the suit for specific
performance has been filed in 2002. Therefore, the said
decision will not apply to the facts of the present case. On the
basis of the said facts, a learned Single Judge of this Court
has held that, the Plaintiffs are not entitled to the relief of
specific performance.
20. Mr. Patil, learned counsel has relied on the decision of
the Supreme Court in the matter of C. Cheriathan V. P,
Nargyanan Embranthiri®. As far as the said decision is

concerned, the facts are noted in paragraph No.3 which

2 2016 (3) Mh.L.J. 610 : 2015 SCC Online Bom 8372
3 (2009) 2 sSCC 673
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reads as under :-

“The respondent herein was the owner of the land
in question. He took the said land on lease with
one Cheriathan jointly from one Gopalan Nair by
reason of a deed of conveyance dated 21-12-1967.
They made improvements. They constructed
buildings thereupon. Half of the said leasehold
rights was sought to be conveyed in favour of the
appellant by reason of the said deed. Indisputably,
the first respondent executed a deed of
assignment in favour of V. Devaki Amma in
respect of his half-share for a consideration to
repurchase the same by a document dated 27-10-
1969. She, by a deed of assignment dated 2-3-
1976, transferred her right, title and interest
being half of the property to the appellant and,
thus, according to him, he became the full owner
thereof.”

Thus, it is very clear that, the facts of the said case are
totally different from the present case. Therefore, the said

decision will not apply to the facts of the present case.

21. Mr. Patil, learned counsel has also relied on the decision
of the Supreme Court in the matter of Vanchalabai
Raghunath Ithape V. Shankarrao Baburao Bhilare®. In that
decision, the Plaintiff's case is that a deed (Ext. 31) was
executed by the original Plaintiff on 12-07-1967 for a

consideration of Rs.3000, by which the suit land along with 4

4 (2013)7 SCC 173
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annas share in the mango trees was transferred to Defendant
No.1 and possession of the same was handed over, with a
specific stipulation to the effect that the land was sold on the
condition that after receiving Rs.3000 in lump sum within 5
years before the end of any Falgun month by the Defendant,
the land was to be returned to the Plaintiff. In the said
decision, after considering the law on the mortgage by
conditional sale, the Supreme Court has held that, the alleged
sale document was executed in the year 1967 transferring
the suit property by way of sale subject to one
stipulation/condition that on receiving the sale amount of
Rs.3000 within five years the land was to be returned to the
Plaintiff vendor. It is also not in dispute that after transfer of
the land Respondent No.1-Defendant came in possession and
used and enjoyed the suit property as an absolute owner. It
was only after 11 years that the Appellant-Plaintiff filed the
suit alleging that the suit property was mortgaged in favour
of the Defendant-Respondent No.1 therein with a condition to
reconvey the land. Therefore, it is clear that, the said

decision is also not applicable to the present case.

22. Mr. Patil, learned counsel has also relied on the decision

17
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of this Court in the matter of Chandrabai V. Sitaram?®. In that
decision, on the basis of interpretation of the document,
learned Trial Court has held that, the transaction in question
is not a sale with condition of repurchase but it was an out
and out sale. The learned Appellate Court reversed the
decree of the learned Trial Court and held that transaction
was a sale with a condition of repurchase. Learned Single
Judge by considering the document in question, set aside the
decree of the learned First Appellate Court and restored the
decree of the learned Trial Court. Therefore, the said decision
also will not apply to the facts of this case.
23. For the above reasons, there is no substance in the
substantial questions of law raised by Mr. Patil, learned
counsel appearing for the Appellants. Therefore, the Second
Appeal is dismissed, however, with no order as to costs.
24. In view of dismissal of the Second Appeal, nothing
survives in the Civil Application and the same is also
dismissed.
25. At this stage, Mr. Patil states that, there is ad-interim
relief which is in operation till date and the same be

continued for suitable period. Accordingly, the said an ad-

5 2020 (2) Mh.L.J. 539 : 2020 SCC Online Bom 13
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interim relief is continued till 31 December, 2023.

[MADHAV J. JAMDAR, J.]
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