
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

APPEAL FROM ORDER NO.30 OF 2019
WITH

CIVIL APPLICATION NO.12127 OF 2018
IN AO/30/2019

1) Rikhabdas Uttamchand Ajmere,
age 65 years, Occupation Pensioner,
R/o Teli Lane, Digambar Jain Mandir,
Kopargaon.

2) Babandas Uttamchand Ajmere,
age 67 years, Occupation Business,
R/o Ashanagar Near Vyapuri Bank,
Nashik Road, Nashik.

3) Vardhaman Uttamchand Ajmere,
age 59 years, Occupation ..
R/o Purva Traders Ranapratap
Chowk, Bajajnagar Pandharpur,
Aurangabad.

4) Vilas Manikchand Ajmere,
age 55 years, Occupation ..
R/o Ashwini Co-op-Hsg.Society,
Near Bombay Dyeing Labour
Office, Pune Mumbai Road,
Shivajinagar, Pune 5.

5) Sau. Kamalabai Tarachand Gangwal,
age 72 years, Occupation Household
work, R/o Shivaji Road, Chanbhar
Galli, Kopargaon, Dist.Ahmednagar.

6) Sau. Rekha Madanlal Kasliwal,
age 62 years, Occupation Household
work, R/o E2, Chetana Bazar, 
Aurangabad Dist. Aurangabad.
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7) Sau. Nirmala Omprakashji Sethi,
age 54 years, Occupation Household,
R/o Gandhi Chowk, 
M/s. Bachraj Chaganlal Sethi,
Shahaganj, Aurangabad,
Dist. Aurangabad. ...Appellants

  (Orig.Appellants)

VERSUS

1) Gorakh alias Gorakshnath Asaram
Chavre, age 47 years, Occupation
Business,

2) Sahebrao Aasaram Chavre,
age 49 years, Occupation Business,

Both R/o Bajar Tal, Kopargaon,
Dist. Ahmednagar. ...Respondents

  (Orig.Respondents)

…..
Advocate for Appellants : Mr. S. S. Kulkarni
Advocate for Respondents : Mr. S. S. Chapalgaonkar

…..

CORAM :  ARUN R. PEDNEKER, J.

Date of Reserving the Judgment :
01/08/2023

Date of Pronouncing the Judgment:
18/08/2023

JUDGMENT :

1. In this Appeal From Order, the appellants are challenging the

order  dated  16/06/2017,  passed  by  the  learned  District  Judge,

Kopargaon in  Civil  Appeal  No.78 of  2011,  whereby the Appellate
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Court  was  pleased  to  set  aside  the  Judgment  and  decree  dated

31/01/2009, in Regular Civil Suit No.97 of 2007 and remitted the

matter  back  to  the  Civil  Judge,  Junior  Division,  Kopargaon  with

further direction to re-register the suit afresh with fresh number of

suit and to decide the suit as per the provisions of Civil Procedure

Code in exercise of the ordinary civil jurisdiction.

2. Brief facts as stated in the Judgment of Appellate court can be

summarized as under :-

The plaintiffs filed a suit before the Civil Judge, Junior Division,

for possession and recovery of arrears of rent under the provisions

of Maharashtra Rent Control Act.  It is the case of the plaintiffs that

Karbhari  Asaram Chaware,  brother  of  the defendants No.1 and 2

was in occupation as a tenant of the suit premises admeasuring 9.29

sq.mtrs  at  CTS  No.1885,  situated  within  the  limit  of  Kopargaon

Municipal Council.

3. The monthly rent of the suit  premises was Rs.7/-,  however

after the death of Karbhari, defendants No.1 and 2 started residing

in the suit premises unauthorizedly since year 2002.  Thereafter, the

defendants  No.1  and  2  even  committed  encroachment  on  the
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western  portion  of  CTS  No.1885  and  made  unauthorized

construction thereon.  The defendants No.1 and 2 even pulled down

the  entire  old  construction  of  the  suit  premises  and  made  new

construction.

4. The  defendants  No.1  and  2  were  not  residing  along  with

deceased Karbhari Chaware, and therefore, defendants No.1 and 2

are not the tenants of the suit premises but defendants No.1 and 2

unauthorizedly started residing in the suit premises and even made

unauthorized  construction  thereon  without  permission  of  the

plaintiffs. The plaintiffs never accepted defendants to be the tenants.

The defendants raised permanent structure on the suit premises and

they have committed the breach of provisions of the Maharashtra

Rent Control Act, 1999.

5. The defendants are also the defaulters as they did not pay rent

of  the  suit  premises  since  January  1985  until  31/01/2009.   The

defendants  have  occupied  the  suit  premises  after  the  death  of

original tenant Karbhari and therefore, plaintiffs brought a suit under

the  provisions  of  the  Rent  Control  Act.   The  plaintiffs  further

contended  that  they  reasonably  and  bonafide  require  the  suit
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premises for their  residence and hospital  of son of  plaintiff  No.1.

The  plaintiffs  issued  notice  to  defendants  on  31/01/2007,  and

thereafter, the suit was filed for eviction against the defendants No.1

and 2, the respondents herein.

6. The defendants No.1 and 2 resisted the suit by filing written

statement.  It is contention of the defendants No.1 and 2 that they

are real  brothers of  Karbhari  Asaram Chaware.   Defendants No.1

and 2 along with Karbhari and their mother Tulsabai were residing

jointly  at  the  suit  premises.   After  the  death  of  Tulsabai  and

Karbhari,  defendants  No.1  and  2  continued  to  occupy  the  suit

premises.  There was flood in Godawari river in the year 2006 and

the entire suit premises had sunk under the flood, and therefore, the

suit premises was damaged to a great extent.  The plaintiffs did not

carry out repairs, and therefore, defendants themselves carried out

repairs of the suit premises.  The defendants No.1 and 2 are the

tenants of suit premises.  The plaintiff No.1 was getting rent from

deceased Tulsabai, and thereafter, from the defendants but the rent

receipts  were  not  issued.   Money  order  was  also  refused,  and

thereafter,  the  defendants/  respondents  herein  deposited  the

amount in the Court.
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7. As  regards  bonafide  requirement  of  the  suit  premises,  the

defendants contended that the plaintiffs have buildings at Teli Galli

and near Amardham at Kopargaon.  The plaintiffs are also holding

the premises near Bajartal, and on the contrary, the defendants are

in requirement of the suit premises as they do not have any other

property  and  that  comparative  hardship  is  greater  than  that  of

plaintiffs, in the event that decree of eviction is passed.

8. The Trial Court on examination of the pleadings, framed issues

and answered as under :-

eqn~nk fu”d”kZ 

1- izfroknh nkok feGdrhr vukf/kdkjs  jkgrkr] vls  oknh ‘kkchr
djrkr dk; \

---- gks;-

2- izfroknhauh flVh l-ua-1885 P;k if’pesdMhy Hkkxkr vukf/kdkjs
vfrdze.k d#u cka/kdke dsys] vls oknh ‘kkchr djrkr dk; \

--- gks;-

3- izfroknhadMs 1985 iklwu 31-01-2007 i;Zar ,dw.k #-2030@& HkkMs
ckdh vkgs] vls oknh ‘kkchr djrkr dk; \

--- gks;-

4- oknh Fkdhr HkkMs jdesoj O;kt ekx.;kl ik= vkgsr dk; \
vlY;kl O;ktkpk nj dk; \

--- gks;] n-lk-n-’ks- 9 VDdss  
njkus

5- oknhauk izfroknhadMwu fdrh jDde ?ks.ks ckdh vkgs \ --- #i;s 2244@&

6- oknhauk nkok feGdr xjtslkBh t#jhph vkgs] vls oknh ‘kkchr
djrkr dk; \

--- gks;-

7- oknhapk nkok eqnrhr vkgs dk; \ --- fu”izHk

8- oknh nkok feGdrhpk dCtk feG.;kl ik= vkgsr dk; \ --- gks;-

9- vkns’k o gqdweukek dk; \ --- vafre vkns’kkizek.ks nkok 
eatwj dj.;kr ;sr vkgs-
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9. The  Trial  Court  after  conducting  the  trial  came  to  the

conclusion  that  the  defendants  are  unauthorizedly  using  the  suit

premises.  There is no evidence that defendants No.1 and 2 paid

rent of the suit premises at any point of time and that defendants

No.1 and 2 cannot be treated as tenant of the suit premises.

10. The  Trial  Court  also  concluded  that  the  defendants  have

erected  permanent  structure  over  the  suit  premises  and  thereby

they have made material altercations in the suit premises, and this

fact is  very much clear from the notice issued by the Kopargaon

Municipal Council.

11. The Trial Court also held that the defendants are the defaulters

and are in arrears of rent amount.  The Trial Court further concluded

that  the  plaintiffs  reasonably  and  bonafide  requires  the  suit

premises, and therefore, the plaintiffs are entitled for the relief of

possession.  The Trial Court, thus decreed the suit in favour of the

plaintiff.

12. The  defendants  filed  an  appeal  before  the  Appellate  Court.

The Appellate Court framed followings points for determination and
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findings thereon :-

POINTS FINDINGS

1. Whether  Ld.Civil  Judge  has  rightly
entertained this suit under the provisions
of  Sec.  33  of  Mah.  Rent  Control  Act,
1999 ?

...No.

2. Whether  Judgment  and  decree
dt.31.1.2009  delivered  by  2nd Jt.Civil
Judge  J.D.Kopargaon,  in  RCS
No.97/2007, require interference ?

...Yes.

13. The  Appellate  Court  on  going  through  the  plaint  and  the

evidence  held  that  it  is  specific  stand  of  the  plaintiffs  that  the

defendants are not the tenants of the suit premises and defendants

No.1  and  2  have  unauthorizedly  started  residing  on  the  suit

premises after the demise of Karbhari Chaware in the year 2002.

The Appellate Court further observed that the plaintiffs irrespective

of the facts that defendants are not the tenants of the suit property,

have  brought  the  suit  under  the  provisions  of  Rent  Act,  and

thereafter, the plaintiffs raised contention that the defendants had

not  paid  rent  of  the  suit  premises  since  1985  and  the  plaintiffs

reasonably and bonafide requires the suit premises for their own use

and occupation and the defendants erected permanent construction

on the suit premises.
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14. The Appellate Court thus held that the plaintiffs on one hand

are coming with the story that the defendants are not tenants of the

suit  premises and on the other hand seeking relief  of possession

from the defendants under the provisions of Section 15 and 16 (1)

(g) of the Maharashtra Rent Control Act.  The Appellate Court finally

held that the Civil Judge while answering the issue No.1 came to the

conclusion that the defendants No.1 and 2 are not tenant of suit

premises,  however  still  the  learned  trial  Judge  thereafter  while

answering  issues  No.3  to  5  entertained  dispute  raised  by  the

plaintiffs  under  the  provision  of  Section  15  and  16  of  the  Rent

Control Act, and the learned Civil Judge came to the conclusion that

defendants  committed  default  in  payment  of  the  rent  of  suit

premises since January 1985.  Thereafter, the Trial Court has even

answered  issue  No.6  in  affirmative  that  plaintiffs  reasonably  and

bonafide require the suit premises for their own use and occupation.

15. The Appellate Court  held that  when the learned Civil  Judge

while answering issue No.1 came to the conclusion that defendants

are not the tenants of the suit premises and the defendants No.1

and 2 unauthorizedly holding possession of the suit premises, the

learned Civil Judge ought not to have entertain the jurisdiction under
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the provisions of Rent Control Act.

16. The Appellate Court has held that the the Civil Judge on one

hand is holding that defendants are not the tenants of suit premises

and at the same time it held that defendants committed default in

payment  of  the  rent  amount  since  January  1985  and  that  the

defendants raised permanent structure over suit premises and that

plaintiffs reasonably and bonafide require the suit premises for their

own use and occupation.  

17. The Appellate Court thus set aside the entire Judgment and

decree  passed  by  the  learned  Civil  Judge,  and  the  matter  was

remitted to the Civil Judge with further direction to re-register the

suit  afresh  as  ordinary  civil  suit  under  Section  9  of  the  Civil

Procedure Code, and thereafter, proceed to  decide suit as per the

provisions of Civil Procedure Code.

18. The  order  of  the  Appellate  Court  is  challenged  by  the

appellants herein.  The learned Advocate for the appellants Mr. S. S.

Kulkarni submits that the plaint determines the jurisdiction of the

Court.   The  learned  Advocate  has  taken  me through  paragraphs
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No.2 and 3 of the plaint, which reads as under :-

“2- nkok dye 1 ;kr n’kZfoysyh 9-29 pkS- feVj rGetY;kojhy i=k vlysyh

foVk ekrhr cka/kysyh tkxk oknh ;kaps vkbZus e;r dkjHkkjh vklkjke pkojs ;kauk njegk

#-7@& ;kizek.ks HkkM~;kus fnyh-  HkkM~;kpk eghuk fczVh’k dWysaMj izek.ks eghU;kP;k ,d

rkj[ksl lq# gksoqu eghuk v[ksjhl lairks-  dkjHkkjh ;kaps eR̀;wuarj Eg.kts lu 2002

iklqu iq<s izfroknh ua-1 ;kauh R;k tkxsr vuk/khdkjs jgk.;kl lqjokr dsyh-  izfroknh ua-

1 ;kauh oknh ;akps tkxsr vkysuarj iq<s dkgh dkGkus izfroknh ua-2 gs i.k R;k fBdk.kh

jkgq ykxys-  izfroknh ua-1 o 2 ;kauh fl-l-ua-1885 ps i’phesdMhy Hkkxkr vfrdze.k

d#u vuk/khdkjs cka/kdke dsys-  izfroknh ua-1 o 2 ;akuh oknhph eqG tkxk laiq.kZi.ks

ikMqu rsFks i.k uohu cka/kdke dsys-  izfroknh ua-1 o 2 gs e;r dkjHkkjh ;kaps cjkscj

jgkr uOgrs- R;kauk HkkMsd# Eg.kqu dks.krkgh gDd ukgh-  ijarq R;kauh dkjHkkjhps èR;wuarj

oknhps  tkxspk dCtk d#u R;k fBdk.kh  vuk/khd`r foukijokuk cka/kdke dsys-   rs

cka/kdke izfroknh ;kauh oknhps ijokuxhf’kok; dk;eLo#ih vls dys vkgs-  oknh ;kauh

izfroknhauk fl-l-ua-1885 e/;s d/khgh HkkMsd# Eg.kqu ekU;rk fnyh uOgrh-  izfroknh ua-2

;kauh oknhps rdzkjhuarj uxjikyhdk dksijxkao  ;kapsdMs vtZ  nsoqu  vfrdze.k  dk<qu

?ks.;kps ekU; dsys-  izfroknh ;kauh oknhps tkxs’kh dks.krkgh laca/k u lrkauk R;k fBdk.kh

vuk/khdkjs  izos’k  d#u uarj xSj  o csdk;ns’khj  cka/kdke dsys-   izfroknhauh  oknhps

ijokuxh f’kok; vuk/khdkjs cka/kdke dsys Eg.kqu rlsp jsaV vWDVps rjrqnhpk Hkax dsyk

Eg.kqu R;kapsdMqu tkxspk dCtk feG.;klkBh oknhapk nkok vkgs-  ;kf’kok; izfroknh ;kauh

oknhauk tkusokjh 1985 iklqu iq<s uksVhl nsbZi;Zar Eg.kts 31@1@2007 Ik;Zar 290 eghU;kps

njegk #-7 izek.ks #-2030-00 vls HkkMs o R;kojhy O;kt fnys ukgh-  Eg.kqugh oknhapk

nkok vkgs-...”

“3- oknh ua-1 rs 7 gs e;r mRrepan o ekf.kdpan ;kaps okjl vlqu lokZauk t#jhps

i{kdkj  Eg.kqu  nkO;kar  lkehy  dsys  vkgs-   izfroknh  ;kauh  iqohZps  HkkMsd#  e;r

dkjHkkjh  ;kaps  rkC;krhy tkxsr izos’k  dsY;kus  o rsFks  okLrO; lq# dsY;kus  oknhauh

izLrqrpk nkok jsaV vWDVps rjrqnhuqlkj izfroknh ;kaps fo#/n vk.kysyk vkgs-  izfroknh
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dk;n~;kus HkkMsd# ukghr-  rs e;rkcjkscj d/khgh jgkr uOgrs-  gh oknhaph Hkqehdk dk;e

vkgs-  oknhauk nkok feGdr R;kaps Lor%ps xjtslkBh t#jhph vkgs-  oknh ;kaps dqVqac

ok<Y;kus dqVqackrhy ?kVdkaps xjtslkBh oknhauk nkok feGdrhr jgk.ks vkgs-….”

(English Translation)

“2. The plaintiff's  mother has given the place at the

ground floor on lease denoted at the Section 1 in the

plaint which is ad measured 9.29 sq meter having tins

and constructed with bricks and sand to the deceased

Karbhari Asaram Chaware at the rate of Rs.7 per month.

A rental month starts on the first day of the month and

ends at the end of the month as per the British calendar.

After  the death of  Karbhari  means on wards the year

2002  the defendant   No.1  started  living  there  .  After

some days  defendant  no.  2 has  began to  stay at  the

plaintiff's place after defendant no. 1.Defendants 1 and 2

encroached on the western area  of C.S. No. 1885 and

made unauthorized constructions. The defendants no. 1

and 2 completely destroyed the original site of plaintiff

and built a new construction there. The defendant Nos.1

and 2 did not live with the deceased Karbhari.  They do

not have right as tenants. But, they occupied the place

of  plaintiff  after  the  death  of  Karbhari  and  built  an

unauthorized  construction  at  that  place.  That

construction  has  been  done  by  the  defendant  as

permanent without the permission of  the plaintiff.  The

defendants  were  never  recognized  as  tenants  by  the

plaintiffs in C. S. No. 1885. After the complaint of the
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plaintiffs the defendants submitted the application to the

municipality  of  Kopargaon  and  agreed  to  remove  the

encroachment. The plaintiff made a claim for possession

of the premises on the defendants that they had made

unauthorized  constructions  without  permission  also  in

violation of the provisions of Rent Act. Apart from this,

the  defendants  did  not  pay  rent  of  Rs.2023/-  means

Rs.7/-per  month for  290 months  and interest  thereon

from January  1985  till  further  notice  to  the  plaintiffs.

Hence the claim is…...”

3. The  plaintiff  nos.  1  to  7  are  the  legal  heirs  of

deceased  Uttamchand  and  Manikchand  and  they  are

included as necessary party in the plaint.  The present

suit  has  been  brought  by  the  plaintiffs  as  per   the

provisions of the Rent Act that the defendants  entered

the premises in the possession of the erstwhile tenant,

the  deceased  Karbhari,  and  started  living  there.  The

defendants  are  not  tenants  by  legal  way.  They  never

lived with the deceased. This role of the plaintiff remains

same.  The  plaintiff’s  claim  that  the  suit  property   is

necessary for their own needs. As the plaintiff’s family

has increased, the plaintiff has to maintain the claim for

the  property  for  the  needs  of  the  members  of  the

family.”

19. The  learned  Advocate  submits  that  it  was  the  case  of  the

plaintiffs that the suit premises were rented to the original defendant
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Mr.  Karbhari  Chaware.   The  defendants  No.1  and  2  came  in

possession of the suit property through deceased Karbhari Chaware.

It is the case of the plaintiffs that although the defendants are not

the legitimate heirs of Karbhari but they have occupied the premises

on the basis of the lease created in favour of Karbhari Chaware and

that they have made an attempt to fit into the shoes of Karbhari

Chaware  claiming  to  be  the  legal  heirs.   The  learned  Advocate

submits  that the basic issue in the case is  of tenancy, when the

property was parted to Karbhari, and that the defendants No.1 and 2

came in possession of the property through Karbhari Chaware who

was the tenant of premises, and thus the suit under the Rent Control

Act is maintainable.

20. The learned Advocate submits that when both the reliefs are

simultaneous  prayed  that  the  defendants  are  not  entitled  to  get

possession through Karbhari  Chaware and that they are in illegal

occupation of  the premises,  even in such circumstances,  the suit

under the Rent Control Act is maintainable.

21. The learned Advocate referred to Section 28 (1) of the Bombay

Rent Act, 1947 and also referred to Section 33 of the Maharashtra
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Rent Control Act which is similar to Section 28 (1) of the Bombay

Rent  Act.  The  learned  Advocate  submits  that  Section  33  of  the

Maharashtra Rent Control Act, 1999  is wider than Section 28 (1) of

the Bombay Rent Act.  Section 28 (1) of the Bombay Rent Act, 1947

reads thus :-

“28(1)    Notwithstanding anything contained in any law

and notwithstanding that by reason of the amount of the

claim or  for  any  other  reason,  the  suit  or  proceeding

would  not,  but  for  this  provision  be  within  its

jurisdiction,-

(a) in  Greater  Bombay,  the  Court  of  Small  Causes,

Bombay,

(aa) in any area for which a court of Small Causes is

established under the Provincial Small Cause Courts Act,

1887 such court and

(b) elsewhere,  the  Court  of  the  Civil  Judge  (Junior

Division)  having  jurisdiction  in  the  area  in  which  the

premises are situate or, if there is no such Civil Judge

the  Court  of  the  Civil  Judge  (Senior  Division)  having

ordinary jurisdiction,  shall have jurisdiction to entertain

and try any suit or proceeding between a landlord and a

tenant relating to the recovery of rent or possession of

any premises to which any of the provisions of this Part

apply (or between a licensor and a licensee relating to

the recovery of the licence fee or charge) and to decide

any application made under this Act and to deal with any
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claim or  question arising out  of  this  Act  or  any of  its

provisions and (subject to the provisions of sub-section

(2),  no other  court  shall  have jurisdiction to  entertain

any such suit, proceeding or application or to deal with

such claim or question.”

Section 33 of the Maharashtra Rent control Act, 1999  reads as

under :-

“33. (1) Notwithstanding  anything  contained  in  any

law  for  the  time  being  in  force,  but  subject  to  the

provisions of Chapter VIII, and notwithstanding that by

reason  of  the  amount  of  the  claim,  or  for  any  other

reason,  the suit  or  proceeding would not,  but for  this

provision, be within its jurisdiction, –

(a) in Brihan-Mumbai, the Court of Small Causes,

Mumbai,

(b) in any area for which a Court of Small Causes

is established under the Provincial Small Causes Courts

Act, 1887, such court, and 

(c) elsewhere,  the  court  of  the  Civil  Judge  (Junior

Division)  having  jurisdiction  in  the  area  in  which  the

premises are situate or, if there is no such Civil Judge,

the  court  of  the  Civil  Judge  (Senior  Division)  having

ordinary jurisdiction,  shall have jurisdiction to entertain

and  try any suit or proceeding between a landlord and a

tenant relating to the recovery of rent or possession of

any premises and to decide any application made under
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this  Act (other  than  the  applications  which  are  to  be

decided  by  the  State  Government  or  an  officer

authorised by it or the Competent Authority) and subject

to the provisions of sub-section (2), no other court shall

have jurisdiction to entertain any such suit, proceeding,

or application or to deal with such claim or question.”

22. The learned Advocate has relied upon the Judgment of this

Court in the case of Laxmibai Ganpati Bhingare Vs.  Shivaji Dnyani

Salunkhe (Writ Petition No.934 of 1994) decided on 28/11/2017.  He

submits that when the suit primarily involves a proceedings under

the Rent  Act  and whatever  incidental  areas may have come into

picture, the authority constituted under the Rent Control Act would

still have the jurisdiction to decide the suit.  The learned Advocate

also has relied upon the Judgment of  Shantabai Yashwant Kothare

and Ors.  Vs.  Shankar (Second Appeal No.117 of 1988 and Cross

Objection (ST.) No.11764 of 1988), decided on 04/05/2006.

23. Per  contra,  the  learned  Advocate  Mr.  S.  S.  Chapalgaonkar

appearing for  the  respondents  submits  that  it  is  the  case of  the

appellant  that  the  defendants  are  the  encroachers  over  the  suit

property and that a decree of eviction has to be passed against the
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encroachers then the Court under the Rent Control Act would have

no  jurisdiction  to  decide  the  same  and  the  Appellate  Court  has

rightly  held  that  the  Court  has  no  jurisdiction  to  decide  the  suit

under the Rent Act against the trespasser.

24. The learned Advocate for the respondents further submits that

the Judgments relied upon by the appellants are not applicable as

the law has undergone change and the Judgments relied upon by

the appellants are under the earlier provisions of Section 28 of the

Bombay Rent Act and the present Section 33 of the Maharashtra

Rent  Control  Act,  1999  is  different  than  the  earlier  provision  of

Section 28 of the Bombay Rent Act.  In view of this, the learned

Advocate  for  appellants  submits  that  the  appeal  from  order  be

dismissed.

25. Having heard the learned Advocate for the Appellants.   The

point for determination in the instant case would be whether the suit

filed by the plaintiff against the respondents/defendants for eviction

under the Rent Control Act would be maintainable.  To ascertain the

jurisdiction of the Court we have to look at the plaint.  It is the case

of the plaintiffs that they have leased out the property to one Mr.
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Karbhari.  On the demise of the original tenant, the defendants have

entered into  the premises and the eviction is  sought against  the

defendants being the trespassers in the property as they have no

legal right over the suit property.  The eviction is sought also on the

ground of non payment of rent by them and also on the ground of

bonafide requirement under the Rent Control Act.

26. The case of the appellants/plaintiffs is that the defendants are

not the tenants of the suit property.  The issue in the fact situation is

whether the suit would be maintainable under the Rent Control Act.

The Judgment relied upon by the learned Advocate for the appellant

in  the  case  of  Laxmibai  Ganpati  Bhingare   Vs.   Shivaji  Dnyani

Salunkhe (Supra), the facts in this case are that the civil suit was

instituted against the tenants for recovery of possession of the suit

property which is a open plot admeasuring 30 sq.ft x 20 sq.ft., so

also for possession of  encroached open land admeasuring 200 sq.ft.

towards Northern side of the let out premises.  The Civil Court had

granted decree of possession of only for 30 sq.ft. x 20 sq.ft., but had

not granted eviction of the encroached portion by the tenant.  The

Single Judge in the case of Laxmibai (Supra) relied upon the law laid

down in case of  M/s Importers and Manufacturers Ltd. v Pheroze
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Framroze Taraporewala and others, reported in AIR 1953 Supreme

Court 73, wherein it was held that in a case once there is a suit

between a landlord and tenant relating to the recovery of rent or

possession of  the premises,  the Small  Causes Court  acquires the

jurisdiction not only to entertain such suit but also “to deal with any

claim or question arising out  of  the Act or  any of  its  provisions”

which may properly be raised in such a suit.”

27. The  Single  Judge  also  relied  upon  the  Judgment  of  the

Supreme Court in case of  Sushila Kashinath Dhonde  vs.  Harilal

Govindji  Bhogani,  reported  in  AIR  1971  SC  1495,  wherein  the

Hon’ble Supreme Court has held that considering the provisions of

Section 28 (1) of the Bombay Rent Act it was not necessary that

there should be a relationship of landlord and tenant in respect of all

the matters covered under Section 28 (1) of the Act, so as to give

jurisdiction  to  the  Court  of  Small  Causes.   Thus,  in  the  case  of

Laxmibai (Supra) the undisputed facts are that the defendants were

the tenant of the plaintiffs in regard to the open plot admeasuring 30

x 20 sq.ft.  The question arose as to the eviction of the tenants from

the additional encroached area, not leased to the tenant. 
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28. Thus, this Court in the case of Laxmibai Bhingare (Supra) held

that once the Court was dealing with the case between the landlord

and tenant for recovery of possession or rent, all  other incidental

matters wherein even if the Rent Act does not cover the same, and

the relationship of landlord and tenant does not exist in those areas,

the Court would be entitled to pass a decree of eviction and would

have a jurisdiction to deal with the same.

29. Analysis of old Section 28 and the new Section 33 (1) of the

Act would not make much difference to the jurisdiction of the Civil

Court exercising jurisdiction under the Rent Act since the words used

in Section 28 (1) (b) of the Bombay Rent Act, 1947 are “shall have

jurisdiction to entertain  and try in a suit or proceedings between a

landlord and tenant relating to the recovery of rent or possession of

any premises to which any provision of his part apply” and similarly

under Section 33 of the Maharashtra Rent Control Act, 1999 and the

words used are “shall have jurisdiction to entertain and try any suit

or  proceedings  between  a  landlord  and  tenant  relating  to  the

recovery of rent or possession of any premises and to decide any

application made.”  Thus a comparative analysis of Section 28 of the

old Act and Section 33 of the new Act would indicate a jurisdiction of
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the Civil Court under the Rent Act can be invoked only if there is a

relation of landlord and a tenant between the parties.

30. Coming to the facts  of  the present  case as depicted in the

plaint above, the plaintiffs mother had given the premises on rent to

Mr. Karbhari Asaram Chaware @ Rs.7/- per month.  After the death

of  Karbhari  in  the  year  2002,  the  defendant  No.1  started  living

there, and after some days, the defendant No.2 started residing with

defendant  No.1.   The defendants  No.1 and 2  encroached on the

Western area of CTS No.1885 and made unauthorized construction.

The defendants No.1 and 2 completely destroyed the original site of

plaintiffs.  The defendants No.1 and 2 did not live with the deceased

Karbhari.  They do not have right as tenants and they occupied the

place  of  the  plaintiffs  after  the  death  of  Karbhari  and  build  an

unauthorized construction at  that place.  That the construction is

done by the defendants as a permanent without permission of the

plaintiffs.  The defendants were never recognized as tenants by the

plaintiffs.

31. From the above averments of the plaint, it is the case of the

plaintiffs  that  the  defendants  No.1  and  2  has  not  inherited  the
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tenancy but are traspassers and no right of tenancy flows in favour

of the defendant No.1 and 2 on the demise of Mr. Karbhari Chaware.

32. Thus, the facts in the case of Laxmibai Bhingare (Supra) are

different than the facts of present case.  In the case of Laxmibai the

respondent was primarily a tenant of the portion of suit property and

the question was as  regards  the  eviction of  the  tenant  from the

encroached  portion.   However,  in  the  instant  case  the  plaintiffs

claimed in the plaint that the defendants are not the tenants of the

suit  property  and they have come in  possession of  suit  property

without any right to occupy the same as tenant of the suit property

after the demise of the tenant to whom the property was leased.

33. The facts in the present case are very similar to the facts in

the case of  Laxmidas Morarji  (dead) by LRs  Vs.  Behrose Darab

Madan, reported in (2009) 10 SCC 425.  The facts in the Laxmidas’s

case (Supra) at paragraphs No.2, 3 and 4 are recorded as under : -

“2) Mr. Salehbhai Alibhai Rangwala was the owner of a

building then known as Mohamedali Mansion, situated at

241,  Princess  Street,  Bombay.  The Flat  No.  2-B on the

second foor of the building, (hereinafter referred to as

`the suit premises') had been let out to one Dosabai, the
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brother of Ms. Dhanbai Batliwala, (hereinafter referred to

as  the  `deceased-tenant'),  on  a  monthly  rent  of  Rs.

104.10 paisa.

Dhanbai was staying with her brother in the suit

premises. After the death of her brother in the year 1953,

Dhanbhai  became  the  tenant  of  the  suit  premises  by

virtue of Section 5(11)(c)(i) of the Bombay Rents, Hotel

and Lodging Houses Rates Control Act,  1947 (`the Act'

for short). She expired on 17.12.1963. It appears that the

deceased tenant in her last will  dated 24th April,  1959

had appointed the trustees and executors of her will. 

3) Sometime in the early part of the year 1965, the

original  owner  had  sent  notice  to  the  trustees  and

executors of the will of the deceased tenant to hand over

the vacant possession of the suit premises and also to

pay  the  arrears  of  rent  alleged  to  be  due  from

01.11.1964. Since the trustees and executors of the will

failed to vacate the suit premises, the original owner fled

Suit No.310 of 1967 before the Court of Small Causes at

Bombay, against the trustees and the respondent in this

appeal, inter alia seeking recovery of possession of the

suit  premises  and  for  payment  of  Rs.3018.90  paisa,

being the arrears of rent for the period from 01.11.1964

to 31.03.1967.

4) In the suit fled, it was specifcally stated, that, the

defendant No. 5 (respondent) is not the tenant and has

no  legal  and  valid  claim  over  the  suit  premises  and

therefore  no  notice  was  required  to  be  given  to  her,

however, she is arrayed as a party in the suit by way of
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caution and to avoid any technical objection in future. It

was also mentioned in the suit, that, the defendants 1 to

4 (trustees and executors of the will) have parted with

the possession of the suit premises to defendant No.5,

respondent in this appeal.”

The Hon’ble Supreme Court in the case of  Laxmidas Morarji

(Supra)  analyzed  the provisions  of  the  Bombay Rents,  Hotel  and

Lodging House Rates Control Act, 1974 and has held as under : -

“21. The Court in Om Prakash Gupta case has further

observed, that,  therefore,  there is  no substance in the

contention  that  as  soon  as  the  appellant  denies  the

relationship of landlord and tenant, the jurisdiction of the

authorities under the Act is completely ousted. A landlord

must be very ill-advised to start proceedings under the

Act, if there is no relationship of landlord and tenant. If a

person in possession of the premises is not a tenant, the

owner of  the premises would be entitled to institute a

suit for ejectment in the civil courts, untrammeled by the

provisions of the Act. It is only when he happens to be

the  tenant  of  the  premises  in  an  urban  area,  the

provisions  of  the  Act  are  attracted.  Mere  denial  of

relationship  of  landlord  and  tenant  cannot  oust  the

jurisdiction  unless  it  is  specifcally  provided  in  the

Statute.  If  the  Rent  Controller  fnds  that  the  opposite

party is not a tenant of the landlord, he must dismiss the

landlord's  application  for  eviction, but  if  he  fnds  that

such a plea by the opposite party is not true and that the
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opposite  party is  a tenant of  the landlord,  then, if  the

ground of eviction is proved, he must order eviction of

the tenant.

22. Section 28 of the Bombay Rent Act deals with the

jurisdiction of the Courts, to decide on issues arising out

of the Act. In a suit relating to possession of the premises

where the relationship of landlord and tenant admittedly

subsists between the parties, jurisdiction to entertain and

try such a suit is in the courts specifed in Section 28. All

applications  made  under  the  Act  are  also  to  be

entertained and disposed of  by the courts  specifed in

Section 28 and no other. In all such suits or proceedings

the  courts  specifed  in  Section  28  also  have  the

jurisdiction to decide all claims of questions arising out of

the Act or any of its provisions.

23. In  the  instant  case,  the  suit  premises  is  situate

within  the  jurisdiction  of  Greater  Bombay.  In  view  of

Section  28  of  the  Act,  the  Court  of  Small  Causes,

Bombay, will have jurisdiction. The appellants have fled

a suit for eviction. The suit is maintainable provided that

a landlord-tenant relationship is established. However, it

is clear from the pleadings of the appellants that they do

not consider respondent No.5 as a tenant. In furtherance

of  this  stand,  the  appellants  have  gone  on  to  adduce

evidence to prove that respondent does not qualify the

conditions to be deemed as tenant under the Bombay

Rent Act. In the light of the principles stated by this Court

in Om Prakash Gupta case, the inevitable conclusion is

that Small Causes Court at Bombay had no jurisdiction to
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entertain  the  suit  fled  by  the  owners  of  the  suit

premises.” 

34. Thus, applying the law laid down in  Laxmidas (Supra)  in the

instant case from the pleadings of the plaintiffs it is clear that they

do not consider the defendants No.1 and 2 as tenant of the suit

property. It is also held in the Laxmidas’s case that if the rent Court

finds that the opposite party is not a tenant of the landlord, they

must dismiss the landlord’s application for eviction.  In the instant

case the very basis of the suit is that the defendants are not the

tenants of the suit property.  It is the case of the plaintiffs that they

had leased the property to one Mr. Karbhari and after his demise

defendants  have  illegally  entered  into  the  premises.   When  the

plaintiffs  do  not  accept  the  defendants  to  be  the  tenants  of  the

property and seeks an eviction of the defendants as unauthorised

occupants of the premises, the jurisdiction of the Court under the

Rent Act cannot be invoked.

35. However,  since  substantial  time  has  passed,  that  the

appellants are seeking eviction of the respondents, the Civil Court to

decide the re-registered suit within a period of one year from the
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date of the receipt of this order.  All parties to co-operate in disposal

of the civil suit.  The Appeal From Order disposed of accordingly.

Pending civil application stands disposed of. 

( ARUN R. PEDNEKER, J. )
 

vj gawade/-.


