WP 2164/23

IN THE HIGH COURT AT BOMBAY
APPELLATE SIDE, BENCH AT AURANGABAD

WRIT PETITION NO. 2164 OF 2023
Shashirao s/o. Kerba Rokde,
Age : 75 years, Occu. Agriculture,
Ram Tirth, Tqg. Biloli, Dist Nanded and Ors. ....Petitioner
Versus
The District Cooperative Election Officer

and District Deputy Registrar,
Cooperative Societies, Nanded and Ors. ....Respondents

Mr. V.D. Sapkal, Senior Advocate i/b. Mr. Nitin Jagdale a/w. Mr. V.D.
Salunke, Advoacate for petitioners.

Mr. V.H. Dighe, Advocate for respondent Nos. 1 and 2.

Mr. K.J. Suryawanshi, Advocate for respondent No. 3.

Mr. A.B. Kharosekar & Mr. O.B. Boinwad, Advocates for respondent Nos. 4 to
6.

Mr. V.D. Hon i/b. Mr. A.V. Hon, Advocate for respondent No. 7.

CORAM : ARUN R. PEDNEKER, 1J.
CLOSED ON : 08/03/2023
DELIVERED ON : 14/03/2023

ORDER :

1. By the present writ petition, the petitioners are challenging the order
dated 13.2.2023 passed by respondent No. 2 - Returning Officer for the
election of respondent No. 3 - Tuljabhavani Ginning and Pressing
Cooperative Society, Narsi, Taluka Naigaon (Kh), District Nanded, by which
names of 335 voters were included in the final voter list for the election of

respondent No. 3.

2. Brief facts, giving rise to the present writ petition, can be summarised
as under :-

The election of respondent No. 3 Society - Tuljabhavani Ginning and
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Pressing Cooperative Society, Narsi, Taluka Naigaon (Kh), District Nanded,
which is ‘D’ Class society, was due and an administrator was also appointed
on the said society. The appointment of administrator was challenged before
the Division Bench of this Court in Writ Petition No. 13119/2022 (Bhaskar
Bhagwanrao Bhilwande Vs. The State of Maharashtra and Ors.). By order
dated 9.1.2023, the Division Bench relying upon the affidavit of respondent
No. 4 therein affirming that the elections of present respondent No. 3
society would be conducted by the end of April 2023, the said writ petition
was disposed of. Pursuance to the same, the election programme of
respondent No. 3 society was set in motion under the Maharashtra
Cooperative Societies (Election to Committee) Rules, 2014 read with the
provisions of the Maharashtra Cooperative Societies Act, 1960 and Rules

1961.

3. As per the election programme, the entire election process from
nomination to election takes place on a single day and the date for election
is fixed on 21.3.2023. The election programme was published on 30.1.2023.
On 31.1.2023 provisional voters list of respondent No. 3 society was
published. The last date for submission of objections on the provisional
voters list was 6.2.2023. 13.2.2023 was the date fixed for taking decision
on the objections of provisional voters list. 14.2.2023 was the date fixed for

publication of final voters list.

4, After publication of the provisional voters list, objections were
received by the respondent No. 2. In the cause title of the writ petition, the

designation of the respondent No. 2 is wrongly mentioned as Returning
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Officer. The respondent No. 2 is the Taluka Cooperative Election Officer. [The
impugned order dated 13.2.2023 which is challenged in the present writ

petition is passed by the Taluka Cooperative Election Officer.]

5. The respondent No. 2 having considered the objections, in respect of
inclusion of 355 names of voters, after taking into consideration the names
of members in ')’ register, Share account book and those who have
deposited admission fee and share amount as on 30.6.2019 with
respondent No. 3 society, included the names of additional 355 members in
the final voters list. The Taluka Cooperative Election Officer by order dated

13.2.2023 has held as under :-

“aTE. AR I UHOT 303 TEAETN AT STHSTAT AHARTI
meffes  Aicaer=ar oramdt, TET fRe feAid 03/08/22%3 T
32/03/20%¢ AT FoEHEN fRigw=ar =rated U TR FS
AMed. 3TMATHd AT T THUT &us TIHEE A AlE TSSO
THAT ST AlGEdl, TWeTH w|rd dAlgad! Ui FWEet dwws o
30/0§ /302 ISH JAYT W & NN IFHT TOT Hos  dr&d
STEATT Y THOT 344 JATHS qTacar=l SMEATYAT T FS 3T

e YA GREl 9l Hohrd ool diededl  aTaed
TWHs FdeR  JdRidie  guHersfaiad  TadeIsiid A8 34y
fFdHT TFS YASTH F 9T WhRH O dedrd faga ad.
T=T GOTES=AT 3a% Ul / Ul arad HeRs e T
ST 280 = FHeH 22 TdTd Hvf Fvare AfeR deT T
FrdaT Roeadd T9ca 3Fd TR aIgdl dedil Fasuw
ST AT AT HST T ATl U dreade AramreErad gafie
gt w3 fufa 907 etavas R, WeR ArRvit Hafta TawuTHr
(Summery Enquiry) oTe. =g HeX 3T&T Aol Hed diad=l
TRYTET 992 3T guer! 9 A Aaer arda gerfas
FIoATT Iq e,

Translation of aforesaid paragraph in English is as under :-

“The photocopies of the entry book in Form-I
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containing the registration of 303 members, photocopies of
ledger book’s entry from dated 03/06/1993 to 31/03/2018
have been submitted by Advocate Shri. Pawar. The objector
have submitted the photocopies of entry form of total 656
members which have been taken in entry book, similarly the
entry book of share account and the receipts of total 355
members mentioned in the objection regarding the payment
of admission fee and payment of shares on 30/06/2019 to

the society.

Upon the aforementioned entry book submitted by
society, it is transpired that, apart from the registered
member of the society from the voter list, total 355 persons
mentioned in the objection application have paid the
admission fee and payment of shares to the society. As the
rights of decisions regarding other qualifications/
disqualifications of the members of the society u/s 11 of the
Maharashtra Co-operative Society Act 1960 are reserved
with the district level purview of the society, being Taluka
Co-operative Election Officer I do not have rights regarding
above mentioned matter. It is necessary to take decision
regarding the objections against draft list by conducting brief
hearing in the matter. As the said enquiry is summery
enquiry, the said objections are accepted and the names of
remaining members as mentioned in the annexure are being

included in the final voter list.”
Being aggrieved by the aforesaid impugned order, the petitioners

have filed the present writ petition.

6. Mr. V.D. Hon, learned Senior counsel for respondent No. 7/ Chairman
Administrative Committee of respondent No.3 raised preliminary objection

to the writ petition and submitted that the petitioners have only made
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objectors as party respondents in this writ petition and the petitioners have
not added 355 persons as party respondents, whose names are included by

the impugned order in the final voters list.

7. Mr. V.D. Sapkal, learned Senior Advocate for the petitioners submitted
that the objectors are representing the cause of 355 members and as such,
there is no further need to add the 355 members in the present writ

petition.

8. Mr. V.D. Sapkal, learned Senior Advocate submitted that the order
passed by respondent No. 2 is patently illegal as the jurisdiction of
respondent No. 2 in terms of Rule 10 and 11 of the Maharashtra
Cooperative Societies (Election to Committee) Rules 2014, is very limited to
the extent of verifying the ‘I’ register and compare the names and only if he

finds any discrepancies in the names, he can correct the same.

9. Mr. Sapkal, learned Senior Advocate further submitted that the
respondent No. 2 has no authority to include the names in the register
beyond what is available on ‘I’ register in the final voters list. In the
alternative, the learned Senior advocate for the petitioners submitted that
individual voters whose names were not in the final voters list have to
themselves object and raise claim and give necessary supporting

documents.

10. Mr. Sapkal, Senior Advocate further submitted that the record

produced by the respondent No. 3 society contained only 303 persons
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names and thus, the additional 355 names are bogus names which are
added after the record was submitted to the Election Officer and that there
is collusion between the Election Officer and the Administrator of the Society
and the record of the Society was manipulated, after it was submitted to the

respondent No. 2.

11. Mr. Sapkal, Senior advocate further submitted that although the
added voters are not the members of the respondent No. 3 Society, by
virtue of addition in the voters list, they have become members of the

society without there being any application or fees being paid.

12. Mr. K.]J. Suryawanshi, learned counsel appearing for the Secretary of
respondent No. 3 society has filed affidavit of Mr. Chandrakant Govindrao
Shriramwar, Secretary of respondent No. 3 society in which it is stated as
under :-

“07. I say that, the respondent No. 2 had issued notice
dated 06.02.2023 to the respondent nos. 3 to 6 for hearing
on objections. As per the said notice the respondent no. 3
submitted written reply through Advocate on 09.02.2023
contending that, the objections raised by the respondent
nos. 4 to 6 is not legal, proper and the alleged 355 persons
are not members of Society, they did not made applications
for membership, the admission fees and shares amount is
not deposited, no any documentary proof has been
submitted with objections, they are not having legal right to
raise objections, etc. Along with reply the respondent no. 3
had submitted 'I' & ')’ Register of membership of 303
members. The copy of reply dated 09.02.2023 submitted by
respondent no. 2 Society is at Exh. ‘D’ page 52 to 54 of the
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petition itself.

08. I say that, the audit of respondent no. 3 Society for
the period of 01.04.2017 to 31.03.2022 has been conducted
by the concerned auditor and report has been submitted on
01.12.2022 in which also the total members are shown 303.
In the said audit report it is also specifically mentioned that,
from 2017 to 2022, no any new member has been enrolled.
The list of 303 members including 22 Societies and 281
individuals is annexed to the said Audit Report. The copy of
Audit Report is at Exh. ‘E’, Page 55 to 84 of the Petition itself.
09.

10. I say that, the respondent no. 2 had asked the
respondent no. 3 to keep the original ')’ Register and Share
Register with him for deciding the objections raised by the
respondent nos. 4 to 6. Therefore, the respondent no. 3 had
kept the said original ')’ Register and Shares Register with
respondent no. 2.

11. I say that, the respondent no. 2 in collusion with

respondent nos. 4 to 6 manipulated the ')’ Register and after
Sr. No. 304 to 656 i.e. 355 names are illegally inserted in the

said reqgister, which is clearly reflected from said record. True

copy of original ] Register and Xerox copy of ] register

manipulated by the respondent no. 2 and 4 to 7 is annexed
herewith and marked as EXH. R-1.

12, ..

13. I say that, on the basis of forged record submitted by

respondent nos. 4 to 6, the respondent no. 2 allowed the
objections of respondent nos. 4 to 6 for inclusion of names
of alleged 355 persons in the final voters list of Society,
though those 355 persons were/are not members of the
Society.

14, I say that, the copy of alleged ']’ Register and Shares
Register was not produced on record by respondent nos. 4 to

6 during course of hearing on objection on 09.02.2023
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before respondent no. 2. The said registers were taken by
respondent no. 2 on 09.02.2023 from the respondent no. 3
and respondent no. 2 handed it to the respondent no. 7, who

has manipulated it in collusion with respondent no. 2.”

13. Thus, Mr. K.]J. Suryawanshi, learned advocate for respondent No.
3 submitted that ‘)’ register was manipulated and names were included
in the ')’ register after the record of the Society was submitted to the
respondent No. 2 and the respondent No. 2 in collusion with the

respondent No. 7 has manipulated the record.

14. Per contra, Mr. V.H. Dighe, learned advocate appearing for
respondent No. 2 - Election authority has filed affidavit of Mr.
Sunilkumar Gunderao Ganlewar, Assistant Registrar, Co-operative
Societies, Naigaon, Taluka and Taluka Election Officer (TCEO), Naigaon,
District Nanded. In para 5 and 6 of the affidavit it is stated that :-

"05. I say and submit that, the petitioners have made
certain allegations against the deponent. I say that, I deny
the said allegations made by the petitioners in the petition
regarding the misuse of power and handing over the record
to other respondents. I say and submit that, I have not

taken the custody of any record of the Society and the same
is not handed over to other respondents. I say that, the said

allegations are made only with malafide intentions.

06. I say and submit that, Chandrakant G. Shriramwar
who is claiming to be the Secretary of respondent No. 3
Society has filed affidavit making certain allegations against
the deponent. I say and submit that, I deny the said
allegations made by the Secretary. I say and submit that, it

is necessary to point out that, as per the information of the

deponent received from the Nanded Zilha Dekhrekh Sahakari
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Sanstha Limited, Nanded has already taken action against
the Secretary of respondent No. 3 Society informing that,

the respondent No. 3 Society has already removed him from

the post of Secretary. I crave liberty to produce and rely
upon the said communication.”

15. Mr. V.H. Dighe, learned counsel for respondent No. 2 has thus
submitted that the respondent No. 2, who is a Government Officer
working as Assistant Registrar, Co-operative Societies, Naigaon, Taluka
and Taluka Election Officer (TCEO), Naigaon, District Nanded, has not
taken custody of the record of the society and same is not handed over

by him to any respondents.

16. Mr. V.D. Hon, learned Senior Advocate appearing for respondent
No. 7 — Administrator of the respondent No. 3 Society submits that the
Secretary of the Society Mr. Chandrakant Govindrao Shriramwar, who
has filed affidavit in this writ petition is a suspended officer and has no
authority to represent the society in the writ petition and it is only the
respondent No. 7 — Administrator who has the authority to represent

the respondent No. 3 Society in the matter.

17. Thus, the contention is raised by the petitioners that the record
in respect of ')’ register is manipulated. The factual assertion made by
the petitioners and also in the affidavit filed by Secretary of respondent
No. 3 is controverted by respondent No. 2 - TCEO, an independent
election authority, who has no cause between the parties to the

petition. The respondent No. 2 on affidavit has stated that no record



WP 2164/23
10

was taken by him in his possession and handed over to the
Administrator of the society. Thus, the legal submissions canvassed by
the learned counsel for the petitioners cannot be considered in this

matter as there are disputed questions of facts.

18. The law is well settled as regards the High Court’s power to
interfere in the election process. The order passed by the election
authority would be interfered with only in case of patent illegality.
However, the statement made by the Secretary Mr. Chandrakant
Govindrao Shriramwar cannot be taken at face value as it is doubtful
whether the Secretary can represent the society, in view of the
affidavit of respondent No. 2, that Nanded Zilla Dekhrekh Sahakari
Sanstha Ltd. has suspended the said Secretary. Also the factual
assertion made of manipulation by the Secretary cannot be prima-facie

accepted as the same is controverted by the respondent No. 2.

19. There is alternate remedy provided to the petitioners to
challenge the impugned order in this petition. This Court in the writ
jurisdiction cannot summarily arrive at factual findings in a seriously
contested factual issues, before proceeding to decide the legal issue.
The same can be done by leading evidence in a properly constituted
election petition under section 91 of the MCS Act r/w. Rule 72 of MCS

Rules in the matter.

20. Thus, the present writ petition is disposed of with liberty to the

petitioners to approach the alternate forum at appropriate stage. The
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observations made in the present writ petition would not bind any
authority in the event the petitioner files proceedings before a
appropriate authority. In the event, the petitioner approaches alternate

forum for any relief, all contentions are left open.

[ARUN R. PEDNEKER 1J.]

SSC/



