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THE GAUHATI HIGH COURT
(HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACHAL PRADESH)

Case No. : WP(C)/1255/2017

KHUDEJA KHATUN
W/O. ABU BAKKAR SIDDIQUE, D/O. RAJAB ALI, VILL. MARKULA, P.S.
BAGUAN, DIST. GOALPARA ASSAM.

VERSUS

THE UNION OF INDIA and 4 ORS
REPRESENTED BY THE MINISTRY OF HOME AFFAIRS, NEW DELHI.

2:THE STATE OF ASSAM

REPRESENTED BY THE COMMISSIONER and SECRETARY TO THE GOVT.
OF ASSAM

HOME DEPTT.

DISPUR

GHY.-781006.

3:THE DY. COMMISSIONER
GOALPARA

DIST. GOALPARA

ASSAM.

4. THE SUPERINTENDENT OF POLICE B
GOALPARA
ASSAM.

5:THE OFFICER-IN-CHARGE
BAGUAN POLICE STATION
DIST. GOALPARA

ASSAM

Advocate for the Petitioner : MR.F U BORBHUIYA
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Advocate for the Respondent : GA, ASSAM

BEFORE
HONOURABLE MR. JUSTICE ACHINTYA MALLA BUJOR BARUA
HONOURABLE MR. JUSTICE ROBIN PHUKAN

JUDGMENT
Date : 23-03-2023

(AM Bujor Barua, J)

Heard Mr. A. Matin, learned counsel for the petitioner. Also heard Ms. L. Devi, learned
counsel for the respondent No.1 being the Union of India, Mr. J. Payeng, learned counsel for
the Home Department of Government of Assam being the respondent No.2, 4 and 5 and Ms.

U. Das, learned Advocate for the respondent No.3 being the Deputy Commissioner, Goalpara.

2. The petitioner, namely, Khudeja Khatun was referred to the Foreigners’ Tribunal No.4,
Goalpara for rendering an opinion as to whether she is a person who had entered the State of
Assam from the specified territory on or after 25.03.1971, resulting in registration of FE.T. Case
No.306/2015. The Tribunal rendered an opinion dated 30.01.2017, that the petitioner is a
foreigner. Being aggrieved this Writ Petition being instituted.

3. The petitioner before the Writ Court relies on the Voters List of 1966 of Village (315)
Deudhuturi, Police Station Lakhipur, Circle Balijana in Goalpara District, which contains the
name of Fajal Hoque, son of Manir Uddin at SI. No.45 and that of Sakina Khatun, wife of Fajal
Hoque at Sl. No.51. The petitioner thereupon relies upon the Voters List of 1985 of Village
(Ka) 315 Deudhuturi, Police Station Goalpara, Circle Balijana in Goalpara District, which
contains the name of Sakina Khatun Bewa, wife of Fajal Hoque at Sl. No.71 and that of Rajab
Ali, son of Fajal Hoque at SI. No.72. Both Sakina Khatun Bewa and Rajab Ali are shown to be

residing in the same House No.16.
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4. The petitioner relies upon the birth certificate bearing No.0708720, issued by the
Registrar of Birth and Death, Kharmuza M.P.H.C., District Goalpara which contains the
information that Khudeja Khatun is the daughter of Rajab Ali and Fatema Khatun, both
residents of Village Deudhuturi and was born on 25.01.1990. The evidentiary value of a birth
certificate had been decided by the Court in its judgment dated 29.01.2019 in Rupa Das vs.
Union of India and others, reported in 2019 (8) GLR 402, wherein it has been held that a
birth certificate is a document covered by Registrar of Birth and Death Act, 1969. It has also
been held that a birth certificate issued without following the requirements of Section 76 of
the Evidence Act, would not be admissible in evidence and if such document is sought to be
relied upon for the purpose of its contents and there would be a further requirement of the
person relying on the birth certificate to adduce secondary evidence under Section 65 of the
Evidence Act. As prima facie the birth certificate produced by the petitioner, which is available
at page-33 of the Writ Petition, shows that Khudeja Khatun is the daughter of Rajab Ali and
Fatema Khatun of Village Deudhuturi, and as the petitioner is relying upon the birth
certificate, the matter is remanded back to the Foreigners’ Tribunal No.4, Goalpara to allow
the petitioner to adduce further secondary evidence under Section 65 of the Evidence Act, as

regards the contents of the birth certificate.

5. The petitioner also relies on the school certificate issued by the Head Teacher of
Sarkar Para L.P. School which contains the information that she is the daughter of Rajab Ali of

Village Deudhuturi.

6. Accordingly the matter is remanded back to the Tribunal. The petitioner may adduce
evidence under Section 65 of the Evidence Act, as regards the birth certificate and further
evidence by rendering the evidence of the Head Teacher of Sarkar Para L.P. School as regards
the school certificate, by producing the original records as regard the contents of the school
certificate and thereafter, if the information contained in the birth certificate or the school
certificate is that she is the daughter of Rajab Ali of Village Deudhuturi and Rajab Ali can be
understood to be a citizen through the Voters Lists of 1985 and 1966 of Village Deudhuturi,

wherein in the Voters List of 1985 the name of Rajab Ali along with his mother Sakina
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Khatun Bewa appears and in the Voters List of 1966 the name of Sakina Khatun and his

grandfather Fajal Hoque appears, the Tribunal may pass a reasoned order.

7. The petitioner to appear before the Tribunal on 28.04.2023. In the event, a reasoned
order is passed in favour of the petitioner, the same would prevail over the order dated
30.01.2017, passed by the Foreigners Tribunal No.4, Goalpara in ET. Case No.306/2015 and if

it is against her, the implications under the law may follow.

8. Till the reasoned order is passed no coercive action be taken against the
petitioner.
0. The petition stands allowed as indicated above.

10. Send back the LCR.

JUDGE JUDGE

Comparing Assistant



