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GAHC010035392010

n "

THE GAUHATI HIGH COURT
(HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACHAL PRADESH)

Case No. : WP(C)/4082/2010

UMA KANTA KALITA

S/O LATE MEGHI KALITA, BY OCCUPATION RETIRED GENERAL
MANAGER/JOINT DIRECTOR OF INDUSTRIES AND COMMERCE DEPTT,,
GOVT. OF ASSAM, RESIDENT OF HOUSE NO. 52, NRIPEN BORA PATH,
FATASIL AMBARI, GUWAHATI-781025, DIST. KAMRUP, ASSAM.

VERSUS

STATE OF ASSAM and ORS.

REPRESENTED BY THE SECY. TO THE GOVT. OF ASSAM, INDUSTRIES
DEPTT., DISPUR, GUWAHATI-6

2:THE COMMISSIONER TO THE GOVT. OF ASSAM
INDUSTRIES DEPTT.

DISPUR

GUWAHATI-6.

3:THE DIRECTOR OF INDUSTRIES

ASSAM

BAMUNIMAIDAN

GUWAHATI-21.

4. THE CHAIRMAN

ASSAM PUBLIC SERVICE COMMISSION.
5:INDRESWAR NATH

FUNCTIONAL MANAGER
DIC KAMRUP



For the Petitioner :

For the Respondents:

GUWAHATIL

6:THE ACCOUNTANT GENERAL AandE
ASSAM

BELTOLA

GUWAHATI-781028

DIST. KAMRUP METRO

ASSAM.

7:THE SECY. TO THE GOVT. OF ASSAM

PERSONEL B DEPTT.
ASSAM SACHIVALAYA
DISPUR

GUWAHATI-6

DIST. KAMRUP M
ASSAM.

8:NIHAR RANJAN SARMA

S/O LATE MANORANJAN SARMA
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RETIRED GENERAL MANAGER/JOINT DIRECTOR OF INDUSTRIES and

COMMERCE DEPTT.
R/O HENGRABARI
P.O. and P.S. DISPUR
GUWAHATI-781006
DIST. KAMRUP M
ASSAM

BEFORE
THE HON'BLE MR. JUSTICE SUMAN SHYAM
Date of hearing : 13/06/2023.
Date of judgement : 13/06/2023

JUDGEMENT AND ORDER (ORAL)

Mr. S. K. Barkataki, Adv.

Mr. A. Kalita, SC, Industries Department, Assam.

Heard Mr. S. K. Barkataki, learned counsel for the writ petitioner. Also heard Mr. A. Kalita,

learned Standing Counsel, Industries Department, Assam, appearing for the respondent nos. 1, 2 and



Page No.# 3/5

3. None has appeared for the remaining respondents.

2. As per the case projected in the petition, the petitioner herein, was initially appointed as an
Assistant Industries Officer in the Cottage Industries Training Institute, Kalapahar, Guwahati, in which
post he had joined on 11/09/1970. Thereafter, the petitioner was promoted as Assistant Manager and
posted at the District Industries Centre, Dhubri. In the month of September, 1983, the petitioner was
promoted as District Industries Officer and thereafter, he was promoted to the post of Deputy
Director/Functional manager of Industries under Regulation 4(d) of the Assam Public Service
Commission (Limitation and Functions) Regulations, 1951 (herein after referred to as the Regulations
of 1951) on 07/10/1986, which promotion was regularized with effect from the month of November,
1986. The respondent nos. 6 & 9 on the other hand were appointed under Regulation 3(f) of the
Regulations of 1951 as Functional Manager/Deputy Director in the Industries Department in the year
1984 and subsequently, their services were regularized in the year 1987 with effect from the date of
their initial appointment i.e. 07/11/1984. When the Gradation List of Functional Managers, Deputy
Directors in the Department of Industries were published, the petitioner’s name appeared in Serial No.
45 whereas, the name of the respondent nos. 6 & 9 appeared at SI. Nos. 42 and 32 respectively. The
respondent nos. 6 & 9 were thereafter promoted to the post of General Manager/Joint Director in the
year 1993. The petitioner was also subsequently promoted to the post of General Manager/Joint
Director in the Industries Department and he retired on 31/08/2004 on attaining the age of
superannuation. However, the respondent nos. 6 & 9 were junior to him but wrongly shown as seniors
to the petitioner in the Gradation List, the petitioner as appellant had approached the Assam
Administrative Tribunal, Guwahati, by filing case No. 6ATA/2008, which was disposed of by the
judgement dated 06/03/2010, dismissing the appeal filed by the petitioner.

3. After the dismissal of the said appeal, the instant writ petition had been filed with a prayer
before this Court to issue a rule directing the authorities to assign his seniority over the respondent
no. 5 and give retrospective effect to his promotion with effect from the date on which the respondent
nos. 6 & 9 were promoted to the post of General Manager i.e. 01/10/1993, thereby, seeking financial
benefits with retrospective effect.

4. Mr. Barkataki, learned counsel for the petitioner has argued that since the appointment of
the respondent nos. 6 & 9 in the post of Functional Manager was regularized in the year 1987, their
seniority ought to have been counted with effect from 1987 and not from their date of initial
appointment on 07/11/1984. As such, the period of service rendered by these respondent nos. 6 & 9
under Regulation 3(f) being adhoc service, no benefit of seniority can be given to the said
respondents for the period of service rendered by them from 07/11/1984 till 13/07/1987, on which
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date the services of the respondent nos. 6 & 9 were regularized. In support of his above arguments,
Mr. Barkataki has relied upon a decision of this Court rendered in the case of Monoj Kumar Baruah
Vs. the State of Assam and others [WP(C) 4086/2009)].
5. Mr. A. Kalita, learned Standing Counsel, Industries Department, Assam, on the other hand,
has argued that the order of regularization in service of respondent nos. 6 & 9 was given effect to
from the date of their initial appointment and, therefore, the said respondents were senior to the writ
petitioner in the cadre of Functional Manager. In that view of the matter, the plea raised in the writ
petition is wholly untenable and is liable to be rejected by this Court.
6. As noted above, the respondent nos. 6 & 9 were promoted to the next grade of General
Manager in the month of October, 1993 whereas, the writ petitioner was promoted to the rank of
General Manager with effect from 17/01/1995. Taking note of the facts and circumstances of the case,
the learned Administrative Tribunal while dismissing the appeal filed by the petitioner, had made the
following observations :-
“Thus it is established that Respondent n. 6 and 9 were senior to the appellant were
promoted in the month of October, 1993 whereas the appellant who was junior later on
promoted w.e.f. 17/1/95 a per their respective seniority position in the Gradation List.
Respondent Authority has not committed any illegality in promoting the appellant to
the post of G.M. with effect from 17/1/95.
From the above discussion it is clear that promotion to the post of General Manger/Jt.
Director was made according to seniority in the Gradation List. Appellant was not
bypassed in giving promotion to the respondents. Further, we find that appellant has
failed to substantiate from the record placed before us that a discriminatory treatment
meted out to him in the matter of his promotion. In view of above we are of
considered view that the appellant was not discriminated and superseded in the year
1993 in the matter of his promotion and therefore he is not entitled for promotion and
notional fixation of pay in the post of General Manager/Jt. Director from the date of
promotion of Respondent no. 6 and 9 to that post from the month of October, 1993

and for computation of all other consequential benefits.”

7. After a careful reading of the judgement and order passed by the learned Administrative
Tribunal, this Court is of the opinion that the views expressed by the learned Tribunal does not suffer
from any infirmity warranting interference by this Court. It is to be noted herein that although the

learned Tribunal had dismissed the appeal preferred by the writ petitioner claiming seniority over the



Page No.# 5/5

respondent nos. 6 and 9, yet, from the prayer portion of the writ petition, it transpires that the said
order is not under challenge in the present proceeding. Moreover, it is the admitted position of fact
that the writ petitioner had never challenged the order of regularization in service of the respondent
nos. 6 and 9 in the post of Functional Manager/Deputy Director with effect from the date of their
initial appointment i.e. 07/11/1984. Therefore, since the petitioner was admittedly promoted to the
post of Functional Manager on 07/10/1986, hence, the respondent nos. 6 and 9 were evidently senior
to him in the cadre ofFfunctional Manager/Deputy Director. Consequently, the Gradation List was
published by the department showing the respondent nos. 6 and 9 as senior to the petitioner. The
said Gradation List has remained undisturbed over all these years. Subsequently, the respondent nos.
6 and 9 as well as the petitioner were promoted to the next higher grade of General Manager on the
basis of the aforesaid seniority position.

8. It is well established that the respondent nos. 6 & 9 were all along senior to the writ
petitioner in service. As such, the question of issuing any direction upon the respondents to give
retrospective effect to the promotion of the petitioner to the rank of General Manager with effect from
the date from which the respondent nos. 6 and 9 were promoted, so as to give him financial benefit,
does not arise in the eyes of law.

9. In so far as the decision of this Court rendered in the case of Monoj Kumar Baruah
(Supra) relied upon by Mr. Barkataki, in that case it was held that benefit of seniority cannot be
claimed for the period during which adhoc service was rendered by an employee. However, as noted
above, the services of the respondent nos. 6 and 9 rendered in the post of Functional
Manager/Deputy Director were regularized with effect from the date of their initial appointment and
the said orders are not under challenge. Therefore, the ratio laid down in the case of Monoj Kumar
Baruah (Supra), in the opinion of this Court, would have no application in the facts and
circumstances of the present case.

10. For the reasons stated herein above, this writ petition is held to be devoid of any merit and
the same is accordingly dismissed.

There would be no order as to costs.

JUDGE
Sukhamay

Comparing Assistant



