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HIGH COURT OF TRIPLURA
AGARTALA

W) No 455 of 2021

MYS Kismat spices Indusiry, Math ¢ howmahari, AA. Road, Aganala. PO
Apartaly, PS-Fas Apartala, Tripura West, PIN-T9%000, Having its Head
office at Math Chowmuhani, Factory al Badharghal, [ndustrial Fsate, P.O-

ALY Magar, Agartala, Wesi Tripura, Represented hy its partners Shri Gautam
Paul & Smiti Subhra Pagl,

. Peritionens)

VERSUS

The State of Tripure, Represented by the Secretary to the Government of
Fripurs, Food, Civil Supplies & Consumer Alfairs, Civil Secretasiat, P.O-
Agartala Secretariar, PIN-79001 1,

2, The Additonal scoretary & Ihrector, Food, Civil Supplies & Consumer
Aftairs, Govemment of Tripura. PN, Complex, Gurkhabasi, Agartala-
TN,

. The Director Food, Civil Supplies & Consumer Alfiirs, Geovernment ol
Tripura. PN Comples, Guekbabuesti, Agartala-T9H) 10,

4. The Union of India, Represented hy the Seorctary to the Gevenment of
Indma, Minisiry of Commerce & Industry, Udvop Bhawan, “ew Delhi-
10007, Loudia.

2. The Szl Commissioner, the Governenent af India. 2-A Tavan Marp, Post
Box Mo 139, Taipur

cee. Bespomdenis)
For Pentionen{s) T H Mr. qﬁ Chekrabory, Sr. Advooae, R
Mra. P, Chakeaborty, Advocare,

For Respandent(s ) : Mr. D Sarma, Addl. Ga,

I3ate of hearing & : 21 Awpast, 2023,

Judemeant

Whether {1l for

reporting : YRS

HON'BLE THE CHIEF JUSTICE MR. APARFSH KUMAR SINGH
HON'BLE MR, JUSTICE T. AMARNATH GOUD

JLUDGMENT & ORDER [(ORAL)

Heard Mr, 5.0, Chokrabory, letmed senior counsel appedring for

the petitioner. Alse heerd Mro 130 Sama, leamed Additional Government

Advocate appeanng Tor the State respondents,



k= N

Page 2 of I1

[2] By the impugned arders dated 74 Nd. 2024 (5102023 ; wrongly
written as 20241 (Annexurc-181 and (Annexure-19), respondent Mo.2 has
cancetled the Work Order and Agreement executed between the Department and
the petitioner dated 14.12.2022 invoking Clause 27 & 28 of the General Terms &
Conditions of the WIT, Peritioner has also been blacklisted for a pertod of 15
(hved vears from the date ol issuance of the order from participating in any -
Tender/Expression of Tnterests (Eol¥Hequest [or Proposal (RFP) of the
Departrment. Tt is also indicated thet penalty will be dedocted from Ris bill due
it Perlormance Guarantes depasil as per NIT sgainst the work order Ma F 3-

L0 -PP (PL)-DE2022-23 [ Tender)/ 16620 dated 16.12,21822,

|3 From the pleadings on record snd documents addoced, it 32 evidant
that the apreement wias lor procorement of 'Super Fine Crashed Whire Todised
Salt {as per FRSAL Standard) in one Kg Poly-packer during the period

Movember, 2022 to (etober, 2023,

14] Fetitioner hes taken a plea that the ermination of the contract has
been made without following the prescription al mandatory 7 (seven) days notice
under Clause 27 of the General Terms & Conditions of the NIT. In fact. no notice
was issued on the petitioner before Lermination af he agreement and cancellation
of the work order. No nolice has either been jssyed before blacklisting the

petitioner.



Page 3 of 11

5] Learned counsel for the petitioner has relied upon the decision of the

Apex Coun in Gorkha Security Services Vi, Government (NCT of Delhi) and
others reponed in (2014} 9 8CC 105 and Kulja Industries Limited Vi, Chief

General Manager, Western Telecom Project Bharat Sanchar Nigam Limited
and others reporied in (2004) 14 5€C 731 in support of his submission,
|6] Petitioner has made reply on 27.04.2023 against the impugned

order of cancellation of contract and blacklisting and requested them to review

the matter with a holistic approach.

171 Learned counsel for the petitioner submits that since the impugned

orders suffers from violation of principles of natural justice and the terms and
conditions of the agreement and entails adverse consequences as he has been
debarred from participating in any tender for the next § (five) vears affecting
the prospects of the petitioner company in participating in tenders with any
other State or its instrumentalities, the impugned orders may be set aside and

the matter may be remanded 1o the respondent authorities to take a fresh

decizion in accordance with law.

I8} Mr. D. Sarma, learned Additional Government Advocate submits

that the matier has been taken up for the first time, therefore, instructions are

awaited. However, since a perusal of the impugned letter indicates that the
order of cancellation of contract and blacklisting has not been preceded with

any show-cause notice, this Court if it may deem o fit, remand the matter 1o
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the respondent authorities 1o take a decision in accordance with law on the

subject after giving due show-cause notice and opportunity to the petitioner.

191 We have considered the submissions of leamed counsel for the
parties. The impugned letters hearing No.F.5-11(1)-PFP (PD)-DFi2022-23
(Tender)/5766-70 (Annexure-18) and NoF.S5-11(1)-PP (PD)-DF/2022-23
(Tender¥5771-75 {Annexure-19) both dated 25.04.2024 (should be read as
2504.2023) are extracted hereunder:

“NoF.5-11{1-PP (PD)-DF2022-23 (Tender '3 766-70
Government of Tripura,
Directorate of Food, Civil Supplies & CA
P.M. Complex. Gurkhahasti, Aganala
Agariala, the 25% April, 2024
To
M/S. Kismat Spices Industry,
Math Chowmuhani,
AoA, Road, Agartala, Tripura (Westh
Subject: Cancellation of Work Orders for supply of lodised Salt.
Sk,

Az per provisions of the ‘Clause 27" and *Clause 28 of
the ‘General Terms & Condition’ Section of the NIT No.F.5-
11(13-PP (PD»DF/2022-23 (Tender)12446 dated 12.09.2022,
penal provisions have been invoked by the Depariment against
your Company and the following Work Orders for supply of

ladised Salt are hereby cancetled,
8 WO No & Date | Quaniiy | List doteof supply
i) | F.5-10(1)-PP(PD)}-DF2022-23 | 2520.00 15.05.2023
{Tender)1325 dated 20.01.2023, MT |
iy | F.5-11(1)-PP{PDN-DF2022-23

2520000 28042023
] rl':mdﬂ]-'ilillz daied (4.03.2021, M J

s
i Wirmal Adhikari)
Addl, Secretry & Director
Food C5&CA. Tripur
Copy b
I, PS w the Hon'ble Minister, Food CS&CA For kind
informotion of the Hon'ble Minister.
7. % o the Specinl Secretary, Food CS&CA for kind
information of the Specinl Seerenry,
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3. All Sub-Divisional Magistrates of the State for information.
4 The DDF, Dharmanagar@Udaipor, O/C, Central Stores,
AD. Nagar for information.

Sdf
Addl, Secreiary & Dhirector
Food CS&CA, Tripura™

“Wo.F5-11{1)-PP (PD)}-DF/2022-23 (Tender 5771 -75
Government of Tripura,
Directorate of Food, Civil Supplies & CA
PN, Complex, Gurkhabasti, Agariala

Agartala, the 25" April, 2024,

Subject: Procuremnent of Super Fine Crashed White lodised Sall

{as per FS5A1 Standard) in one Kg Poly-pecket during the period

from Movember, 2022 to October, 2023-Cancellation of *Deed of

Agreement’ and Blacklisting of M/S. Kismat Spices Indusiry,

Apanala, Tripuss from participating in any e-Tender, Eol and

RFP of the Food CS&CA Department for 05 vears,

References:

al NIT NoF.S5-11{1}-PF (PD}-DFE2022-23 (Tendery/12446
dated 1209, 112,

by Deed of Agreement F.5-11(1-PP (PD}-DF/2022-23
{ Tendery'12446 dated 14.12.2022.

cl Work Order Moo F511{1-PP  (PD-DF/MZ.23
(Tendery 16620 dated 16122022, Work Order NoF.5-
T ERPP (PD-DEZ022-23 (TenderW 1325 dated 20,01 2023
and Work Order No. F3-11{1)-PP (PD)-DF/2022-23
{Tenderh3012 dated 04.03 2023

dj e-Mail communications of the Food CS&CA Department

dated 05.03.2023, 06.03.2023, 05.04.2023, 09.04.2023 &
102042023,

M/S. Kismal Spices Industry, Math Chowmuhani, A.A,
Road, Agartala (herein under referred as the Supplier)
participated in the e-Tender invited by the Food CS&CA
Depanment, Govt, of Tripure {herein under referred as the
Depariment)  vide NIT  NoF $11(1)-PP{PD}-DF/2022-23
{Tender)12446 dated |2.0%.2022 and offered lowest rate for
supply of *Super Fine Crushed White lodised Salt (as per FSSA]
Standard) in one Kg Poly-packes during the period from
November, 2022 10 October, 2023, The Supplier quoted the
lowest rate (1) for the supply and recognized by the Department
as successful Bidder agninst the referred o-Tender.
2 Thereafler, in response w Leter of Intent (Lol) dated
VE.11.2022 of the Iepartment, the Supplicr executed “Deed of
Agreement’ on FUIZ2022 for gupply of 2258400 MT
(tenwtive) of lodised Salt with the Food CS&CA Department,
Govt, of Tripura us per terms & conditlons stipulated in the NIT
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Document, [heed of Agreement & Work Orders ele. of the Food
LR&C A Depariment

L Subsequently, the Department issued 03(three) Waork

Urders vide Mo F5-101)-PP (PI-DF2022-23 (Tender ) | 6620
dated 1612 Work Owder No F 5-1001 PP (PDY-DF2022-
I3 Tendery132% dated 200012027 and Work Order Ma. F 5
T (PO 202220 { Tendery 3002 dated 04032023 for
supply ol total 7540 MT ((@2520 MT per Waork Order) within
the Iast dite of supply aipulated in the respective Work Orders.

d Hewseser, 1 hs been observed thal due v delay in supply
amal - beaal nomeresponsive apprissch of the Supplier, regular
muonthly distnbution of lodised Salt through PDS has been
hampered badly during last few months and thus, the 9.60 lakh
ration cordholders of the State deprived of getting their monthly
entitlement of fodised Salt in tirme,

5 Lipon review of the supply position, it is observed that the
following defachs have been committed by the Supplier which
are breach of the contractual obligations and contrary s the
imlerest of the Department and ration cardholders of the Stae.

) Last date for supply of ledised Salt at 55 (fifly Nive) nos.
state Food Godowns against the Word Onder No, F.5-
FIL-PE (PE-DFR2022-23  (Tender¥ 16620 dated
16122022 was 30012023, However, the Supplier
imitiored  supply at State Food Codown  level on
13022023 e after OMwo) weeks fom the dafe of
supply.

b Laxst date for supply of lodised Salt at 55 (fifty five) nos.
State Food Godowns againgt the Work Order NoF.5-
PP (PD-DER0ZZ-23  (Tender¥13235  dated
20.00.2023 was §15.03.2003. However, the Supplicr has

fol yel supphed any quamtity of lodised Salt ot State Food
Ciodowns 1l dase

c) In the meantime, the Depunment sent several c-nsail
sommunications W the Supplier periodically, redquesting
e inform regarding the stas of supply Unforunately
the Depariment hardly received any rewsonable reply
fram the Supplier

i In view of the deloulis deig)od al para-5 obove, the
Competent Authority in the Department is of the view that e
Supplier has fuiled o comply the contmetual ebligations, execule
the Work Orders of supply wng h'-“'l'lFtl'“. the dinleresls of the
Depuriment and %64 lakh ration cardholders of the $tste 1 wel]

T Mow therelire, with spproval of  the Competen
Authimrity, | herehy invoking penal provisions under Clause 27 &
20 ol the ‘Cienernl Terms & Conditions' Section NIT documen
uider reference aml passang the Fsllowing wrders.
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B) e Deed of Agreement executed  hebween |h:
Department and M/S. Kismat Spices Industry, Mat
Chowmuhani, A A Road, Agoriala dated 14121022 s
herehy cancelled

b M5, Kismal Spices Industry. Math [‘hlﬁ-'n‘l'ﬂllh.ilrll. AL
Rond. Agartala is hereby hlacklisted for a |:rtrl|:rd aof 03
{five} years from the date of issuance af this Order for

participating  any e-Tender/Expression of Interests
{EolyRequest for Proposal (RFP) of the Depariment

cl Appropriase penal amiount will be deducted frl:nm.1|1= [ill-
duePerformance Guarantee deposit of the Supplier as pes
provisigns of the MIT document under reference for
delaved supply against Work Order No. FA=11{1)-PP
(PDY-DF/2022-23 (Tender ) 16620 dated 16, 122032,

S/
Mirmal Adhikari)
Addl, Secretary & [zector
Food CS&CA, Tripura

To

M/S. Kismat Spices Indusiry, Math Chowmuhani,

A.A. Road, Agartala

Copy 1oz

[. P to the Hoa'Ble Minister, Food CS5&CA for Kind
information of the Hon'ble Minister,

2, PS5 1o the Special Secretary, Food CS&CA for kind
information of the Special Secratary

3 Al Bub-Dhvisional Magisirates of the State for information.

4. The DDF, DharmanaganUdaipur, O/C, Central Stores, AL
Magar for information.

S/
Addl, Secretary & Dircctor
Food CS&CA. Tripura”™

[10] Clause 27 of the terms and conditions of the NIT are also extracted
hereunder which stipulutes furnishing of mandatory 7 (seven) days notice
before the agreement is terminated at the behest of the employer.

“IT. Penalty on defualt ! Extenslon of time:

i e successtil Bidder shall huve w supply the meonthly
ordered quantity of lodised Sl as per spevitications
preseribed in the NIT and supply shall have 1o be
completed in u spun of 30 (ihiny) days from the date of
wsuanee of the supply onder. However, the successiil
Bidder shall be given s ong-dinw preparstory period of 3
(thirtyh days lrom the date of issuance of the Lewer of
Appuintment (LoA ) For the Wk
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W In case of non-supply/delayed supply as per the above
schedule, liguidated damage for delay in supply shall be
recovered to be computing (@2% of the work order value
for 1" week, 1% of the work order value for 2™ week,
of the quantity of delayed supply from the approved
supplier. In case the supplier still fails 10 supply even
afler 2™ week, the Department shall have the right to
cancel the supply order and make arrangements for the
supply of lodised Salt from other sources a the risk &
cost of the defaulted supplier/Bidder and the incidental
charges incurred thereon on  this account shall be
deducted from the due payments of the supplier as well as
from the performance guaraniee amount deposits. In
addition to this, the Department shall also have the right
1o forfeit the Performance Guarantee Deposit of the
supplier/Bidder besides black-listing the firm.

w.  The Depaniment reserves the right to terminate awarded
contract al any time by giving 07 days prior notice, if the
service of the Bidder is found un-satisfactory.

. Penalty provision &s mentioned above for delayed supply
will be applicable, but in exceptional circumstances and if
it is sufficiently proved that the delay in supply 15 due to
the circumstances beyond the control of the suppliers,
extension of time will be granted at the discretion of
Dhirector, Food, CS&CA.

vi. In the event of failure by the successtul Bidder (Li) the
Food, CS&CA Department is at liberty and also reserves
the right 1o purchase the ordered gquantity to ensure
uninterrupted  supplies. [n such circumstances  the
differential coss, transport charges, incidental charges and
other #xcess expenditure, if any, will be recoversd from
ihe successful Bidder (L1). If the new rate is cheaper the
benefit will nod acerae to the unsuccessiul supplier

vii.  Food, CS&CA Depariment reserves the right to charge
penalty provision as mentioned above or withheld
payment against any unsatisfactory stocks supplied by the
supplier without prejudices to other rights. The decision
of the Director, Food, CS&CA Department is final and
cannot be called into question. The supplier is liable to
reimburse/compensate the Food, CS&CA Depariment or
1o third party for any loss, damage, injury, ete. coused or
arising out of the negligence in supply of low or inferior
quality of stocks or any breach of contract.

vitl, Moiwithstanding anytbing contained in the ierms and
conditbions of this tender, The Direclor, Food, CS&CA
Depariment is the authority in deciding the recovery of
penalty from the supplier wking into aceount the stock

Fua.itlm and future requirement of supply in the larger
imterest of the unimerrapted PDS supply.”

[ A perusal of the impugned letters itself show that there is no

reference 1o any show-cause notice issued upon the petitioner before the
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precipilate action of lermination of the agreement and blacklisting has been
taken against him, The law in this regard in quite well settied. Reference is
made 1o the decision of the Apex Court in the case of Gorkha Security Services

(Supra) (paragraphs 2| and 22) which are quoted hereunder:

“31. The central issue. however, pertains to the requirement of
stating the action which iz proposed to be taken. The
fundemental purpose behind the serving of show-cause potice is
1o make the notices understand the peecise case sct up against
him which be has 10 meel. This would require the statement of
imputations detailing ot the alleged breaches and defaults be has
commitied, so that he gets an opportunity to rebul the same.
Another tequirement, according to us, is the nature of action
which is proposed 1o be taken for such # breach. That should also
be stated so that the notices is able 1o point out that proposed
sclion is not warmanted in the given case, even if the defaults!
hreaches complained of are not satisfactorily explained, When it
comes to blacklissing, this requirement becomes all the more
imperative, having regard to the facl that it is harshest possibilbe
action.

2. The High Court has simply stated that the purpose of show-
cause notice is primarily to enable the noticee to meet the
grounds on which the action is proposed against him. No doubt,
the High Court is justified to this extent, However, it is equally
important 1o mention as to what would be the consequence if the
noticee does not satisfactorily meet the grounds on which an
peiion is proposed. To pisl it otherwise, we are of the opinion that
in order 1o fulfil the requirements of principles of natural justice,
a show-cause notice should meet the following two requirements
Wiz

(1} The material'grounds to be stated which according to
the Department necessitnies an action;

(i) Panticular penaliyfaction which is proposed 1o be
laken, [0 35 this second requirement which the High
Court has failed o omil

We may hasten to add that even if it is not specifically mentioned
in the show-cause notwe bul §I can clearly and sofely be

discerned from the reading thereol, thst would be sufficiens o
mezl this requirement.”

112} Reliance is also placed on the decision of the Apex Court in the

cose of Kulja Indusiries Limited (Supra) (paragraphs17,18,20,27,28,28.1 &
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2B.2). The Apex Coun has laid down that not only the order of blacklisting
should precede a show-cause containing the charges but it should also indicate
the proposed quantum of penalty in view of the doctrine of propoentionality so
that the noticee is in a position to offer his reply to the charges and also the
proposed penally since the order of blacklisting has serious adverse

consequences as 1 affects the right 1o carry on business puaranteed under

Articte 19(1)g) of the Constitution of India.

|13} It further appears that the impugned orders suffers from non
application of mind as even the date mentioned in the orders are of 25.04.2024

which the concemed respondent has not even cared to correct before signing it.

(14] Having regard to the position in law referred to above and the facts
and circumstances of this case, since the impugned orders of cancellation of
work order, termination of agreement/contract and blacklisting are apparently
in violation of principles of natural justice and not preceded by any show-cause
notice, in order to give an opportunity to the petitioner to submit his defence, af
this stage without observing anything on the merits of the charges referred to in
the impugned orders, the impugned letters bearing No.F.5-11(11-PP (PD)-
DF/2022-23(Tender)5766-70  and  No.F.5-11(])-PR(PD)-DF/2022-23

{ Tender)/5771-75 both dated 25.04,2024 are quashed,

[15] The matter is remitted 10 the competent suthorities/respondent
No2 1o take a fresh decision in accordance with law on the issue of

cancellation of work order, termination ol Contraer and the hllﬂ”i!ting by
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giving  adequate oppertunity to the petitioner 1o show-cause and upon
consideration of his reply, if any, Needless to say, such decision be taken
preferably within 4 {four) weeks as the issue not only affects the petitioner but
the interest of the emplover alsoe whose work may continue to suffer, The writ

petition is accordingly disposed of.

Pending application(s), if any, also stands disposed of.
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A
(T. AMARNATL GOUD), J (APMRESH KUMAR SINGH), CJ

P I:Jl 44 RUDRADEEP Digitally signed by RUDRADEEP
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