HIGH COURT OF TRIPURA
AGARTALA

IA 03 OF 2023 IN ARB. A. 04 OF 2023

1. State of Tripura, represented by the Secretary,
Department of PWD, Government of Tripura.

2. Executive Engineer, PWD(R&B), L.T. Valley Division,
District Dhalai Tripura.
....Applicant-Appellants.
Vrs.

Shri Ashes Deb, Contractor,
S/o Lt. Amalendu Deb, Dhaleswar, Natun Palli, Road No.2,
P.O. Dhaleswar, Agartala.

....Respondent.

Present:
For the applicant- :  Mr. D. Bhattacharya, G.A.
appellants Mr. Karnajit De, Addl. G.A.
For the respondent : Mr. Somik Deb, Sr. Advocate.

Mr. P. Chakraborty, Advocate.
Date of hearing : 24.08.2023
Date of delivery of :09.10.2023

judgment & order
Whether fit for reporting  : Yes

HON’BLE THE CHIEF JUSTICE MR. APARESH KUMAR SINGH
HON’BLE MR.JUSTICE ARINDAM LODH

JUDGMENT & ORDER

[ Arindam Lodh, J.]

This is an application under Section 5 of the Limitation Act for
condoning the delay of 48 days in preferring the Commercial Appeal under
Section 13(1A) of the Commercial Courts Act, 2015 against the judgment and
order dated 21.01.2023, passed by the learned District Judge, Dhalai Judicial
District, Ambassa in connection with case No. Civil Misc (Revision) 01 of

2022.



2. Facts of the case of the applicant/appellants (here-in-after
referred to as the applicants) in a nutshell, are that the respondent-contractor,
participating in the process of a Notice Inviting Tender from the applicants,
being the lowest bidder, had entered into an agreement with them for
construction of two RCC Bridges over a branch of river Manu on Chawmanu
Gobindabari Road and Chawmanu-Kshetricherra Road via Chawmanu Block
headquarter including approach road (bridge proper, approach roads,
launching apron and bank protection). Accordingly, a work order was issued
on 01.11.2007 to the respondent for execution of the same by 30 months with
the value of Rs.10,58,01,221/- i.e. 93.075% above of the estimated cost of
Rs.5,47,882.00. The respondent had delayed in starting the work and thus, the
contract was rescinded. Thereafter, the respondent invoked arbitration
proceedings whereby the Sole Arbitrator decided the matter in favour of the
contractor-respondent.

3. Being dissatisfied with the award of Sole Arbitrator, the
applicants herein, had preferred an appeal under Section 34 of the Arbitration
and Conciliation Act,1996 before the Commercial Court, West Tripura,
Agartala for setting aside the arbitral award passed by the Sole Arbitrator on
21.05.2019. But, the said Commercial Court had returned the appeal to Dhalai
District for adjudication as the territorial jurisdiction falls within Dhalai
District. Accordingly, learned Commercial Court, (District Judge), Ambassa,
Dhalai on 04.12.2021 after consideration of the pleadings and submissions of
the parties had dismissed the appeal being barred by limitation. That order had
further been challenged before the High Court vide Case No.Arb.A.01 of 2022

and the said appeal was disposed of with the following observation:



“... Accordingly, the appeal stands disposed of as withdrawn
with liberty as sought for. Interim order dated 03.06.2022 of this Court
shall continue for a period of 15(fifteen) days from today and the
appellants are at liberty to move appropriate application before the
learned Trial Court and the Trial Court shall be free to deal with the
matter in accordance with law without being influenced, in any
manner, by the order(s) of this Court. It is made clear that the
applicability or otherwise of the order cited by the appellants shall be
determined by the learned Trial Judge, strictly in accordance with law,
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without any influence of the observations made therein.’

4. The applicants had again approached the learned Commercial
Court, Ambassa, Dhalai District with a review application to review the order
dated 04.12.2021 in Civil Misc.(ARB) 01 of 2021 whereby learned
Commercial Court after hearing the parties, vide order dated 21.01.2023
dismissed the said application.

S. Having dissatisfied with the order dated 21.01.2023 passed by
learned Commercial Court, Ambassa, the applicants herein, preferred the
instant condonation application with a prayer for condoning delay of 48 days
in preferring the connected appeal after the expiry of the statutory period of
60(sixty) days as prescribed under Section 13(1A) of the Commercial Courts

Act,2015.

6. Section 13(1A) of the Commercial Courts Act, 2015 prescribes a
limitation of 60(sixty) days for preferring an appeal from the date of judgment
or order. It also provides that an appeal shall lie from such orders passed by a
Commercial Division or a Commercial Court that are specifically enumerated
under Order XLIII of the Code of Civil Procedure, 1908 (5 of 1908) as
amended by this Act and Section 37 of the Arbitration and Conciliation

Act, 1996 (26 of 1996).



7. In the instant application, the applicants have explained the

reasons for causing delay of 48 days in preferring the connected appeal stating

inter alia the following circumstances:

1.

11.

1.

1v.

Vi.

On 13.02.2023 after getting the order, the learned Addl.
Govt. Pleader had sent the file to the Executive Engineer
(R&B), LTV Division with his opinion for preferring
appeal under Section 17 of the Arbitration and Conciliation
Act.

On 20.02.2023 on receipt of the file, the concerned
Executive Engineer sent the file to the Superintendent
Engineer 5" Circle, Ambassa who then forwarded the same
to the Chief Engineer, PWD(R &B).

On 01.03.2023, the Office of the concerned Chief Engineer
moved the file to the Secretary, PWD for sending the same
to the Law Department for the purpose of getting opinion
on this matter.

On 03.03.2023, Secretary, PWD had sent the file to the
Law Department for getting opinion.

On 10.03.2023 after scrutinizing, reviewing and with
opinion from the Law Department, the file was moved to
the Secretary, PWD and thereafter to the Nodal Officer to
the Office of the Chief Engineer, PWD (R &B).

On 14.03.2023, the concerned Nodal Officer sent the file to

the Chief Engineer, PWD (R & B).



Vil.

viii.

1X.

X1.

Xii.

Xiii.

X1V.

On 15.03.2023, the Chief Engineer, PWD(R&B) sent the
file to the Executive Engineer, LTV Division with opinion
of the Law Department.

On 18.03.2023, The Executive Engineer, LTV Division
sent the file to the Addl. Government Advocate.

On 20.03.2023 learned Addl. Govt. Advocate sent the file
to the learned Government Advocate and communicated
the file to the Executive Engineer, LTV Division. On that
day itself, the Executive Engineer, LTV Division moved
the same to the Superintendent Engineer who then sent the
file to the Chief Engineer PWD(R&B) and thereafter to the
Nodal Officer of the Chief Engineer Office.

On 21.03.2023, the Nodal Officer sent the file to the Chief
Engineer and from Chief Engineer to learned Government
Advocate.

On 23.03.2023 the file was sent to the Addl. Government
Advocate for preparation of memo of appeal.

On 04.04.2023 sent the file to the Law Department for
vetting through Nodal Officer.

On 10.04.2023, the Nodal Officer sent the file to the Chief
Engineer and concerned Chief Engineer on that day sent
the same to the Secretary, PWD for sending the same to the
Law Department.

On 11.04.2023, Secretary PWD sent the file to the Law

Department for getting the memo of appeal vetted.



xv. On 13.04.2023 after vetting the file was sent to the
Secretary, PWD.

xvi. On 20.04.2023, the Nodal Officer sent the file to the Chief
Engineer, PWD.

xvii. On 24.04.2023, the concerned Chief Engineer sent the file
to the learned Addl. Govt. Advocate and condonation
petition was drafted.

xviii. On 02.05.2023 again sent for vetting.

xix. On 04.05.2023, after vetting the file had returned to the
learned Addl. Govt. Advocate.

xX. On 08.05.2023, memo of appeal along with this
condonation application and stay application was filed.

8. We have heard learned counsel for the parties. Mr. D.
Bhattacharya, learned Government Advocate (GA) appearing for the
applicants submitted that there was no deliberate laches on the part of the
applicants and also contended that the connected appeal ought to have been
filed within statutory period, but, due to inter departmental movement of the
file, 48 days delay had occurred and hence, the appeal has been filed after
expiry of statutory period. It is further urged that due to bona fide reason the
delay was caused. Mr. Bhattacharya, learned Government Advocate prays for
condoning the said delay for fair ends of justice.

9. Mr. Somik Deb, learned senior counsel assisted by Mr. P.
Chakraborty, learned counsel appearing for the respondent mainly contended
that the learned District Commercial Court passed the impugned judgment and

order on 21.01.2023 which was undoubtedly within the full knowledge of the



learned counsel for the applicants. But, as per the condonation application
nowhere it is shown that the applicants soon after passing of the judgment had
prayed for certified copy which appears to be a sheer negligence on the part of
the applicants. Mr. Deb, learned senior counsel submitted that the application
for condonation of delay is not maintainable. It was further contended that the
order was passed on 21.01.2023 and taking note of the period spent for
obtaining the certified copy, the limitation of 60 days expired on 26.03.2023.
Therefore, on the date of filing of the appeal (08.05.2023) the appeal was
barred by time. Learned senior counsel submitted that the applicants had
withdrawn the 1% condonation petition (IA 01 of 2023) on 22.06.2023 and
liberty was allowed to them to file a fresh condonation petition. So, the said
order dated 22.06.2023 may be read as an order, within the meaning of Order
XXIII, Rule 1(3) of the Code of Civil Procedure,1908 (for short, CPC). In
other words, in a proceeding under Order XXIII, Rule 1(3) of CPC, there
cannot be any exclusion/extension of the period of limitation. It is further
stated that if a suit is withdrawn after its institution and liberty is granted for
presentation of a fresh suit, such fresh suit can only be maintained, when the
same is within limitation, and the period consumed in prosecuting the earlier
suit would not stand excluded. According to learned senior counsel, the
applicants have not acted with due diligence in pursuing the appeal and the
application for condonation of delay does not assign satisfactory explanation

to condone such delay and as such, the same should be dismissed.

10. Having considered the submissions made by learned counsel
appearing for the parties, we find that in the condonation application nowhere

the applicants did state that soon after passing of order dated 21.01.2023 they



had prayed for certified copy of the judgment though it was within their
knowledge. So, we do not find any justified reasons to allow the petition for
condonation of delay even on merit, since the grounds stated for condonation
of delay can in no way be termed as ‘sufficient cause’ and at least such reason
for the delay in moving the file from one office to other office cannot be
regarded as ‘sufficient cause’ to convince the Court for the purpose of
condoning the delay. In that context, the applicants, in our considered opinion,
were grossly negligent for inaction on their part which suffers from lack of
bona fides and the reason for the delay assigned in the application cannot be
said to be a cogent reason or “sufficient reason” in filing the appeal in time.
This can be said in one sense a deliberate negligence on the part of the counsel
or litigant, which this Court has taken note of. In the circumstances, we may
unhesitantly hold that the applicants were not serious at all and had shown
enough lackadaisical attitude to pursue the appeal.
11. A Division Bench of this court comprising both of us has dealt
with and decided similar issues in IA No.02/2022 in Commercial App. No.l
of 2023, titled as Hindustan Steelworks Construction Ltd. Vrs. The State of
Tripura & Ors. and in IA No.03 of 2023 in Arbitration 01 of 2023, titled as
The State of Tripura & Ors. Vrs. Jain Irrigation System Ltd.

In Jain Irrigation System (supra), this court made an

observation at Para 11, 12 & 13 which reads thus:-

11. Added to it, what have been observed here-in-above, the
objectives of the establishment of Commercial Courts are required to be
fulfilled by the beneficiaries of the Act. The Act is to provide for speedy
disposal of high value commercial disputes involving complex facts and
questions of law. It was aimed at early resolution of commercial disputes
which would definitely create a positive image to the investors across the
world as regards the independent and responsive Indian legal system. In



the Statement of Objects and Reasons of Amendment Act 28 of 2018, it is
clearly stated that the global economic environment has since become
increasingly competitive and to attract business at international level,
India needs to further improve its ranking in the World Bank ‘Doing
Business Report’ which, inter alia, considers the dispute resolution
environment in the country as one of the parameters for doing business. It
was further observed by the legislature that the tremendous economic
development had ushered in enormous commercial activities in the
country including foreign direct investments, public private partnership,
etc., which had prompted initiating legislative measures for speedy
settlement on commercial disputes, widen the scope of the courts to deal
with commercial disputes and facilitate ease of doing business.
12. To fulfill and achieve the objects, the parties approaching the
Commercial Courts to resolve their disputes arising out of business/trade,
etc., transactions, must adhere to the procedures laid down as embodied
in the Act.

Keeping in view of the objectives of the Commercial Courts
Act, the provision prescribing limitations has marked a distinction to that
of the provisions laid down in the Limitation Act,1963.
13. In view of this, the litigants participating in commercial
disputes under the Commercial Courts Act must be vigilant to the
procedures mentioned in the Act itself. We may recollect that the law of
limitation gets its root in two Latin maxims, one of which is ‘Vigilantibus
et Non- Dormientibus Jura Subvenieunt’ which means that the law will
assist only those who are vigilant about their rights and not those who
sleep over them. The above maxims are clearly applicable to consider the
prayer for condonation filed by any of the parties to the disputes under
the Commercial Courts Act. So, according to us, an application for
condonation of delay under Section 5 of the Limitation Act in filing
appeals arising out of commercial suits must be considered in the context
of the object of speedy resolution of disputes. In other words, considering
the object, the legislature wanted to achieve, i.e. for speedy disposal of
commercial suits, for appeals filed under Section 37 of the Arbitration Act
that are governed by Articles 116 and 117 of the Limitation Act or Section
13(1-A) of the Commercial Courts Act, a delay beyond 90 days, 30 days
or 60 days respectively, may be condoned by way of exception and not by
way of rule. It is also to be kept in mind that Commercial Courts Act,
1015 is a special law and the Limitation Act is a general law.

12. Very recently, we have dealt with another similar matter in a
Division Bench comprising both of us in the case of The State of Tripura &
Ors. Vrs. Sri Subhas Chandra Datta, decided on 22.08.2023, referring to the

decision of the Apex Court rendered in the case of State of Uttar Pradesh &

Ors. Vrs. M/S Satish Chand Shivhare and Brothers [SLP(Civil) No.5301 of
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2022] wherein this Court in Subhas Chandra Datta (supra) at Para 9 & 11

observed thus:

“9. The respondent has also relied upon a recent decision of the Apex
Court in the case of Satish Chand Shivhare and Brothers (supra). The
said case also arises out of an order passed under Section 34 of the
Arbitration and Conciliation Act, 1996. There was a delay of 337 days in
filing the appeal under Section 37 of the Arbitration and Conciliation
Act, 1996. The appeal was preferred by the aggrieved State of Uttar
Pradesh. The exposition of the law laid down by the Apex Court in
paragraphs-17,20,21,22,23,25 and 26 are profitably extracted hereunder
as they provide illuminating guidance to this Court in matters relating to
condonation of delay and that too, under the Commercial Courts
Act,2015:

17. The explanation as given in the affidavit in support of the
application for condonation of delay filed by the Petitioners in the
High Court does not make out sufficient cause for condonation of the
inordinate delay of 337 days in filing the appeal 6 under Section 37 of
the Arbitration and Conciliation Act. The law of limitation binds
everybody including the Government. The usual explanation of red

tapism, pushing of files and the rigmarole of procedures cannot be

accepted as sufficient cause. The Government Departments are under

an _obligation to exercise due diligence to ensure that their right to

initiate legal proceedings is not extinguished by operation of the law of
limitation. A different yardstick for condonation of delay cannot be

laid down because the government is involved.

20. The Petitioners have, in this Special Leave Petition, raised the
following questions of law:

“A. Whether a good case on merits involving huge public
money can be dismissed on the grounds of delay alone, without even
discussing the merits of the entire case?

B. Whether Court is not obliged, while exercising jurisdiction
u/s 5 of Limitation Act, to also consider/discuss the merits of the case?

C. Whether procedural formalities (which are sine qua non in
Government Departments) should not be given any due consideration
while deciding the fate of rights and liabilities of the parties?

D. Whether dismissing the Appeal of a Government body on
delay does not amount to unjust enrichment of the Claimant as the
merits of the case have not been discussed by the Appellate Court?

21. The questions of law purported to be raised in this Special Leave

Petition are misconceived. The right of appeal is a statutory right,
subject to the laws of limitation. The law of limitation is valid

substantive law, which extinguishes the right to sue, and/or the right to

appeal. Once an appeal is found to be barred by limitation, there can

be no question of any obligation of the Court to consider the merits of

the case of the Appellant.
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22. When consideration of an appeal on merits is pitted against the
rejection of a meritorious claim on the technical ground of the bar of
limitation, the Courts lean towards consideration on merits by
adopting a liberal approach towards ‘sufficient cause’ to condone the
delay. The Court considering an application under Section 5 of the
Limitation Act may also look into the prima facie merits of an appeal.
However, in this case, the Petitioners failed to make out a strong
prima facie case for appeal. Furthermore, a liberal approach, may
adopted when some plausible cause for delay is shown. Liberal
approach does not mean that an appeal should be allowed even if the
cause for delay shown is glimsy. The Court should not waive limitation

for all practical purposes by condoning inordinate delay caused by a

tardy lackadaisical negligent manner of functioning.

23. It is true that the High Court has rejected the appeal on the
misconceived ground that delay in filing an appeal under Section 37 of
the Arbitration and Conciliation Act is not condonable beyond 120

days by relying upon a two Judge Bench judgment of this Court in
N.V. International v. State of Assam and Ors.[(2020) 2 SCC 109] ,
which has since been overruled by a three Judge Bench of this Court
in Government of Maharashtra (Water Resources Department)

Represented by Executive Engineer v. Borse Brothers Engineers and
Contractors Private Limited [(2021) 6 SCC 460] .

%% % w3k *3k%
25. This Court is, however, not inclined to entertain this Special Leave
Petition since the Petitioners have failed to show sufficient cause for
the condonation of the inordinate delay of 337 days in filing the
Appeal in the High Court. Moreover, there are no grounds for
interference with the arbitral award impugned.
26. In the facts and circumstances of this case, we are not inclined to
interfere with the impugned judgment and order of the High Court,
dismissing the Appeal filed by the Petitioners.

11. The Apex Court in the case of Satish Chand Shivhare &
Brothers (supra) has at paragraph-17 of the judgment castigated the
approach of the Government departments who come forward with the
usual explanation of red tapism, pushing of files and the rigmarole of
procedures and observed that it could not be accepted as sufficient
cause. It has been held that the Government departments are under an
obligation to exercise due diligence to ensure that their right to initiate
legal proceedings is not extinguished by operation of the law of
limitation. A different yardstick for condonation of delay cannot be
laid down because the government is involved. The Apex Court also
took into consideration the questions of law framed by the petitioners
as to whether a good case on merits involving huge public money can
be dismissed on the grounds of delay alone, without even discussing
the merits of the entire case. The Apex Court in that regard observed
that when consideration of an appeal on merits is pitted against the
rejection of a meritorious claim on the technical ground of the bar of
limitation, the Courts lean towards consideration on merits by
adopting a liberal approach towards ‘sufficient cause’ to condone the
delay. The Court considering an application under Section 5 of the



12

Limitation Act may also look into the prima facie merits of an appeal.
However, in the facts of the said case, the Court was convinced that
the petitioner had failed to make out a strong prima facie case for
appeal. The Court observed that a liberal approach may be adopted
when some plausible cause for delay is shown. Liberal approach does
not mean that an appeal should be allowed even if the cause for delay
shown is glimsy. The Court should not waive limitation for all
practical purposes by condoning inordinate delay caused by a tardy
lackadaisical negligent manner of functioning... ... ”

13. In view of the above factual and legal positions, we are of the
opinion that the applicants have failed to explain the sufficient cause for
condonation of delay of 48 (forty eight) days in preferring the appeal after
expiry of statutory period. The period of delay of 48 (forty eight) days in
preferring the appeal is not found to be reasonable and thus, cannot be said to

be a short delay.

14. There is yet another aspect to be decided. We find force in the
submission of Mr. Deb, learned senior counsel appearing on behalf of the
Respondent-Contractor that the Order 23, Rule 1(3) of CPC does not suggest
that it excludes or extends the period of limitation. The Court simply gave
liberty to withdraw the application/suit. This period cannot be said to be saved
by Section 14 of the Limitation Act and the application must explain the said

period/days till the filing of the fresh application/suit.

15. It is found that the applicants-State had preferred an appeal
before this Court against the order dated 04.12.2021 passed by learned
Commercial Court, Ambassa, Dhalai. The said appeal was disposed of by the
Division Bench of this Court on 27.07.2022 as it was withdrawn by the
applicants taking liberty to move appropriate application before the learned

trial Court. Thereafter, the applicants had again approached the learned
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Commercial Court, Ambassa, Dhalai with a review application to review the
order dated 04.12.2021, passed in Civil Misc.(ARB)O1 of 2021. That review
application had also been dismissed by the said learned Commercial Court. On
perusal of the order dated 27.07.2022 passed by a Division Bench of this
Court, it comes to fore that the said order itself cannot be read as an order,
authorizing the State-applicants to file a review petition which is otherwise not
maintainable in law, both on merits as well as on the point of limitation. The
order dated 27.07.2022 in no terms suggests that this court permitted the State-
applicants to file application for review of the order passed by the Commercial
Court, Ambassa, nor the said order can be read to be an authority for the
proposition that the statutory enjoinment of a review within 30 days had been
waived by the Division Bench of this Court. However, review application
being filed by the State-applicants it is the solemn obligation on their part to
make the review application maintainable after expiry of 30 days, they had to
file application seeking condonation of delay, but that was not done.

16. In this context, we reiterate further that Section 5 of the
Arbitration & Conciliation Act, 1996 stipulates judicial intervention with
respect to only relevant provisions mentioned in Part-I of the said Act. Section
34 falls within Part-1 of the said Act and no remedy of review is traceable
thereunder. A total reading of the various provisions, contained in Part-I of the
Arbitration & Conciliation Act, 1996 would make a disclosure that save and
except, Section 33, there is no other provision in the said Part, which is similar
to the power of review, or having a semblance thereof. Therefore, the
Parliament being aware of the powers of review, having not conferred such

power either on to the Court, exercising power under Section 34 of the
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Arbitration & Conciliation Act, 1996 or on to the appellate Court under
Section 37 of the said Act, no power of review can be invoked by implication.
17. In this regard, we may gainfully refer the decision rendered in the
case of Chandi Construction Company Ltd. Vrs. Executive Engineer & Ors,
reported in 2013(4) Arb. LR 69 (P & H) wherein the Punjab & Haryana High
Court at Para 20 had observed thus:

“20. A perusal of Section 33 of the 1996 Act would show that
only a Arbitral Tribunal or the Arbitrator, as the case may be, can within
30 days from the receipt of the arbitral award, correct any computation,
clerical or typographical errors or any other errors of similar nature, but
the section does not enable any judicial review of the judgment. The
Arbitral Tribunal has specific and limited jurisdiction of review which
cannot be beyond the scope of Section 33 of the 1996 Act. Even filing of
such application beyond the period of 30 days was also discouraged by
treating the same without limitation but in the present case, the award
was passed on 5.12.2003, the Arbitral Tribunal dismissed the objection
petition on 1.12.2006. No appeal against the said award was filed by the
respondents. However, the review petition was filed on 27.2.2007. Thus,
after the Additional District Judge passed the order, then he becomes
functus officio after passing the judgment, therefore, he could not exercise
any power under Section 33 of the Act after expiry of the period of thirty
days. In any case, he could correct the award only within the scope as
provided under Section 33 of the 1996 Act, but there is no provision as
such for review of the order passed by the Additional District Judge so as
to set aside the same altogether. Similar observations were made by the
Apex Court in the case of State of Arunachal Pradesh vs. Damni
Construction Co., (2007) 10 Supreme Court Cases 742.”

18. Having gone through the above propositions of law, we are of the
opinion that learned Commercial Court rightly dismissed the review petition
and therefore, no interference is called for.

19. Accordingly, the instant condonation application (IA
No0.03/2023) stands dismissed. Consequently, the Arbitration Appeal 04/2023
shall also stand dismissed. Pending application(s), if any, also stands

dismissed.

(ARINDAM LODH),J (APARESH KUMAR SINGH),CJ
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