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IN THE HIGH COURT OF DELHI AT NEW DELHI

Date of Decision:- 13.11.2019
W.P.(C) 11196/2015 o
M/S ORIX AUTO INFRASTRUCTURE SERVICES LTD
..... Petitioner

Through: Mr. Anurag Choudhary and Mr.
Saurabh Jain and Ms. Sarika,

Advocates
o ,” ‘v‘er-sus"'
SANATAN DAS . Respondent’
Through Mr. Pankaj Anil Arora, Advocates
CORAM e '
HON'BLE MS :ST ICE REKHA PALLI

REKHA“P LLI II ( ORAL)

1. T-he -;pr-eseg}t ;Wm'tnpetltlon filed by the management assails the

i 4

. order dated 22.09.2015 passed by the learned Labour Court XI,

Karkardooma Court Delh1 in DID No. 692/14. Under the impugned

order, the Labour Court has rejected the pet1t10ne1 s application under

-Section 2A (3) of the Industrial Disputes Act, 1947 (hereinafter

referred to as ‘the Act’) seeking dismissal of the respondent’s claim

on the ground of being barred by limitation.

2. The respondent, claiming that he had been working as a Driver
with the petitioner since 20.02.2008 from where he was illegally
terminated on 02.08.2010, raised a direct industrial dispute

(hereinafter referred to as“the first claim’). The claim was opposed by
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the petitioner .in| its reply by contending‘ inter alia that as the said

claiin was not espoused by the petitioner’s regular workmen, it could

not be tre‘at'ed as an industrial di,spyte and in the absence of a_nalid
reference in accordance With the provisions ef the Act, the
respondent s claun was liable, to be rejected. A copy of the aforesald

reply ﬁled by the petltloner befoxe the Labour Court has been handed

over in Court and has been taken on record.

3. The first cleim remained pending before the Labour Court. for a

peried 0f~ almost| three and a half years. However; in view of the

amendment to SLCthI‘l 2A of the Act whereby Section 2A(2) was

1nserted w.e. f 15 09 2010 stlpulatmg that a direct clalm would be

: .mam‘ralnable only 1f the workman first approached the Conc111at10n

Ofﬁcer for conmhatlon of the dispute, the Labour Court rejected the

- 1espondent’s clalm on 01 03.2014 without expressmg any opinion on

2A(2) of the Act,

merlts On 22 04

7014 immediately pursuant to the award dated

01.03.2014 reJectmg the first claim for non-compliance of Section

and a failure re

respondent then rz

on 20.11.2014 (he;

the respondent approached the Conciliation Officer
port came to be submitted on 13.10.2014. The
iised a fresh industrial dispute under Section 2A(2)

reinafter referred to as ‘subsequent claim’) wherein

notice was issued

directing the petitioner/management to file its reply.

4."  Upon receiving notice of the subsequent claim, the petitioner

instead of filing any reply thereto to the subsequent claim, preferred

an application under Section 2A(3) of the Act, seeking dismissal of

the respondent’s

Court by observing

|
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claim petition which was rejected by the Labour

y as under:-
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“4. Workman filed this Direct Industrzal Dzspute u/s 2A (2)
of the Industrial Disputes Act, 1947 alleging that workman was
- .appointed by the management on 11.01.2008 as’ “Radio Taxi ‘
Driver” and management illegally terminated the services of
workman on 02.08.2010 in. violation of provisions of Section
25F of the Industrial Disputes Act, 1947. Workman allegedly
served demand notice dated 04.08.2010 through registered post _
upon the management but managemem‘ despite having receipt of
. the:same did not reinstate the workman in service. Thereafter
-workman filed/raised direct industrial dispute u/s 1 0(44) of
the Industrial Disputes Act, 1947 on 30.10.2010. Proceedings
of the: sazd direct. industrial disputes continued till the stage of
i nal arguments and.on 28.02.2014 it was observed that w.e.f.
15.09:2010 rprovisions of section 24(2) of the Industrial
: Dzsputes Aot 947.had come into force but this direct industrial
dzspute w~ il led- without complying with the provisions of
' Sectzon 2A (2) ‘of the Industrial Disputes Act,-1947. Vide award
dated | 01 03: 2014 direct industrial dispute was held to be not
mazntazrzable : for want of compliance with the provisions of
' ' -"fhe Industrial Disputes Act, 1947 and same. was
ble ito be dismissed and, accordmgly, it was
’Thereafter workman filed/raised the industrial
dispiite::on.-22.04.2014 before the Conciliation Officer and
Conciliation Officer. gave many opportunities during the
=conciliation proceedings to the management to put its stand
”before the uCorzczlzaz‘zon Officer but management did not do so.
Thus, this direct industrial dispute w/s:10(44) & 24 (2) of the
Tidustrial Disputes Act, 1947 on the baszs of fazlure report
dated 13.10.2014. :

5. It is pertinent to note that as per workman his services
were terminated by the management on 02.08.2010. Workman
- sent demand notice on 04.08.2010 and workman filed direct -
~industrial dispute u/s 10(44) of the Industrial Disputes Act,
1947 on 30.10.2010 which was, however, dismissed vide order
dated 01.03.2014 for want of compliance with the provisions of
Section 24(2) of the Industrial Disputes Act, 1947, which was
inserted in the statute book w.ef. 15.09.2010. Provisions of
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Section 2A(3) of the Industrial Disputes Act, 1947 for barring a
workman from raising an industrial: dispute after -the expiry of
‘three  years from the date of -termination of his services is
intended fo be applied to a workman who sleeps over his rights
and does not| take_any action for redressal of his grievances
against the n1|anage-ment before the expiry of three years from
the date of his termination of his services. Here, it is not that
workman slept.over his rights during the entire period of three
years._as a'bm‘zesaia’ " Workman did raise-the industrial dispute
within a few. Tnonths after .the termination of his services by the
" management;| however, the " said . industrial dispute was
dismissed  as| abovesaid.  Thereafter workman has allegedly
complied with- provisions of section 24(2) of the Industrial
Dzsputes Act, ‘ 1947 and filed this direct industrial dispute before
the court. Gomg by the ‘true and real spirit of the application
area “of provisions.. .of section 24(3) of the Industrial Disputes
- Act- 1947-it Ic‘an"b_e said that provisions does not apply to the
Jfacts -of this |case. What is pertinent to note.is that even the
man,agement‘rjn, its WS had not taken any stand regarding the
workman. not. complying with the provisions of section 24(2) of
the Industrzal Dzspufes Act, 1 94 7 and issue- regardmg non-
. was izotzced at the stage 0] final arguments Whatever has
happened in|this case appears to have happened because none
of the partzes had ‘come to know. about the amendments in
section 24 | of . the Industrial Disputes Act, 1947 w.ef
15.09.2010.| In my considered opinion, application moved by
management in the peculiar facts and circumstances of this case
merits dism issal and same is hereby dismissed. None of the

case laws relied upon by Ild. Counsel for the management has

any application on the facts and circumstances of this case.
None of the.,se case laws pertains. to provisions of section 24 of
the Industrial Disputes Act, 1947 dealing with factual situation

as in this |case. In my . considered opinion every court

constituted for the purposes of doing justice according to law
must be deemed to possess as a necessary corollary and as
inherent in| its very constitution all such powers as may be
necessary to do the justice and undo a wrong in the cause of
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administration of justice.”

5. The present petiti’_on: has been filed impugning the aforesai‘d
order. While issuing notice in the present petition, this Co_nr_t vide its

order dated 02.12.2015 had directed the petitioner to file its reply to

‘the claim petition and had further directed; the Labonr Court to

procéed only till the stage of completion of pleadings. "The parties

: have srnce .completed their pleadlngs and the matter is. presently

ftlon before the Court.

6. In supportl of the petition, léarned counsel for the petltroner

' submlts that once ‘the very claim of the respondent/workmen on

20.11 2014;5
filed beyond i

‘allenglng his alleged. termination. on 02. 08 2010 was

¢ perrod of three years prescr1bed in Sectlon 2A(3) of
6 ould not be entertained . by this Court espec1ally _
1700 P "y'lslon in the Act for -ent_ertarnlng time barred
drsputes He submits that the Labour Conrt’s reliance"‘

on.the order dated 01.03.2014 passed in the respondent’s first elann

'was nnsplaced asat’ the fime of rejecting the same the respondent was:

not: granted any liberty to raise a fresh 1ndustr1a1 dispute. He further

- submits that in any event, even if the respondent was ent1tled to 1arse a

fresh claim, the same could not have been done. beyond the prescubed

time period without filing an approprlatev appheat1on seeking

- condonation of delay.

7. Mr.Jain further submits that since the prov1srons of the

Limltatlon Act, 1963 are not per se applicable-to the provisions of the

Industrial’ Disputes Act, 1947, the Labour Court could not have
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excluded"the perrod durrng whrch the respondent s ﬁrst cla1m had

'remained pendrng In support of hrs aforesald submrss1on he places

relrance on the decrsron of the Supreme Court in T he Commlsswner

of Sales Tax Uttar Pradesh Lmknow 2 M/s Parson Tools and ‘

. Plants, Kanpur

[AIR ]975 SC 1039] He also places rel1ance on

Smlta Subhash Sawant v. Jagdeeshwan Jagdtsh Amm & Ors o to

- ‘submlt that the perrod of llmltat1on prescrrbed under the statute cannot

be extended merely on, the ground of hardsh1p and syrnpathy By.

t‘u"ther placrng rel1ance on a decrslon of thrs Court in Balwant Smgh'

- & Ors . Sahara Indm Partvar & Ors [201 4 LawSuzt (Del) 576 ] and

of the Karnataka Hrgh Court lu IT(’ Infotech Indta Ltd V.

. Venkataramana
X clarrn petrtron l

years Was not ma

8. y
—_— R

Uppa(la f201 6 Law Suzt (Kal )224 ] he contends that :

ned beyond the statutorrly prescrlbed per1od of thr ee

1nta1nable and had to be necessarrly drsmlssed

-_;l 1er hand learned counsel for the respondent submrts

that srnce the amendment to Scctron 2A of the Act mandatrng a

workman to ﬁr st

direct- 1ndustr1al G

lrspute caine to be notlﬁed only on 15.09. 2010, i. e.

, _barely a month after the respondent S termmatron under challenge he

| could not-be faulted for rarsrng the' first cla1m without approachlng the

Conciliation Offi

aware -of the saj
respect of the re
‘: ﬁlmg its reply, did not raise any specific objection to that effect,

R ‘whrch fact has a He further ‘

cer. He submits that in fact none of the partles were
spondent’s first claim. .

‘Even the: petrtroner while

Iso been noted in the impugned order.

: ,:'su'brnlts that once the respondent’s first claiin was entertained by the

W.P.(C) 11196/2015
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Labour Court despite the amendment "eoming into effect, the

~respondent cannot be faulted or penahzed for -the delay in filing a

fresh claim in Novembet, 2014 .and: 1s - entltled to seek a propel

_adJudlcat1on of his ¢laim on merits. He contends that-the Labout: Court

has rightly rejected the petitioner’s- apphcatron and de01ded to
consider the respondent’s claim on merits after notlcmg that the
period of limitation for the respondent to raise a claim had elapsed

during, the pendency of his first claim. He, thus, contends that there is

no reason as to Why this. Court should exercise its writ Jurlsdlctlon to

1nterfere w1th the 1mpugned award. - He, therefore prays that the wr 1t
pet1t10n be dlsmlssed

9. T have con51dered the submissions of Jearned counsel for the

' partles ands w1th therr assistance perused the. record. The admitted

posmon ' Wthh emerges from the record is that the

. serv1ce “on .02'08 2010 had issued a demand notice 1mmed1ately

thereafter and ralsed an: 1ndustr1a1 dispute on 30.10.2010, i.e., within

less than 3 months from the date of his alleged termination. It is also

undisputed that the first claim was made by him without approachmg,

the Conciliation Officer, which remained pending before the Court for

_ almost three and a half years desplte the same ‘not being mamtamable

from day one. The ﬁrst claim came to be rejected only on 01.03. 2014

by which time, the per1od for ﬁhng a claim, which is to be counted

from the date -of the alleged termmatlon already stood expired. No
-doubt, the penod of limitation provrded in Sectron 2A(3) of the Act

for raising a direct mdustnal dispute has a salutary purpose and is
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. Act,

‘ appllcable to h1rr

meant to preve
provrs1on cannot
the relrefs he 1s
hlS 1n1t1al clann

present case, the

15 09 2010 whereas the respondent was allegedly termlnated on

02 08 7010

n terms of the

h refore

-~ .

it workme'l from ralsmo stale clalms but thlq

entrtled to especlallv when he had dlllgently raised
w1th1n the perlod prescr1bed under the Act. In the

amendment to %ectron 2A came to be notlﬁed on

but hrs fallure to approach the Concrhatmn Ofﬁcer

amended provrsron before ra1smg the ﬁrst clalm

' cannot be called dehberate

10.  In fact the record shows that even though it was clear from a

bare perusal of
approached ‘the

mdustrral dlspute

thc first claim 1tself that the respondent had not

Conc111at10n ()fﬁcel before directly rarsmg the

the effect of the amendment till the matter 1eached the stage of ﬁnal

hea1 ing afte1 alm

ost three and a half years 1t arso transpn es that the

Labour Court haa dismissed the 1espondcnt s first claim only on the

joint submlsswn

not expressing its

of the counsel, by specrﬁcal_ly observing that it was

‘opinion on the merits of the case. While passing the

impugned order the Labour Court also noticed that grave injustice and

' prejudice had been caused to the respondent on account of the

pendency of the first claim for three and a half years thereby running

out the clock for him to raise a claim in accordance with the amended

‘within the

- circumstances, whi

the Labour Court

W.P.(C) 11196/2015
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has, in consonance with the spirit of the Act,
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declined to accede to the petltloner S request for rej ectlon of the same

I have no hesitation in ‘concurring Wlth this ﬁndmg of the Labou1

“Court.

11.  Had the Labour Court noticed at the very beginning that the

. first claim was not maintainable, in view of the amendment to Section

2A, and rejected the same 1n a tunely manner, the present 31tuatlon

could-have been avoided and the respondent could have easily raised a

- fresh industrial dispute well before the limitation period of three years

elapsed‘ on:025568'2013 Even if the provisions of Limitation Act are
not str1ct1y apphcable to the Industrial Disputes Act it cannot be said

that the Labour Court is barred from following the prlnolples as laid

 down in. Sect1on 14 of the Limitation Aet, when evidently not only

were the part1es.-sunaware of the -amendment, but even the. Labour

gxtloe the effect of the said amendment on the fir o)

Ia .'-v’m';od:-of three and a half years

A2, 1 have also considered the decisions rehed upon by the leameo

counsel for the petltloner and find that none of them forward the
petltloner s-Case 1n any manner. In The Commtsszoner of Sales Tax
Uttar Pradesh, Lucknow (supra) the Supreme Court was dealing with
a case of a fiscal statute under the U.P Sales Tax Act and in Smita

Subhash Sawant (supra) the case related to. filing of an election

: petition, whereas in the present case the Labour Court was dealing

with a social welfare statute like the Industrial Disputes Act wherein it
found that the respondent had been very vigilant about raising his
claim. Therefore, it cannot be said that the respondent’s. claim was

liable to be rejected only on the ground of delay. 1 have also

W.P.(C) 11196/2015 - | Page 9of 10 .
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con51dered the de0151on of the Coordlnate Bench of thls Court m

'» Balwant Smgh (supra) as also the dec1s1on of the ngh Court of
I\arnatdka n‘ IT ol Infotech [India Ltd (mpra) and find that these

cases’ Jelated to dnect industrial dlsputes sought to be ralsed for the

first time beyond the period of three years and were therefore rej ected

as belng time barred. In the present case, as noted herelnabove the

' mltral industrial dlspute was raised by the respondent within three

monthb of hlS te11n1nat10n and, therefore, as rlghtly observed by the

Labour Court it would be in the interest ot justice to adJudleate the |

'cspondent S clarrn on merlts ,
13.  For the a,for;esald reasons, I find absolutely no reason to
interfere with th'er well-reasoned. order passed by the Labour Court in

exercise of my writ _]UllSdlCthIl Consequently the writ petition belng

- mer 1tless is dismissed.

14 Keepmglln uiew the fact that the industrial dispute raised by the

respondent has rémained pending for the last many years, the Labour _

Court is requestied to decide the same expeditiously in accordance

with law.

NOVEMBER 13, 2019
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