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IN THE HIGH COURT OF DELHI AT NEW DELHI
Judgment reserved on : 7" August, 2018
Date of decision :12.09.2018
CRL.A 1189/2016
MANOJ L Appellant
Through  Mr.Kanhaiya Singhal, Adv.
wersus 1 4
) THE STATE GOVT. OF NCT OF-DELHI - spondent
Ed " Fhitou NSKat um Dhalla, APP for the
“with  SI Dh;a;i;gnendra
. Singh, PS “Samaipur
CORAM: p
HON'BLE MS. JUSTICE
ANU MALHOTRA, J.
1. The present Criminal Appeal No. 1189/2016 filed by the
. appellant/convict assails l.t e‘nnpu,gff”i:édﬁ"fil gmeﬁt dated 27.8.2016 and

order of sentence dated 31.8.2016 of the learned Additional Sessions
Judge-01, North (Rohini) whereby the appellant was convicted for an
6ffence punishable under Section 6 of the Prevention of Children from
the Sexuéi Offences Act, 2012 (POCSO) and Section 377 of fhe

Indian Penal Code, 1860 whereby the convict was sentenced to
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undergo rigorous imprisonment for a period of 10 years along with
fine of Rs.5000/- and in default of payment of fine to simple
imprisonment for a period of one month for the offence punishable
under Section 6 of the POCSC Act, 2012 but no separate sentence was
awarded to the convict fof the offence punishable under Section 377

of the Indian Penal Code 2

i*ghﬁhe "§B"enqﬁt of Section 428 of the

téhabilitation and compensatory

‘% Y"

¥

4, On behalf of the’( ‘;ppellaﬁ;ktfﬁlearﬁedHTLegal Aid counsel Mr.
Kanhaiya Singhal, Advocate, addressed his submissions in support of
the contentions made in the appeal to contend that the testimonies 'of
the prosecution witnesses were wholly infirm and inconsistent and

did not bring forth the guilt of the appellant even remotely.
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5. On behalf of the State, Ms.Kusum Dhalla, learned APP for.the

- State, contended that the testimonies of the prosecﬁtion witnesses

established the guilt of the appellant/convict to the hilt of his
commission of aggravated penetrative sexual assault on the child
victim aged 10 years at the time of sexual assault and that there exists

no ground for any lenlency whatsoever

6. Along w1th theh appeal CrlMA. No 19631/1 }an application

,&.

4,' -‘.,

sheiapp Wa%i:

Yen STy 3};

ihat which indicates that the
appellant as on 30.7.2018 had undergone a period-of four months and
24 days of incarceration with remission of five months 10 days with
the unexpired portion of the sentence being five years one month and

26 days if the fine of Rs.5000/- imposed was paid. Apparently, the
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said fine imposed vide the impugned order .on sentence dated
31.8.2016 has not been paid by the appellant.

7. A perusal of the Trial Court Record and the testimonies of the
13 prosAecution witnesses examined indicate that the date of the

incident was the night inteweﬁing 5/6.3.2014 though apparently it has

been mentioned as 5.3. 2014 .1mthe FIR EX . PW;12/A-1 and thus is so

ERas oy
5

S 17

*0- ?and he had two brothers

LN N

inclusive of hlmself and two sisters. On examination of the minor
. s

e%rned 'Frleil ‘Court as to whether one

child who on being asked by the
should speak the truth or lie, replied that one should speak the truth,
andthe learned Trial Court concluded that he was a competent witness

but did not administer him oath observing to the effect that the child

would not understand the sanctity of the same in view of his tender
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age. The testimony of this child witness is to the effect that his father
had gone to the native village and thus he was residing with his uncle
Vishwadev (PW-2) in a farm wheré ﬁis uncle was also working as a
farmer and on 6.3.2014 he had just finished his dinner and was about

to sleep and at that time the convict Manoj, the appellant herein, came

there and took him to the roof and took offwthe. _clothes of the mmor

5 w:;_’;_'" ".' ;,,

Gyan informed the pohce “The Hitor ‘child gtated that he was well

acquainted with the accused and thus identified the accused as being
the culprit as he was working as a security guard after his father went
to the native village,. He further stated that he himself was produced

before the Court of the learned Metropolitan Magistrate where his
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statement was recorded and he (PW-1) identified his signatures on the
statement Ex.PW-1/A and stated that he could identify the accused if
shown to him and he correctly identified the accused in the Court

during his testimony on 30.1.2015.

9. On being cross-examined by the learned counsel for the

accused this witness stated that h1s &statement was recorded in the

- _:.%

anyone and had left the fsc ' oga:
w"“

way he met Gyan uncle and that he however;,had not informed about
S

"ry 3)“,\‘ P2
L

w% .
the incident to Harlpal and’ did” nggmf St he 1n01dent to the doctor
who attended him and fo; the first time he had narrated the incident to
Gyan uncle and that he was taken for a medical check up to the
hospital by police officials.

10. PW-2 put forth is Vishwadev who was the uncle of the victim
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with whom the minor child was living and he stated that he had given
medical aid to the child and thus he (PW-2) had gone back to his
house at Samaipur Badli, Delhi and on being cross-examined on
behalf of the accused, i.e., the appellant herein, the witness stated that
the victim was not residing with him but was residing at the farm of

the accused i.e., the appellant herem and that the father of the victim

had told him to take care of h1m

11. = PW-3. exammed b;" t
3172/0D who reglstered t‘ ;
12. PW-4 exammed wasi

Rohini, who identified the ]

-}’:“ﬁ .A_:;r:;&‘-ﬁ pm |
‘on 5. .2614 as informed by the

alleged hlstory of sexual ‘assa t
Investigating Officer and the MLC was prepared on 6.3.2014 at
10:40p.m. vide MLC No. 3»210/14. and samples had been collected
then. The MLC No.3210/14 Ex.PW-6/B indicates that the male child

PW-1 aged 10 years had been brought to the hospital with the alleged
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- history of unnatural sexual aseault at about 10:44 p.m.; It was

observed further that proper history was not available, that there was

no obvious external injury seen and that the samples, i.e. perianal

swab, anal swab and a brown colour underwear of the child had been -

taken from the victim and handed over to the Investigating Officer.

13.  PW-5 examined was‘Head anstable Rajmder Singh who stated |

that on that day ie., 6 3:20’14 he wa yon patrolhng havmg been posted

Lo

P EKhEr: Kalan and%ne of the

constable and thereaficr he was taken to ,the police station and

m"‘

,‘;4% - N
‘%'u*;img;% = ,e:"’r‘E“*"’@F

thereafter was handed over fo theIInvestl Jgltlﬁg Officer SI Kaptan. He

further testified to the effect that SI Kaptan asked him to take the
victim to the BSA Hospital for his medical examination and thereafter
the Investigating Officer arrested the accused vide memo EX.PW-5/A

and thereafter he accompanied the victim to the police station and
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handed over the pulandas to the Investigating Officer which were
seized vide memo Ex. PW-5/B and Ex.PW-5/C. This witness on cross
examination by the counsel for the accused stated that all the seizure
memos were prepared at the Police Station and not at the spot.

14.  PW-6 examined by the prosecution is Dr. Brijesh Patel, CMQ,

Dr. BSA hospital who testiﬁe‘gi ‘h”aﬁingg,exam‘ined a male.aged 40

A

&
‘fim«

years vide MLC I\fov ¢ 3209/ 14, andwstateng that h%% examined the

F»‘,. ‘“?

ideTMLC No.3210/14 and

approx1mately 0.5MM X 1
anal area.

15. PW-9 Dr.Mukesh Kumar

Manoj aged 40 years had been brought to the hospltal for the potency

%
test and he had conducted the'sai

eﬂand *testlﬁed to Ex.PW-9/A being
the report prepared by him.

16.  Ex.PW-9/A indicates that it was opined by Dr.Mukesh Kumar
that there was nothing to say that the person examined was unable to

perform sexual intercourse.
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17 . ‘A’ PW-7 the father of the minor child ‘R’ was examined qn
13.5.2015 who testified to the effect that his son was aged about 12
years and that he PW-7 was working as a Guard in the Goyal Farm
situated ét Budhpur, Alipur and his son used to reside with him and

used to study at a school ( identity having been withheld), stated that

. . .- A
leaving his son at hls_'«:‘room at.Go al Farm ‘as he was having his

BT #ERA

w—t“‘s‘“,,ij e

had committed wrong aét wﬂ:h lhlin anglthus'PWJ called his cousin

telephonically and asked him to visit his son and to know his well

being and PW-2 thus met his son who narrated the whole incident to .

him and PW-7 stated that he could not return due to his daughter’s

marriage and -lateroh called his cousin Vishwadev who asked him to
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thereaﬂer the matter was h Iil

reach Delhi as soon as possible. This witness stated that on 7.4.2014
he reached at the Goyal Farmhouse and came to know that his son was
staying at the Bal Sudhar Grah an.d\‘h¢ brought back his son who told
him that the accused Manoj who was in jail had committed wrong

with him. No cross-examination of this witness was conducted on

behalf of the accused.

‘ i
further stated that he brougp

S

the accused also made hls”dlsclo. urg stéi:ement v1de Ex.PW-8/B Wthh
bears his signatures at point A and was taken to the place of

occurrence where the Investlgatmg Officer p1epared the pointing out

memo vide Ex.PW-8/C which bears h1s signatures at point A.

19. PW-10 Dr.Priyanka Singh, SR Psychiatry, Dr. BSA Hospital,
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Rohini, Delhi, who on 7.3.2014 examined the patient Manoj, 40 years
vide OPD Card bearing No. 3209/14 Ex. PW-10/A that the patient, i.e.,
a reference to the accused,i.e., the appellant herein being a regular user
of alcohols, with alcohol intake present.

20. PW-11 Madan Mohan, the Chowkidar who used to work at

Goyal Farm House, Bads__hahi 1R§)f§ijc1,'Khera’»=Kalan, stated that on the

- ;;a_
that he PW-11 did not knovy ny

ALY
Wy
“"J‘ ~

statement of uncle of the victim recorded by him, Ex.PW-12/A being
the rukka attested by PW-12 on the statement of the uncle of the
victim Ex.PW-2/A and testified to EX.PW-5/A being the arrest

warrant of the accused, Ex.PW-8/A being the personal search memo,
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and Ex.PW-8/B being the disclosure statement of the accused. Inter -

alia PW-12 testified to Ex PW-12/B being the site plan of the spot
prepared at the instance of the victim whereafter he came back to the
police station and he along w_itﬁ HC Rajinder and Ct. Dinesh took the
accused at tﬁe spot,i.e., Goyal Farrh House where he pointed out the

place of incident vide pomtmg -’~out memo««Ex PW-8/C He further

ke ;&f ;}

obtained from the conceljn‘ec'ii ct‘:;;%x' PW 9/A: PW-12 further stated
that on 31.3.2014 on his instructions the exhibits of the case were
deposited with the FSL by Constable Gulshed Ahmad and the FSL
result had been filed on record as Ex.F-1. The investigating officer

stated that after recording the statements of the witnesses and
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completion of investigation, he filed the chargesheet in the Court.

22. On being cross-examined, PW-12 denied that he had not taken

the signatures of the victim on Ex.PW-12/B.
23.  PW-13 examined was Parveen Kumar Singh, the teacher of the

Government Boys Senior Secondary School, Alipur and testified to

the effect that as per admlssicg?,rrq?R”»"glster;-«the_ child, ie, ‘R’ was

certlﬁcate 1n respect of the:mij

\\ J

* -i .
Principal Sh.Asha Ram of t é’

ercertificate Ex.PW-13/C.

24. Through his statementg

i.e., the appellant herein f’de )
!’!} b

& victim in custody of his

stated that the father of the" v,r‘ctm;&;_ i3l

o P sy

cousin and has admltted hlS medical e;;amlnatlon vide MLC

No.3209/2014 Ex. PW—6/A and th ;4 2 PD?rCard’ EX PW-IO/A but has

denied that he committed any offence against the minor child stating
that he had been falsely implicated. He further stated that he was
wrongly arrested and that he had made no statement, (i.e., the

disclosure statement Ex.PW-8/B). He further stated that no incident
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as alleged had happened and that the witnesses were interested
witnesses. Though vide statement dated 19.4.2016 he sought to lead
evidence in defence, but no such evidencé' Was led by the accused. i.e.,
the appellant herein. Inter alia the accused had stated that he was
innocent and reiterated that the witnesses who testified against him

were interested witnesses and thaf'he had been falsely implicated

P

A3
:

bt ‘%. TR
¢ g o

of birth was 26.8.2003 and tha/ €W,

given under the POCSO

5.3.2014/6.3.2014

the.FIR
T A

g %

26. The incident has taken p ace on 55/6-3-14 and the FIR was

lodged on 7.3.2014. The father of the minor child was not in Delhi and
had gone for his daughter’s marriage and the child ‘R’ could not go
for the marriage as he had his examinations and that he had to apprise

his uncle about the same is a fa'}ctor which has to be considered and
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- statement of the child is to the?effeot 0 tthe

cannot be overlooked. The registration of the FIR at 1:15 a.m. on
7.3.2014 thus cannot be termed to be delayed in any manner especially
as informatiqn to thé Beat Officer at PP Khera Kalan was given on
6.3.2014 itself.

TESTIMONIES CONSISTENT IN RELATION
10 MATERML PA!{TICULARS

oy
! e

27. The testlmomes of ¢t’he minor child ° Rﬂ“

Jr

gmmed as PW-1 and

s )-W‘sf
i n.»s.*' BTy

the uncle of thenmmor ch11d exgmmyed as\PW2 aré ‘ca_tegorlcal and

SRl ’3‘“‘{2: "
ate’ ‘en} of the chlld Wltness

4} ﬁg% eI A
5 Gl ﬁ

suddenly a pers n ndmel b] Kumar took me
7 ¥ L .
forcibly at th@gerr 2 fle forcibly removed my
clothes and sodonzz» édw % He committed wrong
act with me for 2-2 ’/z “hours. I screamed but no
one was there. I went from his;, room and in the
morning weni??o‘;th" _chool« ehefégl felt pain in my
iy

stomach. Manoj Kumar- has comimitted wrong act
with me. I do not want to say anything else.”

28.  As rightly observed by the learned Trial Court vide para 31 of
the impugned judgment:
“* Testimony of the victim, with relation to the

incident is reassuring as he has been consistent
throughout in describing what the accused did to
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him. Merely the fact that the victim did not testify
as to whether he called his father to inform about
the incident does not go to the root of the matter.
While appreciating testimony of victim, it has to be
kept in mind that victim is merely 10 year old boy
and description of the act as given by the victim is
accurate and is narrated with the understanding of
a 10 year old child. Despite the cross-examination
of victim no material contradiction came out. No
reason has been attributed to him as to why he
would falsely allegé’that! accused has committed
sexual assault on him. 2

PW-7, the father of the minor ch11d exammed as PW-7.

30. The testimony of this witness was categorical to the effect that
on 6.3.2014 his son called him and told him that the accused/i.e., the
appellant herein had committed a wrbng act with him whereof he had

called his cousin to visit his son who had narrated the entire incident
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to -him, the testimony of PW-7, the father of the minor child
corroborates that he had asked Manoj to take care of the minor child
when he was away due to his daughter’s marriage and that when he
was going to the Goyal Farm House, he learnt that his son was staying
in Bal Sudilar Grah and he got his son back and his son told him that

. Manoj the accused,i.e., the appell

‘to him.

PWI1, his statement under Section 164 Cr.P. C and the testimonies of

'L,JLI"‘E’\\.,..N =
" qE -_HE B

the prosecution witnesses’ thiss establlsh ;beyc‘;nd a reasonable doubt,
that the accused‘vManoj, i.e., the appellant herein, that on the night
intervening 5-3-2014/6-3-2014 had taken the minor child out of the
custody of PW-2 and committed an illegal act of aggravated

penetrative sexual assault on-him by commission of carnal intercourse.

CRL.A 1189/2016 Page 18 of 23

ant hereln ,»had committed wrong act -



There is no inconsistency in the testimonies of the prosecution .

witnesses examined in relation to material particulars. There is.no
explanation whatsoever that the accused/appellant herein, has  put
forth in support of his plea of innocence as to why the minor child

would falsely implicate him for the commission of a sexual assault.

There is no explanation alsos orth by-the accused as to why

Trial Court, the guilt of the aéicu di' 1.‘e"ﬁ thé aﬁpellant herein qua the
commission of the offence punishable under Section 6 of the POCSO
Act, 2012 read with Section 377 IPC, 1860 qua the commission of the

aggravated penetrative sexual assault i_n'ferms of Section 9 (p) of the

POCSO Act, 2012 in as much as the child was under the care of the
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accused, i.e., the appellant herein who had committed aggravated
penetrative sexual intercourse by having violently committed carnal
intercourse against the order of nature with a minor child of the same
sex as the appellant herein is established beyond a reasonable doubt.
The testimony of the minor child through his testimony on oath as

PW-1 and his statement under*:Sectlon 164 Cr.P. C are categorical to

FAE I

/;\

L '&f‘u J‘:)‘*fv;g
1esconyiction of:ghie appellant
o ‘%ﬁ ;}‘g} x‘:’::i’:ﬁ

However as rlghtly held by the leamed Trial Court vide the 1mpugned

t{{’; ,‘..:3_“ 53.’.\ .

et B

order on sentence for a deterrent?fser}itence' 1n'terms of Section 6 of the

POCSO Act, 2012 was required in the circumstances of the case, more
so, as the appeliant herein was in capacity of trust and authority over
the child in as much as the father of the minor had left him, i.e., the

minor ‘R’ to his care also apart from leaving the minor child to the
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care of PW-2 and it, is established that the appellant herein had taken
thé child on the terrace and commitled aggravated penetrative sexual
assault by way of carnal intercourse with him and that too With a
minor aged 10 years.

36. In the circumstanges there is no ground for leniency and apaft

from the same, it is essentially;observed that:

i,

Section 6 of the POCSO

mprisonment for a period

2
iy
5

OESOIACE, 2012 is upheld, and the

Sinatre bl i)

37. In terms of the verdict of Supreme Court in Phul Singh Vs.
State of Haryana in Criminal Appeal No. 506/1979 decided on
10.09.1979 and directions laid down by;us in Sanjay vs. State 2017

III AD (Delhi) 241, dated 20.02.2017 so that the “carceral period
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reforms the convict” it is essential that the following directives
detailed hereunder are given to the sentence of imprisonment.

38. The concerned Superintendent at the Tihar Jail, New Delhi

~ where the appellant shall be incarcerated for the remainder of the term

of imprisonment as hereinabove directed shall consider an appropriate

o shaping é‘(ﬁf :
programme forg%th

L 3 1 ‘ - .
(D) Model i’n\so Manual: \‘016, protection of the
appellant from gettmg associated with anti — social
groups, agencles of moral hazards (like gambling
dens, drmkmg»\wplacesmandj{fbrothels) and with
demoralised andﬁdeprwed“persons,

o adequate counselling being provided to the
appellant to be sensitized to understand why he is in
prison;

. conducting of Psychometric tests to measure the
reformation taking place; and

° that the appellant may be allowed to keep
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contact with his family members as per the Jail rules
and in accordance with the Model Prison Manual.

39. Furthermore, it is directed that a Bi-annual report is
submitted by the Superintendent, Tihar Jail, New Delhi to this

Court till the date of release, of the measures being adopted for

o

.

i

ey

40.  Copy of this jiid

Prisons, Del.l,l"&"d_l‘;.i\“i to thet

A /"\-/S ~O
ANU MALHOTRA, J

O 4
iy

SEPTEMBER 12", 2018/s
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