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IN THE HIGH COURT OF DELHI AT NEW DELHI -

. Reserved on: 3" October, 2018
Pronounced on: 19" November, 2018

CRL.M.C. 1873/2015 & CRL.M.A. 6732/20}15
S.N. SUBRAHMANYAM Petitioner

Through:  Mr. Vikas Pahwa, Sr. Advocate with
© ' Ms. Sima Gulati, Mr. Subhash Gulati,
Mr.Shailesh Poddar, Mr. Vinit Arora
& Mr. Sumit Saini, Advocates.

versus

STATE _ o Respondent
Throughs' M1 Mul(esh Kumar, APP.
CRL.M.C. 2064/2015

DLF UNIVERSAL LTD. THR. ITS AUTHORIZED
REPRESENTTIVE Petitioner

Thloug'h 1\/.[1 Ramesh .Gupta, Sr. Advocate with

: | "Mz Sandeep Kapur, Mr. Vivek Suri,
’ iMT Karan Seth & Mr. Mayank Datta,
s - Advs. .

vérsts -
STATE NCT OF DELHI THR FACTORY INSPECTOR
..... Respondent
Thro,,ugh: ]\/[1 Mukesh Kumar APP.

CRL.M.C. 2066/2015
RAJEEV TALWAR o Petitioner
Through: . Mr..Sidharth Luthra, Sr. Advocate
with Mr. Sandeep Kapur, Mr. Vivek
Suri, Mr. Karn Seth, Mr. Mayank
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- Datta & Mr. Aashneet Singh,
Advocates.
Versus

STATENCT OF DELHI .. Respondent
Through: ~ Mr. Mukesh Kumar, APP.

CRL.M.C. 2067/2015 :
MOHIT GUIRRAL Petitioner
- Through:  Mr. Ramesh Gupta, Sr. Advocate with
' Mr. Sandeep Kapur, Mr. Vivek Suri,
Mr. Karan Seth & Mr. Mayank Datta,

Advs.
versus

STATE NCT OF DELHI TI—IR FACTORY INSPECTOR

e Respondent
Through' M1 Mukesh Kumar, APP.

CRL.M.C. 2068/2015 & CRL; M A 7363/2015
K VENKATARAMANAN: # .- Petitioner
Through Ml Bevyamlmshnan Sr. Advocate with
Ml Mahesh ;Agarwal, Mr. Anuj
Nalhotra & Mr. Anirudh Bhat,
Advocates.

. -versus L '
STATE ¢ R Respondent
Throughz M1 Mukesh Kumar, APP.

CRL.M.C. 2069/2015 & CRL. ML.A. 7366/2015
AMNAIK Petitioner
Through: Mr. . Kapil  Sibbal & M.
Dayankrishnan, Sr. Advocates with
Mr. Mahesh Agarwal, Mr. Anuj
Malhotra & Mr. Anirudh Bhat,
Advocates.
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VErsus

STATE & ORS. e Respondents
Through:  Mr. Mukesh Kumar, APP.

CRL.M.C. 2070/2015 & CRL.M.A. 7369/2015

MVKOTWAL . Petitioner
Through: ~ Mr. Dayankrishnan, Sr. Advocate with

Mr. Mahesh Agarwal, Mr. Anuj
Malhotra & Mr. Anirudh Bhat,
Advocates.

versus

STATE& ORS. ... Respondents
Through:  Mr. Mukesh Kumar, APP.

CRL.M.C. 2071/2015 & CRL:M.A. 7373/2015

SHAILENDRAROY - .. . Petitioner
Through:. - Ms. Slma Gulatl with Mr. Subhash

- Gulati;, Mr -Shailesh Poddar & Mr.
.SL}_1_1_11L_Sa1n1 Advocates.

VEIsus

STATE D e Respondent
Through" M1 Mukesh Kumar APP.

CRL.M.C. 2072/2015 & CRL ML A 7375/2015

R. SHANKAR RAMAN ... Petitioner
Through: Ms. Sima Gulati with Mr. Subhash
' Gulati, Mr: Shailesh Poddar &
- Mir. Sumit” Salm Advocates.

. Versus
STATE O Respondent
Through: ~ Mr. Mukesh Kumar, APP.

CRL.M.C. 2158/2015 & CRL.M.A. 7635/2015

SUDHIR SAHGAL . Petitioner
Through:  Mr. RK. Handoo with Mr. Sandeep
Kapur, Mr. Vivek Suri, Mr. Mayank

!
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Datta, Mr. Karan Seth & Mr.
Aashneet Singh,
Advocates.

VEersus

STATE NCT OF DELHI R Respondent
Through:  Mr. Mukesh Kumar, APP.

+ CRL.M.C. 2159/2015 & CRL.M.A. 7672/2015
ASHOK KUMAR TYAGI ... Petitioner
Through:  Mr. Sidharth Luthra, Sr. Advocate
with Mr. Sandeep Kapur, Mr. Vivek
Suri, Mr. Karn Seth, Mr. Mayank
Datta & Mr. Aashneet
: Smgh Advocates
Versus S
STATE NCT OF DELHI e Respondent
Through: M1 Mukesh Kumar, APP.
+ CRL.M.C. 2160/2015. & CRL M A 7637/2015
SHRIRAM KHATTAR L . Petitioner
Through. l\/h RK Handoo with Mr. Sandeep
Kapul 11\/11‘ Vivek Suri, Mr. Mayank
Datta, Mr. Karan Seth &
. Mr. Aashneet Singh, Advocates.
Versus . :
STATENCTOFDELHI ... Respondent
Through:  Mr. Mukesh Kumar, APP.
CORAM:

HON'BLE MR. JUSTICE R.K.GAUBA

1.

JUDGMENT

The work of development of DLF Capital Green Project' at a

construction site described as 15, Shivaji Marg, Delhi-110 015 owned
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by DLF Universal Limited (“the land owner company”) was underway

in May, 2014, the contrect for said construction work having been
entrusted by the said land owner company to M/s. Larsen and Toubro :
Limited (“the constructlon contractor company”). On 17 05.2014, at
about 3:50 p.m. a wor ker named Ankit Kumar, engaged as a painter at
the level of 18" floor of Tower No.14, while applying paint on the
face of the exterior wall, fell down to the ground suffering serious

injuries that resulted in his death.

2. The matter was reported, inter alia, to the Station House - Officer

of Police Station Moti Nagar who registered first information report

. (FIR) No0.429/2014 and took up the investigation into ‘offences

suspected to have been committed, they being punishable under
Section 288 (negiigent conduct ‘with respect to pulling down or
repairing building) and Section 304- A (eausing death by negligence)
of Indian Penal Code, 1860 (IRC).. The 1nvest1gat1on into the said FIR.
resulted in report under” Sectlon 173 @f the Code of Criminal
Procedure 1973 (Cr. P C) bemg sub1n1tted to seek plosecu’uon of one

Shahzad son of Abdul Gani on the accusations of his compl1c1ty in the

-said' offences under Sections 288/304-A. IPC for the reasons that he

was the supervisor engaged by the sub-contractor Anwar Ahmad, to

‘whom the work in question had been allocated by the construction

contractor company, the death being attributable to acts of commission

or omission on his part.

3. Simultaneous to the aforesaid report to the police and initiation

of action by it vis-d-vis the aforementioned cognizable offences, the
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mater was also brought to the notice of the authorities in the office of
Jabour commissioner, Govt. of National ‘Capital Territory of Delhi,
particularly the Inspector of Building and Construction. The inquiries
made by the said autherities culminated in a criminal complaint (CC
No.55F1/14) being presented rn the court of Metropolitan Magistrate
on 10.07.2014 by the Inspector of Building and Construction (also
Deputy Chief Inspector of .Factori'es), the complaint alleging offence
punishable under Section 47 of the Building and Other Construction
Workers (Regulation of Employment and Conditions of Service) Act,
1996 (“the Building and Cons\tructio;jh*WQrkers Act”, for short). The
Metropolitan Magistrate took cogmzanceby order dated 10.09.2014
and issued summons on the said' cemp’lamt inter alia, against the
petitioners who have approached ithis court invoking inherent
jurisdiction under Section 482 Cr.PLC. +by the captioned 'petitions
seeking the proceedings arising out of thesald criminal complaint case

to be quashed on the ground the same 1Sr1n the nature of abuse of the

process of the court '

4. It may be mentloned here that the crlmrnal complalnt in Wthh
persons were shown in the fray as accused, they 1nclud1ng the land
owner company and the construction contractor company, five of the
accused persons being associated with the land owner company while

eight others connected to the construction contractor company.

5. Though it was pointed out that in the impugned order dated

©10.09.2014 wherehy the petitioners™ have been summoned by ‘the
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Metropolitan Magistrate, there is a reference to Section 179 of the
Factories Act which was wholly uncalled.for, the learned counsel for
the petitioners fairly submitted that it having been well-understood by
all concerned that the summoning order is for the offence under
Section 47 of the Building and Construction Workers Act on account
of breach of the rules framed thereunder, they press these petitions for

quashing of the said summoning order on merits on the 'grounds

indicated hereafter.

6. The petitions of the land owner company (petitioner in
Crl.M.C.2064/2015), its Chalrman M@hlt Gujral (petitioner in
Crl.M.C.2067/2015), its Managmg D1reeter Rajeev Talwar (petitioner
in Crl.M.C.2066/2015) and its. Dlrectors ‘Shriram Khattar, Ashok
Kumar Tyagi and Sudhir Sahgal : (petltloners in Crl.M.C.2160/2015,

2159/2015 and 2158/2015 respeetlvely) pumarlly contend that the
construction contract havmg been entrusted to the said other company,
the work being carried out under the superV1s1on and control of the
latter through its sub-contractor, it havmg no connection whatsoever
with the day-to-day act1V1ty, it had no role to play or nexus with any of
the acts of commission or orission on the ‘basis of which accusations
have been leveled, no case also being made out of vicarious liability

under the criminal law.

7 Neither the construction contractor company not two of the
other accused connected thereto — Mr. Daljit Singh and ‘Mr. Harish
Vaid — described as Project Director and Manager (Industrial

Relations) respectively in-charge of the construction site, have come
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up to this court with any plea assailing the order of the Metropolitan
Magistrate taking cégnizance of the afore-mentioned offence or
summoning each of them. Six {6) othérs, connected to the said
construction contractor company, however, are beforé this court, witﬁ
similar petitions under Section 482 Cr.P.C. as aforesaid, they being
AM. Naik, Group Bxecutive Chairman (petitioner in
Crl.M.C.2069/2015); K. Venkataramanan, CEO and MD (petitioner in
Crl.M.C.2068/2015); M.V. Kotwal, whole-time Director and President
(Heavy Engineering) (petitioner in Crl.M.C.2070/2015); S.N.
Subrahmanyam, whole-time Director and Senior Executive Vice
President (‘Infrastrﬁcture .and C‘on§tr-uction) (petitioner in
Crl.M.C.1873/2015); R. Shankar'Ramaﬁ,";whole-time Director & CFO
(petitioner in Crl.M.C.2072/2015); and’ Shailender Rao, whole-time

Director and Senior Executive Vice President (Corporate Affairs and

Power) (petitioner in Crl.M.C.207'1 /2015).  The thrust of the
arguments of this set of petitiohers is 'tl:l-‘ét :given their position in the
hierarchy in the construction contracter company, having regard to the
measures that had been put in position under their directions, in strict
compliance of and adherence to the law,.the work in questiori having
been entrusted to a sub-contractor, their representative being in-charge
of the project at site, they cannot be held accountable under the
principle of vicarious liability for the penal offence under the special
Jaw which has been invoked by the prosecutioh before the
Metropolitan Magistrate, and in which they have been summoned such

proceedings being abuse of the law.
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8. The petitions have been resisted by the respondent State (the
complainant). Since they have arisen out of the same case and bring a
challenge to the same order, they have been heard together. During
the course of hearing, references were made to certain
communications that had been exchanged between the companies .
(accused) on one hand and the statutory authorities on the other. For
clarity, the complainant was directed by order dated 24.09.2018 to file
an affidavit explaining its position, vis-a-vis the said documents and in
compliance a réply dated 28.09.2018 styled as reply affidavit to the

supplementary documents was vbrb_ugh’c on record by the respondents
on 29.09.2018. | y

' ‘x ..(‘ . ‘ -
9,  The Building and Construction Wotkers Act was brought on the

statute book enforced w.ef 01.03. 199'6 with the objective of
regulating the employment and condmons of service of building and

other construction W01kers and: to prov"~ f01 their safety, health and

welfare measures and for @thel 'connected therewith or

incidental thereto.

10. The expression - buzldmg or other constructzon work” is
defined by Section 2(1)(d) to rhean, zm‘er alza “the construction,
alteration, repairs, maintenance or demolition, of or, in relation to,
buildings...”. There is no dispute that the works being carried out at
the site in question in the name and style .of DLF Capital Greens
Project, in the course of which the fatal accident occurred, were
“building or other construction work” within the meaning of the

statute. The “building worker” is defined by Section 2(1)(e) to mean
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“a person who is employed to do any skilled, semiskilled or unskilled

manual, Superﬁisory, technical or clerical work for hire or reward,
whether the terms of employment De ‘expressed or implied, in
connection with any building or other construction work”. There is
no dispute that Ankit Kﬁmar, whose death due to fall on 17.05.2014
has 1ed‘to the criminal action was engaged as a “building worker” at |

the project site in question within the meaning of the said expression.

11. The meaning and import of three other expressions —
“contractor”, “employer”, and “esz‘ab‘lishmem‘” being germane to the
issues that have been raised, thelr deﬁmtl@ns as appearing in clauses

(g) (i) and (j) of Section 2(1) of";,‘f_,. ;Buﬂdmg and Constructlon

S ,f -,
Workers Act may be taken note of as under -

b

“(g) "contractor” means @ pérsbn who_undertakes to
produce a_given result for any: establzshment other than a
mere supply of goods:.or: artie o3 \0F manufacture, by the

employment of buzldm,q worker who supplies building

. workers for any work; of the esz‘av ishment; and includes a
sub- contmctor

(i) “employer”, in relation to an establishment, means the
owner thereof, and: .zncludes -

(i) in relatzon o a buzldzng or other
construction work carried on by or under the
authority of any department of the Government,
directly without any contractor, the authority
specified in this behalf, or where no authority is
specified, the head of the department,

(ii) in relation to a building or other
construction work carried on by or on behalf of
a local authority or other establishment, directly
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without any con[ractor the chief executive
officer of that auz‘homiy or establzshment

(zzz) mt'j relabzon fo“ a_building ~ or__cther

consrructzon work: carrzed on_by or though a

contractor; oF . by ‘the. employment of building

workers ! supplzed by4 a contractor, . the
contractor[ o

g) establzshment :means any establishment belonging
to, or under the “control of Government, any body
corporate or firm, an individual or association or other
body of individuals which; or.who. employs _building
workers in_any- buzldm,q or other construction work: and
includes an es_tablzshmem‘ belonging to a coniractor, but
does not include an:individual who employs such workers
in any building or construction: work in relation to his own
residence the total cosr of sueh iconstruction not being
more than rupees ten lakh

TL;,_;" j-.f'- (emphasis supplied)

12. Ttis clear from the ’*{boVeénotedzi deﬁmtmns that the “contractor”

in relation to a bulldmg or othel _;wns,l ion work may be a person

other than owner of the subJectvproperty it:whose instance such work

"1is undeftaken As would be seen W1th reference to certain other

provisions of the law, the responsﬂalhty for the safety measures is of
the person who falls w1th1n the descnptlon “employer”, ‘qua the
building worker. It is the “employer” who constltu‘res the

“astablishment” which 1s duty bound under the law and the rules

framed thereunder, to put in posmon, the requisite safety measures.

13. . It would be of advantage to bear in mind the broad scheme of

law in force by the Buildiﬁg and Construction Workers Act. Besides

conceiving of certain statutory authorities including advisory or expert
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committees (Chapter II), welfare boards (Chapter V), enforcement
officers (described as Inspecting Staff) (chapter VIII), it mandates
compulsory registration of establishments (Chapter III) as also
building workers as beneﬁciaries (Chapter IV). It confers certdin role
upon authorities in the government the “appropriate government” as
per section 2(1)(111) in relation to such -establishment as “employs
building workers either a’zracz‘ly or through a contractor” being the

government of the State in which such estab‘lishment is situate.

14, The 31xth chapter ( condzrzons of service of building workers ")

‘deals with Sub_]eCtS such -as flxed hours for normal working day

(Sectron 28), wages for overtlme work (Sectlon 29), marntenance of
registers and records (Sectron 30), proh1b1t10n of employment of
certain persons in certain burldmg Qr other construction work (Section
31), drinking water (Sectlon 32) latrlnes and urinals (Section 33),

accommodation (Section 34)""Cr"'ches (S i ion 35), First-aid (Section

36), Canteens, etc. (Sect10n3 )

15. The seventh chapter ( safety and health measures”) is what is

crucial to the present case It ccnfels by Sectlon 40, power on the
o

appropriate government to make rules f01 the safety and health of

building workers, the rules envisaged whereby do also cover, per sub-

Section (2) the following:-

“(a) the safe means of access to, and the safety of, any
working place, including the provision of suitable and
sufficient scaffolding at various stages when work cannot
be safely done from the ground or from any part of a
building or from a ladder or such other means of support; -
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(e) the erection, installation, use and maintenance of
hoists, lifting _appliances and_lifting gear including
periodical testing and examination and heat treatment
where necessary, precautions to be taken while raising or
lowering loads, restrictions on carriage of persons and

appointment of competent persons on hoists or other lifting
appliances,

(0) the keeping of safety nets, safety sheets and safety belts
where the special nature or the circumstances of work
render them necessary for the Safety of the workers;

(p) the standards -to. be complied with regard fo
scaffolding, ladders and stairs, lifting appliances. ropes,
chains and accessories,, earth -moving equipments and
floating operational e’quipmenrs '

(v) the safety policy, that is to- say, a polzcy relating to
steps to be taken to ensure the. Safety and health of the
building workers,  the administrative __arrangements
therefor and the matters cornected therewith, to be framed
by the employers and contractors. f@r the operations to be
carried on in a buzldmg o other constructzon ‘work:

(u) any other matter. cancermng the, safety and health of
workers working in any, Qf tkze oper t;‘ibns being carrzed on
in a building or other construction work.”

(emphasis supplied)

16.  This power to make rules s',‘f.)'eciﬁé ‘to the subject of “rules for
safety and health of building workers " is to be read with the general
provision contained in Section 62 (power {o make rules) vested in the
appropriate  government. Section 41 similarly entrusts ‘the
responsibility of fréming of model rules for safety measures unto the

central government.
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17.  There are two specific provisions of the Building and

" Construction Workers Act as spell out “responmsibility  of the

employer” vis-a-vis the sfatutory command for “safety and health

measures” to be put in position. They read thus:-

“38. Safety Committee and safety officers.- (1) In every
establishment wherein five hundred or more building
workers are ordinarily employed, the employer shall
constitute a Safety Committee consisting of such number of
representatives of the employer and the building workers
as may be prescribed by the State Government:

Provided that the number of persons representing the
workers, shall, in no case, be less than the persons
representing the employer.

(2) In every establishment refer#éd to in sub-section (1),
the employer shall also appoint a safety officer who shall
possess such qualifications and pe; form such duties as.
may be prescrzbed :

44. Responszbzllty of employersw :An_employer_shall be
responsible _for provza’mg tamt __and __adequate
supervision of any bmldm,q or arhe'_zé;fcbonstruction work in
his establishment as to ensure compliance with the
provisions of this Act relating to safety and for taking all

practical steps necessary to prevent accidents.”

(emphasis supplied)
18. The above-noted stafutor'y provisions declare unequivocally that
it is 'the “employer” vis-a-vis a building or other construction project
who is “responsible” for arrariging all the prescribed safety measures
and for due compliances to be ensured, the same inclusive of a “safety
committee” and a “safety officer”. Having regard to the scheme of the

statute, a “contractor” having undertaken to carry out the construction
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work for and on behalf of the land owner, and also being the person
who “employs building workers” in such work, also takes on the

responsibility towards safety and health measures from the latter.

19. For completion of narration, it may be added that Section 39
casts a duty on "‘tlée employer” to give notice, in the manner
prescribed, to the specified authority in the event of an accident
occurring in its establishment, it resulting in death or bodily injury
incapacitating a worker for a certain périod, this for the purpose of ‘
investigation or inquiry by such authority as may be deemed
necessary. In the present case, the notice of the accident was

concededly given and the 1nqu1ry held by the concerned statutory

inspectorate.

20.  The Building -and Construction. Workers Act also requires a
prior notice of commencement o-f"‘buii‘din‘g or construction work to be

given, the mandatory 1nformat10n requ1s1te for such purposes being as

indicated in the following p10v131on md ‘

“46. Notice of commencement of building or other
construction work. - »

(1) An_employer shall, at least thirty days before the
commencement of any building or other construction work,
send or cause to be sent to_the Inspector having
Jurisdiction in the area where the proposed building .or
- other construction work is to be executed, a written notice

. containing-

(a) the name and situation of the place where the building
or other construction work'is praposed to be carried on;
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(b) the name and address of the person who is undertaking
the building or other construction work,

(c) the address to which communications relating to the
building or other construction work may be sent, ‘

(d) the nature of the work involved and the facilities,
including any plant and machinery, provided;

(e) the arrangements for the storage of explosives, if any,
to be used in the building or other construction work;

() the number of workers likely to be employed during the
various stages of building or other construction work;

(g) the name and designation of the person who will be in

overall charge of the buzldzn,q or- ’orher construction work
at the site; ' '

(h) the approximate duration of z‘hexwork
(i) such other matters as may be pr escrzbed

(2) Where any change occurs; in any of the particulars
Sfurnished -under Sub-sectzon (J ) -the employer shall

intimate the change,, fo. Zhe Inspecz‘or within two days of "
such change. - '

(3) Nothing .contained in- Subi’sé‘c‘z‘i‘bn (1) shall apply in
case of such class of building or other construction work
as the appropriate: Governmenl‘ may by notrf cation speczﬁz
to be emergent works:” SO

(emphasis supplied)

21.  The above-quoted pro_x)isién ‘only' re-inforces the conclusion that
the responsibility towards -due compliances with health and safety
measures prescribed by the law and rules framed thereunder is
primarily of the “employer”, a person engaged as “a contractor” for

carrying out the construction work, also vested with the authority to

© Crl M.C. 1873/2015 & connected o ’ Page 16 of 34




@

employ building workers being the “employer”. The person deputed
as “one in overall charge” is the representative of “the employer”, the
employer being answerable and accountable for all octs of commission
or omission done by euch representative “incharge of the project” or
those working under his control. Pertinent to add, the duty to intimate,
in advance, commencement of the construction work (by prescribed
notice) is not of the land owner but of the “employer”, such statutory
notice requiring it to be specified, amongst others, the particulars of
the person who would be acco,untat)le in the capacity of hie being “in

overall charge”.

22.  In exercise of the powefé corife :d'-,upon the said authority in

exercise of the powers conferred by the Bu1ld1ng and Construction

. Workers Act, the lieutenant ' governor of the Govt. of NCT of Delh1

made and notified Rules Wh1ch are, called the Delh1 Bulldmg and

Other Construction Workers (Regulat1on of Employment and

Conditions of Service) Rules 2002 ( The Delhz Rules”, for short)

23.  The criminal oornplaint (from wh1ch the present proceedings

‘arise) refers spec1ﬁcally to: breach of rules 39 (Health and safety
- policy), rule 42 (Sl1pp1ng, t11pp1ng, cuttmg, drowning and fallmg

hazards), rule 178 (Safety belt and its use), rule 179 (Safety net and its
use), rule 196 (Guardrails) and rule 209,(Safety officer) of the Delhi
Rules: All these Rules fall in different Chapters of third part (Safety
and Health). | |

24.  Rules 39 and 42 appéar in the sixth chapter (general provi'sions), |

rules 178 and 179 in sixteenth chapter (Catch Platform and Hoardings,
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Chutes, Safety Belts ahd Nets), rule 196 included in nineteenth chapter

(Scaffold) while rule 209 forms part of the p1ov1s1ons of twenty -first

chapter (Safety Orgamzatlon)

25.

- The offence to answer which the petitioners, and three others,

have been summoned by the Metropolitan Magistrate is defined and

: providéd for in Section 47 of the Building and Construction Workers

Crl. M.C. 1873/2015 & connected

- Act as under:-

47 Penalty for contmvenfzon of provisions regardzng
safety measures.- (1). Whoever contravenes the provisions
of any rules made under section 40 shall be punishable
with imprisonment for a term which may extend to three
months, or with fine which may, e;\z‘end to two thousarid
rupees, or with both, .and in *theucase of a continuing
contravention, with an ‘additionil: f e’ ‘which may extend to

one hundred rupees far'everyf day during which such

contravention continues afz‘er convzctzon for the first such
com‘ravenizon - '

offence involving a conﬁ*avenlzon'arfazlure of compliance
of the same provision, he shall be punishable on a
subsequent conviction with imprisonment for a term which
may extend to six months or-with f ine -which shall not be
less than five hundred ripees but which may extend to two
thousand rupees or with.both:

Provided that for the purposes of this sub-section, no

cognizance shall be taken of any conviction made more
than two years before the commission of the offence for
which the person is subsequently being convicted:

Provided further that the authority imposing the penalty, if
it is satisfled thar there are.exceptional circumstances

» vzcz‘ed of any offence”
- punishable under Sub-sectzo (Dhiist again guilty of an
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warranting such a course may, after recording its reasons
in writing, impose a fine of less than five hundred rupees.”

26. It is the contravention of the rules relating to health or safety
measures which constitutes the offence provided by Section 47 quoted
above, and for this, mens rea i.e. the intention to commit the breach of

the rules or abetment thereof on the part of the person sought to be

prosecuted is pre-requisite. The case at hand is not one of any of the

accused having been previously convicted for such offence and,

therefore, the enhanced punishment is not attracted. Having regard to

the punishment prescribed, the criminal case comes up before the

court of Metropolitan Magistrate as - one which may be tried

summarily.

27.  As observed above, it is the contravention of the provisions of
the Rules on the subject df “safety anci]"hfe*alrﬁof building workers”,
envisaged in Section 40, which is made;pumshable Though the Delhi

Rules have been framed and 11ot1ﬁcd with téference to the rule making
power conferred on the approprlate, go:vérﬁﬂlent by section 62, having
regard to the subjects that are thereby covered, there can be no dispute
that such rules have been framed also in-éxercise of the power undez

Lecuon 40,

28.  The complainant presses the criminal prosecution against the

* petitioners primarily on the principle of vicarious liability and, for this,

the provision contained in Section 53 of the Building and Construction

Workers Act is cmcial. It reads thus:-
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“53. Offences by companies.- (1)- Where an offence under
this Act has been committed by a company, every person
who, at the time the offence was committed, was in charee
of, and was responsible to, the company for the conduct of
the business of the company, as well as the company, shall

be deemed to be guilty of the offence and shall be liable fo
.be proceeded against and pum‘_shed accordingly:

Provided that nothing contained in this sub-section shall
render any such person liable to any punishment, if he
proves that .the offence was committed without his
knowledge or that he had exercised all due diligence to
prevent the commission of such offence.

(2) Nothwithstandirig anything contained in sub-section (1)
where any offence under. this et Jias been committed by a
company and it _is_proved that ihe offence has. been
committed with the consent, o conmivance of or is
attributable to any neglect on:ithe part of any director.
manager, secretary or other officer of the company, such
director, manager, secretary oF, other officer shall be
deemed to be guilty of that.offence and shall be liable to be
proceeded against andﬁguﬁi;gh'._ea"’i;c}zi_c,gﬁ@’iﬂdingl Y.

Explanation.- For the PUrposes. Io}ffjt;‘-;;&-is'e‘ctz'on, -

(@) "company" means any body corporate and includes a
- Jirm or other association of individuals; and

(b) "director" in relaz‘zonroaﬁrm,means a partner in the

ﬁrm‘ »
(emphasis supplied)

29.  As was highlighted during the course of hearing, not only by the
learned counsel representing the petiti_oners, but also by the counsel
for the State (the complainant), the afore-quoted provision of Section

53 is almost identical with similar provisions concerning vicarious
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liability contained in other criminal laws to the effect of which some

detailed reference shall need to be made later.

30. It is clear from the bare reading of the statutory clause that
where the offence is committed by a company, in order to rope in any
other person on the principle of vicarious criminal liability, it must be
shown that such person was “in-charge of and was responsible to the
company” for the conduct of its business “ar the time the offence was
committed”. The proviso to Section 53(1) permits a person arraigned
on the principle of vicarious' liability to plead and show by evidence,
in defence, that he was not; resp"onsi-b‘le either because the acts
constituting the offence Were.commi‘tted"“wz'thout his knowledge” or
because he had “exercised all die dzlzgence to prevent the commission

of such offence”. Notw1thstand1n0 the mam provision contained in

Section 53(1), the prosecution may. be mltlated against “any Director, -

Manager, Secretary or othér: 0]7‘ Toer: of z‘he company " if there is proof
available to show that the offunoe was commltted “with the consent or
connivance of, or is attrzburable to any neglect on the part of” such
director, manager, secrq_tary or other officer.of the company. While
section 53(1) relies on "“c‘lie:e"m’z'ng"’"dué".'t'o""":"cﬁé' position of the person
vis-a-vis the company “in-charge of” and “responsible to”, section
53(2)  necessarily requires positive evidence to show active

v . .« . . ) 1
participation reflective of “consent”, “connivance” or “neglect”.

31. In the. criminal complaint on which the impugned order of
summoning has been passed, there is reference to similar fatal

accidents having occurred previously at the project site in question on

Crl. M.C. 1873/2015 & connected o Page 21 of 54




0

S

04.09.2011, 11.044.2012, 16.08.2012, 28.02.2013, and ‘16.01.2014 as.

well. The present complaint dated 14.08.2014 cannot be treated as a
complaint with reference to such prev1ous incidents for two prime
reasons; one, there are no averments as to the breach of any specific
rules within the meaning of sectron 47 vis-a-vis the previous incidents,
and, second, the criminal action vis-g-vis such earlier incidents would

be barred by limitation as provided in Section 55 of the Building and

- Construction- Workers Act. .

32. It is the admitted case of the"complainant that the building
construction work in the course of which the fatal accident occurred
on 17.05.2014 had been entrusted by the land owner company,

through a formal contract to the- censtructlon contractor company. It is

indicated in the complaint itself that the construction contractor

company had got itself registiered with tile statutory authority_ of the
appropriate government in ebmplianee“f with the requirements of

Section 7. The certificate of- regrsuatlen describes the construction

‘contractor company to be the StamehmeM for purposes of

construction of “DLF Capital Greens Project” by it, it being a project

of “residential building”, the work . to -be carried out - during

02.01.2012 to 17.11.2014, its .repre.s'entative Mr. Surinder Mohan
an undisputed case here that the construction contractor company had

given the intimation about the commencement of the work in

compliance with section 46. It is also admitted that the intimation
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about the fatal accident was glven by the construction contractor

company abiding by its responsibility under Section 39.

33. . After settiﬁg'out the facts pertéining to the fatal acci'dént on
07.05.2014, while rcferriné to the previous such incidénts, and
describing the positions of the petitioners (as indeed of three others
who are- not before this court) vis-d-vis the two companies, the
complainant has narrated its case in the complaint in the following |

manner:-

“3. That Sh. Mohit Gujral, Chairman, Sh. Rajeev
Talwar, Managing Director, Sh. Sriram Khattar, Director,
Sh. Ashok Kuamr Tyagi, Director, Sh. Sudhir Sahgal,
Director of MJs. DLF Universal Ltd., Shopping Mall, 3
' Floor; Arjun Marg, DLF City, Block E, DLF Phase I,
Sector 264, Gurgaon, : Haryana 122002 are the
“Directors” and Sh. A.M. Naqik, Group Executive
Chairman, Sh. K. Venkataramanan, CEO & MD, Sh. M.V.
Kotwal, Whole time Birector, &. President, Heavy Engg,
Sh. S.N. Subrahmanyan, Whole tzmetDzrector & Sr. EVP
(Infrastructure & con-srructzon) S 'R, Shankar Raman,
Whole time Director & CFO, Sk Shazlendm Roy, Whole
time Director & Sr. EVP (Corporate affairs & power) and
Sh. Daljit Singh — Project Director, .(In-charge of the
construction site) of M/s. Larsen & Toubro Ltd. are the
“Directors” of M/s. Larsen & Toubro Ltd. and Sh. Harish
Vaid, Manager (Indl. Relations) is the Manager of the
construction site within the meaning of Section 53 of the
said Act (hereinafter called the accused for the purpose of
the Act, in the present case)

4. That on dated 17.05.14, at about 3.50 PM, an
accident reportedly occurred at the construction Site
namely “Capital Green Projects” located at -15 Shivaji
Marg Delhi-15 at tower no.14 having 21 floors. Upon:
inspection of the ‘Construction Site’ on 18.5.2014 at 11.00
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AM and further investigation on 24.5.14 at 4.00 PM along
with Sh. R.N. Dahiya, Director (ISH) and Sh. J.N.Jain, Dy.
Director (ISH)/Inspectors of Building & Construction, it
was revealed that a worker namely Ankit Kumar, Painter,
was working in tower No.l14 on the eighteenth floor and
was reportedly engaged in the work of applying paint on
the face of the wall, fell to the ground, causing him severe
injuries resulting in death.

5. That besides this, prima facie, it appeared on
inspections that  the management failed to ensure
adequate site management as envisaged in the provisions

of the Building and other Construction Workers

(Regulation of Employment and Conditions of Service)
Act, 1996 and the Delhi Building and other Construction
Workers (Regulation of Employment and Conditions of
Service) Rules, 2002. Management had not taken all
appropriate_measures _as per - the said Act and Rules
Jframed thereunder to prevent accidents at building site of
such proportion and magnitude. |

6. That there have been S fatal.accidents resulting into

loss of lives of 5 workers in the recent past, at the same

site. But, it is clear that they hdd not learnt any lessons
out of previous series of fatol agcidents.  Apart from
notices, a prohibitory order wdas also issued to_them to stop
the construction _work_of entire_site till complete/full
compliances of all_the safety provisions as mentioned in
the said Act and Rules frames thereunder as applicable on
he construction site of this magnitude were made. '

7. Thar further, repeated deaths_clearly pointed to
neglect and commissions & omissions and lack of due
dilizence towards all aspects of -human lives, safety and
welfare at their site as envisaged in the said Act and Rules
framed thereunder.

8. That during - the course of inspection and
investigation, the following breach of the provisions of the
“said Rules” read with the “said Act” were observed.-

Page 24 of 54




O

34.

_contravention of Rul&“39: of z‘he sg _

L That the workers working at heighf were not .
provided with safelv belts _and Personal Fall Arrest

Systems (PFAS), in contravention of provzszons of “Rule

42 and 178 of the said Rules.”

Il That the safety nets were not provided at the

construction site where the workers were allowed to work

at height, in contravention of provisions of Rules 42 and
179 of the said Rules.

Il That the platforms and balconiés, from where a
worker is liable to fell, had not been provided with suitable
& safe guardrails and toeboards of adequate strength, in

contravention of the prowszons of Rule 196 of the said
Rules.

IV. - That more than 500 ie. 2700 workers were
ordinarily employed at the ccanst(ructzon site but_Safety
Officers as per qualification and condition of service as
laid down in Schedule VII of the said Rules had not- been
appointed, in contravention: of the provisions of Rule 209
of the said Rules read wzth Seclzon 3 8 of the said Act.

V. That the mana,qements have‘fnot implemented_their
Health & Safety. . P@lzcv etter and spirit, in
: <R%tles

9. That the above aocused persons are thus guilty of
contravening the_provisions of Rules 39,42,178,179,196
and 209 of the said Rules read with; Sectlons 38,40 and 53
of the said Act which is punzshable under section 47 of the
“Said Act” for an imprisonment for a term which may
extent to 03 months or with a fine which may extend to
Two Thousand Rupees or with both.”

(emphasis suppli'ed)‘

Us

The reference to the prohibitory order having been issued by the

statutory authority on 26.05.2014 vis-a-vis thg: project site, being a

Crl. M.C. 1873/2015 & connected
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36, The documents in WhlGh» regalzgz

Hs

" subsequent. action, there ‘is no case of any violation of the said

prohibitory order.

35. In the complaint, aside from certain other documents, reference
was made to inspection form/reports dated 18.05.2014 &nd
24.05. 2014 show cause notices dated 26.05.2014 and 04. 07 2014,

“reply dated 18.06.2014 of the land owner company and 1ep11es dated

04.06. 2014 17 06. 2014 and 04.08.2014 of the construction contractor

company. The reply dated 17.06.2014 of the ‘construction contractor

company, in turn, referred to ]etters‘ dated 20.05.2014, 03.06.2014, and »
25.04.2013 and health and safety pohcy, as oommumcated vide letter .

' dated 25. 04 2013.  As ment10ned ea1he1 pursuant to the directions

1ssued by order dated 24 09.2018, the complamant has filed the
counter-reply dated 28. 09. 2018. In this reply, the exchange of the

abovesaid correspondence rehance wheleupon is made by the

' pet1t10ne1s has been acknowledged E '

._,.}there is no dispute, .upon

_perusal, show that the land owner company had entered into a contract

on 29 03.2012  with the construct1on contractor company. )
Concededly, the general cond1t10ns of the saxd contract, as form part
of its third annexure, clearly reveal that the construction contractor
company had taken over the entlre respon31b111ty for every aspect of
construction mcludmg safety 001npl~1-ances, liability towards insurance
and labour laws. The follewing stipulations in the contract need to be - .

extracted for confirmation of the above asldect:-'
“79.0 SAFETY PROCEDURE
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79.1 The_contractor shall incorporate in his operations
 the requirements . of all the Safety Codes’ issued by the
Bureau of Indian Standards and provisions of the National
Building Code of India 2005 including any amendments.
thereof. The Building and Other Construction Workers-
(Regulation of Employment and Conditions of Services)-
Act, 1996 and any other applicable statutory rules and
regulations. These requirements shall apply in all cases
except where the regulations of the local authority require
‘more stringent measures to ‘be taken. Where the.
requirements of BIS Codes and/or National Building Code,
the Building and Other Construction Workers (Regulations -
of Employment and Conditions of Services) Act, 1996 are’
duplicated by the local regulations or the “Safety Manual”
provided by the Owner, .the-more stringent of these
regulations shall be deemed 0; apply--, The Safety Manyal
provided by the Owner is o gestive and shall not
cast any liability on-z'he*'@Wnef*“ P

79.2 The contractor Shall pr@vzde safe means of access z‘o
all working places. S

79.3 The com‘ractor shall Solely responsible for
proper _design of the: scaffoldzng, itemporary _accesses,

ladders and ramps. f@rmworkza ~]fzozstmg arrangements, -
cranes etc. to ensure safety” SF workmen as_well as the
works. All scaffolds, ladders and other safety devices shall -
be maintained in safe condzz‘zons Only tubular scaffolding.
shall be used. i e -

i

79 4 "All necessary versonal safety/protecz‘zve equipment,

first aid kit, medically trained personal, fully equipped
ambulance and any other facilities as per the statutory .
requirements should be always available on the site for
use. The contractor shall take adequate steps to ensure
proper maintenance and use of equipment by his
employees/staff/personnel and workers. '

e

79.5  Adequate precautions Shall be taken to prevent
dancrer from electrzcal equzpment
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: Sz‘az‘utory authorztzes

Crl. M.C. 1873/2015 & connected

'79.6 No materials on the site of work shall be so stacked

or placed as to cause danger or inconvenience to any
person or the publzc

- 79.7 The contractor shall provzde and maintain all
necessary temporary fire protection and fire fighting’

facilities at the site during the execution of the works in
accordance with the. National Building Code of India 2005
and the statutory regulations. The contractor shall ensure
that all gases, fuel and other dangerous and explosive
materials and goods are stored and handled in a safe
manner and in accordance with the statutory regulations.

79.8 - The contractor shall notify the engineer immediately
of any occurrence of mishaps or accidents that results in
death _or_injury (including gr’ievous injury) as defined in
the Indian Penal Code. Such .initial notification may be
verbal and confirmed in writing thereafrer and shall be
followed by a comprehensive ritten-report within 24 hrs
of the occurrence/incident., “The:¢ontractor shall duly
complete standard forms' as: requzred by the engmeer and

'799 It is made clear z‘haz‘ the fcontractor alone as the
. Principal Employer s answera’b -e-.“

and liable to all
investicating and legal cmthm nf S'i':mclua’mg Court of Law
and the Owner shall not havé any part or liability in this

regard. The Contractor alone shall be responsible and.

liable to compensate the victims. immediately on the
occurrence of the mishaps or accidents and also protect
and indemnify and-hold harmless the owner, the engineer
and all persons who may be associated with or connected
with the owner or the engineer and to reimburse all legal
and financial costs, if incurred, by the them in this regard.

79.10 All comsequences, damages or losses arising by
reason of any violation of the safety requirements resulting
in any injury or loss. of life to the contactor’s or_any sub-
contractor’s Emplovees/Staff/personnel and Workers/Third
Party (non-fatal/fatal) shall be met by the contractor who
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alone will be responsible for handling and disposal of the

“accidental cases - with  Government/non-Government

authorities. - The Contractor shall be bound to pay
compensation to the persons for the injuries sustained or
death owing to neglect of the safety precautions should any
claim proceedzngs be filed against the owner/engineer.
The contractor hereby agrees to indemnify the owner and
the engineer against all liabilities and keep the owner, his
employees, personnel, agents, representatives and anyone
connected with the owner, protected from civil -and
criminal prosecution in such cases and be answerable for
the same before all authorities.

79.11 Within_one week: of - commencement date, _the
contractor shall submit : 10_the _engineer, a dez‘azled and
comprehensive contract shall submzt fo_the engineer, a
detailed_and: comprehensive conrract specific_site_safety
plan, based on the requzremem‘s Stated in clause 79.1
above. The site safety plan shall znclude detailed policies,
procedures and regulatiois which, when implemented will
ensure safety of all the persons, ineluding third parties on
or in the vicinity of | z‘he site (including without limitation
persons to whom access:to the site: iHias been allowed by the
contractor). The _contractor $halli frbm time to_time as
necessary, prodice Supplements toithe.site safety plan such
that it is at all times ‘a- detailed, comprehensive and
contemporaneous statement by the contractor of his site

safety and industrial health, obligatiois, responsibilities,
“policies and procedure (under the laws of India) or as

stated in the contract or elsewhere relating to work on site.

79.12 Any omission, inconsistericy or error in the site
safety plan or the Engineer’s concurrence or rejection of
the Site Safety Plan and/or supplements thereto shall be
without prejudice to the Contractor’s obligations with
respect to Site safety and industrial health and shall not
excuse any failure by the contractor to.adopt proper and
recognized safety. pmcz‘zces throughout the execution of

works
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79.13 The contractor shall adhere to the Site Safety Plan
and_shall ensure that all sub-contractors of all tiers have
copy of the Site Safety plan and comply with its provisions.
The contactor shall appoint a gualified and experienced
person as Site Safety' Officer to act as Manager of the Site
Safety Plan and who will be responsible for all safety
matters related to the works. The contractor shall, from
lime to time, provide such other personnel and resources
as may be required to ensure effective operation of the Site
Safety Plan.  The said Site Safety Officer shall submit
regular safety reports to the Engineer in accordance with
the requirements of the Engineer and all relevant statutory
authorities, as required by Applicable laws and
regulations. The contractor shall submit on a monthly

basis a Certificate of Complzance Sfor Health, Safety and
Environment as gzven in Appendzx “M 7

(emphas1s supplied)
37. It appears that in the Wake of the fatal incident that occurred on
28.02.2013 (death of Magbool), at the same very site, prohibitory order
followed by revocation order had been issued on 01.03.2013 and

08 03.2013. Against the sald backdrop" ‘the construction contractor

company had taken steps for gettmg the safety audit of the project
done. An audit report dated 03.04.2013 was submitted to the
authorities by the said 'c'co"mpavny'-under-;iﬂ"m cover of its letter dated

25.04.2013. Reference to the said audit report and the correspondence

exchanged in such regard was made by the construction contractor .

company in its letter dated 17.06.2014, which is part of the material
that was submitted with the criminal complaint leading to the
impugned order being passed. In the reply affidavit dated 28.09.2018,
the complainant also confirms that National Safety Council (NSC)

which had conducted the said safety audit had given a satisfactory

Cri. M.C. 1873/"0].) & connecied Page 30 vf 54




repol“c' in respect of the safety measures that had been adopted by the

management of the said company and, in view of such audit report, the

construction work was allowed to be resumed

38.  As noted earlier, it is admitted case even for the complainant
that in terms of the intimations that had been given, Mr. Daljeet Singh,
the Project Director of the construction contractor eompany, was the

person “incharge of the construction site” and Mr. Harish Vaid,

‘Manager (Internal relations) was the Menager of the Construction Site,

within the meaning of Section 53 of the Building and Construction
Workers Act. As also noted ,earl_i‘er, both the said accused ‘persons

have not ohallenged the s'ulmm'_oning order

.'\'- 3'

39. Tt was also brought ouft durrng ‘the course of hearing that at the

time of inspection(s), leadmg to 1nspeotlon reports dated 18.05. 2014,
24, 05 2014 being prepared 1t gl Mr D

officers in such .1nspectioﬁ.' aﬂ?i'the% Siten? ’--’The report, prepared on
inspeotion carried out in the forenoon of 18.05. 20'14, is the most

crucial inspection report . f01 purposes of the. case arising out of the

mcrdent that occurred in the af‘emoon of 17.05.2014. It concededly

noted, vis-a-vis the requnements of Rules 142, 178 and 179 that
Personal Fall Arrest System (PFAS) and safety belts had been
arranged but not provided to ,fhe workers. It also noted 'that oomrn_on
safety system had not been provided “at various places”, though not

specifying the locations where there was such deficiency in due

‘oompliance. It conﬁnrled that health and safety policy, as required by
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Rule 39 had been formulated, the bxjeaoh of the statutory rnlea ‘was
noted for the reason such policy had not heen submitted for approval.
The report, at the same time, confirmed that the inspeeting ofﬁe"éf_- had
found and verified that safety committee. and emergency action plan in
terms of Rules 208 and 36 rerleetively were in position, the breach of
Rule 209, however, being infeire d for the reason quaiitieations of the

“safety ofhcer were not shown In the brief note ot the concluding

part of this 1eport it was further observed that the temporary platform

from where the worker had. fallen did not have the plovmon of toe
board or guard rail. The mspectlon 1epo1't dated 24.05.2014 is in
continuation of the repott dated 18 05.2014 and mainly noted that
Ankit Kumar (the dec'ease_d worker) vgasuapplylng paint on the face of
the wall at the 18th_ ﬂoolj 1ev‘el- -When he fha‘d slipped and fallen to the
ground, he not Wearing the sa'f‘et'y' beltolPF AS at that point of time.~

40. Pu1suant to the inquiries which were raised in the wake of the

fatal 1nc1dent of 17 05.2014, the constructlon contractor company had

admlttedly sent various letters 1nclud1ng letters dated 20.05.2014 and -

03.06.2014 followed by another dated 17.06.2014, the last reférring to

the previous oon'espondence "which concédedly includes submission

report obtained from National SaIety Council, Delhi Chapter such

by the- construction: contractor company ‘and yet another safety audit -

. audit having been undertaken on- 24% and 25™ May, 2014, It was

submitted by the construction contractor company that it was in- iull g

compliance with the-statutonly prescribed health and safety measures,

this having been confirmed by the safety audit report of May, 2014,
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the safety policy having ‘been formulated and- forwarded to the
authorities by letter dated 25.04.2014, duly qualified duty safety
officers having been deploved at site, the steps taken inclusive of the

following:-

2. On site Safeijz measures

a). L&T has a’eployed (3) Safety Managers, (5)
Safety Engineers (12) Safety Supervisors and (30)
Safety Stewards at site to control and monitor the
safety measures..

o b. L&T has provzded personal p7 otective
-~ ‘ . Equipment to all wo; ker's and its' usage is enfor ced
) prior to constructzon s*zte entry

c). The wor kers.:are;-‘b“_' ,‘ed. about the hazards
involved in pai-tzclylar,a_’cﬁvityﬁbeforeustart of the

shift.

: d) L&T has prorecz‘ed lhe ﬂoor ea’ge wzz‘h hard
barricades. s o

e). L&T has proz‘ected all openmgs cut outs with
reznforcemem‘ mat. IS

p- L&Thas closed all lzﬁ‘ shafts with gatev

2). Safely catch: nets. are- provzded below 6 m of
live working floo? around ‘Périphery to prevent fall
of materials and men.

h). Al plants ‘and machineries are fitted with
safety device and are frequently inspected and
tested for Safety compliance. -

0. All electrical connections are routed through
RCCB, -MCB and at source through ELR to avozd
any electrocution and overload protection. ‘

3. Medical and other facilities

* Crl MC. 1873/2015 & conmected .- . Page330f54




a). Round the clock ambulance and first aid
facilities provided at site.

b). Well maintained canteen at site and wor kers
habitat area.

!

c). Continuous water faczlztzes for dmnkmg and
sanitation facuzrzes

.d). Mobile toilets at various places at site and

permanent sanitation facilities in workers habitat
areaq. '

Apart from the above, all the safety and welfare aspects
of the workers are duly taken care of at the work site..
That L&T had got the Safety Audit conducted by National
Safety Council, Delhi Chapter in the year 2013. The .
Audit Team after doing extensive.survey / checking at
site, submitted its report. T_h_e; J%éllf_"elvant excerpts of the
reports are as under : R 4

a). M/S L&T had pl’évzded adequate no. of
Safety Officers to deal ,nwzth the requirements of
 safety managemenr* in.the Plant There is -proper .
work distribution amohgsr " hese Safety Officers to
prevent clash in respon 91b17 ly

b).  The owner had appozm‘ed expert consultant
organization M/s. -Turner; who has appointed
NEBSOH qualified Safety Officers.

¢c) work at Height permit: In Indian Construction
majority of fatalities occurs due to fall of workers .-
from height. Due to this high probability, it had
become necessary to ensure implementation .of
Height Work Permit. Under the permit only those
workers are allowed to proceed or.work at height:
for whom safe access — like ladders are provided -
and safe work place like scaffolds exists there. This
system is provided by L&T as shown to ‘the
Auditors. . . -
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d) ‘Persehcuzl Protective quizpmeﬁis )

o The use of safety helmet by all the construction

workers was almost 100%.

‘o The use of Safety belts by those who were .

working on external side and have potential
hazard of fall, was more than 98%, as one
worker was found working without anchorzng it
with rigid Support »

- Use of safety shoe was observed almost 100%.
e) sztzng Equzpment and Tackles

M/s L &T had got NUMerous: lzftmg equipments and |

tackles. The safe “use of one lifting equipment was.

checked. It was found that the:operator was duly trained
and the operator and the Szgnaler were understandmo the

signals very well. - BT
f)  Hazards of Workmg at, Hezghz‘

L&T had taken the followmg measures to prevent fall of
workers from hezght

o All the opemngs "'i;ations were found

covered with barnet.""

o All the floor edges Were suzz,‘ably fenced with

approprzate hand rails.

o The stairs were cleaned for prevention of Slzppmg
due to slzppery floor. :

That in view of the observations of National Safely
Council (Delhi Chapter) in its report afier conducting
extensive checks/surveys on site, it can be safely inferred
that the Establishment has been complying with all the

safety norms-as required under the law including BOCW -
(RE&CS) Act. Any mishap at site despite best protective
measures could be an accident only with no human Sfault.

or ervor. L& T has done its best to comply with all the

¢
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safety norms, which have been subject matter of surprise
‘checks and z‘he same have been ; ound to be in order.

Wzrhout prejudice to whar is 'stated above, it is
submitted that L & T had also got another Safety
Audit Report done during 24-25" May, 2014 by the
'National Safety Council Delhi Chapter and nothing
adverse has been reported .in the Audit Report
submitted. Copy of the Safety Audit report and the
relevant photographs of the site are annexed as - -
Annexure 4 (colly). Further, the establishment has got
its audit done from DGFASLI and the ‘report is
awaited and the same shall be submitted as and when
it is recezved

41.  The ques‘uons 1elat1ng to cor porate 11ab111ty and vicarious
criminal liability of those conne_cted to a corporate body have come up

in the past before the courts in the context of similar provisions

‘contained in various statutes ivnchidiwmg.! Section 141 of the Negotiable: -

Instruments Act, 1881 (for short, "‘N‘égotiable Instruments Act”);

Section 34 -of Drugs and Cosmetics. Act 1940 (for short,” “Drugs

Act™); Sec.,tlon 17(1) of the Prevenuon of Pood Adulteration Act, 1954
(for short ‘PFA Act”); and Secuon 33 of the Insecticides Act 1968
(for short, “Insect1c1des Act”)

42.  On corporate criminal liability, the followmg obse1vat1ons of a
constitution bench of Supremg Court in Standard Chartered Bank &
Ors vs. Directorate of Enforcément'& Ors (2005) 4 SCC 530 provide
useful guidance:-

“There is no dispute that a company is liable to be

prosecuted and punished for criminal offences. Although
there are earlier authorities 1o the effect that
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t
corporations cannot commit a crime, “the generally
accepted modern rule is that except for such crimes as d
corporation is held incapable of committing by reason of

the fact that they involve personal malicious intent, a-
corporation may be subject to indictment or other

criminal process, although the criminal act is committed
through its agents. - ' ' '

113

xxx’

As- in the case of torts, the general rule prevails that the
corporation may be criminally liable for the acts of an
officer or agent, assumed to be done by him when
exercising authorised powers, and without proof that his
act was -expressly authorised or approved by the
corporation. In the - statutés ‘defining crimes, .the
prohibition is frequently"directed against any “person”
who commits the prohibited det, aid.in many statutes the
term “person” is defined. Even:
specifically defined, it necessarily wicludes a corporation.

It is usually construed o znclud’eq corporation so as to

bring it within the prohibition @fz‘ ¢ statute and subject it
to punishment. In most.of-the.statutes, the word “person”
is defined to include ¢ calggo;fd;ib; : '

I

XXX

Inasmuch as all criminal and quasi-criminal offences are

creatures of statute, the amenability of the corporation to
prosecution necessarily; 'depeﬁdS'*;yjaon the terminology
employed in the statute. In the case of strict liability, the
terminology employed by the legislature is such as to

reveal an intent thai guilt shall not be predicated upon

the automatic breach. of the statute but on the
establishment. of the actus reus, subject to the defence of
due diligence. The law is primarily based on the terms of
the statutes. In the case of absolute liability where the
legislature by the clearest intendment establishes an
offence where liability arises instantly upon the breach of
the statutory prohibition, no particular state of mind is a

57

»the person is not -~
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prerequisite to guilt. Corporations and individual
persons stand on the same footing in the face of .such a
statutory offence. It is a case of automatic primary
responsibility. Therefore, as regards corporate criminal
liability, there is no doubt that a corporation or company
could be prosecuted for any offence punishable under
law, whether it is coming under the strict liability or
under absolute liability.

XXX

All penal statutes are to be sirictly construed in the sense L
that the court must see that the thing charged as an:
offence is within the plain meaning of the words used and
must not strain the words on any notion that there has
been a slip that the thing is so clearly within the mischief
that it must have been intended to-be included and would
have been included if thought of.: All penal provisions like
all other statutes are to -be jazrly cansz‘rued accordzng to-
the legislative intent as-expressed-in-the enactment.”

43, By virtue, inter alia, of “the Jr:egiiis‘.tratioﬁ. dated 22.02.2012
granted to the constructions Qoh;t1'aqi~9rf¢§mpany by the respondent
under Section 7 of the Building and’ Construction Workers Act, the
complainant was'privy to the above-said contractual arrangement vis-
a-vis the project in quesﬁ'onqbe‘i,twé,en the-latid owner company and the

construction contractor company.

44, Tt is vivid from bare perusal of the provisions of the Building
and Construction Workers Ac;t, as indeed the rules framed thereunder,

that the land owner company having chosen to outsource the work of

the constructions, had passed on the responsibility for all compliances -

to be made by the construction contractor company in terms of the
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law, and the contractual a1rangement to which detailed references
have been made above. It is the constructlon contractor .company
which was glven the responsibility of carrying out the eonstructlon
work and, for such purpose engage the workers. Under the law, it is
the constructlon contractm cnmpany which, in the present case, is “the
employer” — the estabhshment which was to make compliances for
safety measures to be put in position. " There is no responsibility
shown of the land owner company, or anyone connected thereto, this
having been clearly understood and explicitly so stated even in the
contract enter ed upon by it with the construction contractor company
on 29.03. 2012 Thus, neither tlie. land OWner company nor those in-
ha1ge of or 1espon31b1e to the conduct of its business can be

prosecuted for the offer_lce under Sect-‘i‘on 47 of the Building and

Construction Workers Act on the*fa“cié‘sét out in the complaint from.

which the present petitions arise.

45. The case against the construction contractm compfmy and. those
stated to be in-charge of or 1esp0n51ble f01 conduct of its business,

however, Would stand on a dif ferent footmg and thus, need scrutiny

| separ ately.

46. In Mummpal Corpomnon of Delhi vs. Ram Kishan Rohtagz and
Ors., (1983) 1 SCCI, while dcahng with the apphcablhty of Sec‘uon
17(1) of PFA Act, the Supreme Court observed as under:-

“15. So far as s the Manaoer is concerned, we are satisfied
that from the very nature of his_duties_it can be_safely
inferred that he would undoubtedly be vicariously liable
for the offence; vicarious ligbility being an incident of an .
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‘offence_under the Act.. So far as the Directors are
concerned, there is not even a whisper nor a shred of .
evidence nor amything to show, apart from the
presumption drawn by the complainant, that there is any
act committed by the Directors from which a reasonable =
inference can _be drawn that they could also be
vicariously liable. In these circumstan_ces; therefore, we -
find ourselves in complete agreement with the argument
of the High Court that no case against the Directors
(Accused 4 to 7) has been made out ex facie on the
allegations made in the complaint and the proceedings -
against them were rightly quashed,

(emphasis supplied)

47.  Following the aforesaid '.niling-, ' 1n construing the effect of
Section 34 of the Drugs Act in a dec‘isieﬁr;feported as State of Haryana

vs. Brij Lal Mittal and Ors., (1998) 5 SCC 343, it was held thus:-

"8 .the vicarious liability of a person for being
prosecuted for an offence committed under the Act bya
company arises if at the material time he was in charge of
and was also responsible to the company for the conduct
of its business. Simply because a person is a director of
the company it does not necessarily mean that he Sfulfils
both the above requirements so as to make him liable.
Conversely, without being a director a person can be in.
charge of and responsible to the company for the conduct
of its business. From the complaint in question we,
however, find that except a bald statement that the -
respondents were directors of the manufacturers, there is
no other allegation to indicate, even prima facie, that
they were in charge of the company and also responsible
10 the company for the conduct of its business.”

- (emphasis supplied)
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48.

The counsel for the petitioners have placed reliance on National

Small Industries Corpn. Ltd. vs. Harmeet Singh Paintal, (201 O) 38CC

330 and _Pooja Ravinde_r.Devidasani vs. State of Maharashtra and

Anr., (201 4)1 6 SCC ‘] both deéling with issues of vicarious liability

under the Negotiable Instruments Act. In National Smali Industries

Corpn. Ltd. (supra), it was observed thus:-

“13. Section 141 is a penal provision creating vicarious
liability, and which, as per settled law, must be strictly.
construed. It is therefore, not sufficient to make a bald
cursory _statement in a_complaint _that the Director
(arrayed as an accused)~is_in charge of and responsible
to_the company for the conduct of the business of the.
company without anything more :as to the role of the
Director. But the complaini should spell out as to how

and_in what manner RespondentJ was_in charge of or

was responsible to the actused, Company for the conduct
of its business. This I8 in ‘donsonance with strict
interpretation of penal. statutés; gspecially. where such
Statutes create vicariousiabili -

14. A company wiay have i.ni er of Directors and
7 e g P .
to make any or all the Difectors as accused in a

. complaint merely on the basis of a statement that they are

in charge of and responsible for the conduct of the

business of the company without anything more is not a

sufficient or adequate fulfilment of the requirements -

under Section 14].

(emphasis supplied)

49.  In Pooja Ravinder'Déviddsani (supra) while observing that “a |

director of a company is liable to be convicted for an offence

committed by the company if he / she was in charge of and was

responsible to the company for the conduct of its business or if it is
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proved that the offence was- committed with the consent or connivance
of, or was éttributdb{e to any> negligéhce on the part of the Difect077
concerned’ and noting that “in the entire complaint neither the role of
the appellant in the aﬁairs of the company was explained nor in what
manner the appellant is responsible for the conduct of business of the
company was explained”’, thev.prosecutior‘l against the appellant for the

offence under Section 138 of the Negotiable Instruments Act wés

quashed.

50. While examining similar questions .vis-a-vis Section 33 of
Insecticides Act, in judgment 1f§p“ortéd as State of NCT of Delhi vs.
Rajiv. Khurana, (2010) 11 SCC 469, taking note of the law which has

developed pr1mar11y in the context of ‘Section 141 of Negotiable

Instruments Act it was held thus -

“17. The ratio.of all these cases is that the complainant is
required to state in the complaint how a Director who is
sought to be made an accused, was in charge of the
business of the company or responsible for the conduct of
- the company's business. Every Director need not be and
 is not in charge of the business of the company. If that is
the position with regard to a Director, it is needless to
emphasise that in the case of non-Director officers, it is
all the more necessary to state what were his duties and
responsibilitiés in the conduct of business of the company
and how and in what manner he is responsible or liable.”

(emphasis supplied)

- 51. Reliance has also been placed on the decision of the Supreme

Court reporte.d as S.M.S. Pharmaceuticals Ltd. vs. Neeta Bhalla,
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(2005) 8 SCC 89, Gunmala SaZes vs Anu Mehta, (2015) J SCC 103

and Standard Chartered Bank vs. State of Maharashtra, (2016) 6 SCC

62, all cases dealin_g with issues relating to the effect and import of
Section 141 of Negdtiable In'srtruments'Act. Teking note of such

decisions in Jwala Devi Enterprises P. Ltd. vs. Fadi El Jaouni, 2018
SCCOnline Del 1 0030 this Court culled out the settled law as under:-

“14, The guiding principles with referenceto Section
141 of the Negotiable Instruments Act, 1881, which are
now well settled by judicial pronouncements, some of

which have been nored above may be summarised
thus:— SRS

- (i) If is only those persons who are in
charge of or responsible for the conduct of the .
business _of _the company at the time of
commission of the offence under Section 138
of the Negotiable Instruments Act, 1881 who

can be subjected to criminal action with
reference to Section 141,

(i) If the persorz committing an offence
under Section 138 of. the Negotiable
Instruments Act, 1881 is a company,_the
person who was signatory to the cheque which
is dishonoured is_clearly responsible for the
incriminating act and would be liable to be
proceeded against under Section 141 (2);

".(ifi) By virtue of the office they hold, the
persons: working _in _the capacity of the
Managing Director _or _Joint _Managing =
Director are deemed to be in charge of, and
responsible for the conduct of the business of,
the company and, therefore, can be proceeded
against in terms of Section 141,
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(iv)  Merely because a person is a director
of the company is _not sufficient to make him

liable under. Section 141, there being no
deeming that by holding such position he is in
charge of, or responsible for the conduct of
the business of, the company wzthzn the
meamng of Section 141,

(v) It is necessar_y for the complainant to-

specifically aver in the complaint that at the
time the offence was committed, the person
sought to be prosecuted was in charge of, or
responsible for the conduct of the business of,
the company in terins of Section 141, there
being no _need for further particulars to be
given_in the complaint about his. role this
being subject to proof at the trial;

(vi)  The person who has been summoned as

an accused for offence under Section 138 of

the Negotiable Instruments Act, 1881 on the
basis of averment that he was director of the
company accused, he being in charge of or
responsible for the conduct of its business
cannot get the complaint quashed by the High

Court by filing a petition under Section 482 of

the Code of Criminal Procedure, 1973 merely
on the ground that no particulars as to his
role have been set out in the complaint; and

(vii) The person who has been summoned as

" an accused for offence under Section 138 of
the Negotiable "Instruments Act, 1881 by
invoking the provision contained in Section

141 ‘may persuade the High Court to quash
the process in exercise of its inherent power
under Section 482 of the Code of Criminal
Procedure, 1973 by furnishing “some sterling
incontrovertible material _or _acceptable

circumstances” substantiating his contention -
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" who, at the time when the said: @ffen_' 4 5 s‘committed, was in-charge .

that he was not in charge of nor responsible
for the conduct of the business of the company
“at the time the offence was committed” and
thereby showing a case that making him stand
the trial would be an abuse of the process of
court, but not otherwise.” ’

(emphasis supplied) .

52. Having regard to'the-vstamtoiy scheme and also the stipulations

of the contract dated 29.03.2012, there is no escape from the prima
_ facie conclusion that the construction contractor company is not only

the principal employer of the workers ‘engaged in the construction

project where the fatal acciden’c“’tebk-plaoe but was also responsible for
arranging all the prescribed safety measured under the Rules. Section
47 read with Section 53 of the Buﬂdmg and Constructlon Workers Act
thus creates a comorate cr 1m1na1 11ab1hty agamst the said company and

by virtue of the p11nC1p1es of VlCELI‘lOUS cr1m1na1 liability, every person

of, and was responsible toj; the sa;d‘ cb'; jatiy for the conduct of its

'\;,.

business, -as well as.the company, 'al.ew.;deemed to be liable to be

proceeded agamst. Tust as in the case of Se_ctlon 141 of Negotiable
Instruments Act, by virtie. of ,the;.‘ofﬁee ‘they? hold, such persons as

“work in the capacity of a managing director or the joint ménaging

director or, for that matter, persons employed as in-charge of the

construction work at site, be it in a managerial position or in any

-supervisory position, are deemed to be in-charge of and responsible

for the conduct of the business, to the company. They can, therefore,

- be proceeded agamst in telms of Section 53. At the same time,

howeve1 merely because a person 1s a “director” of the company is

[

Grl. M.C. 1873/2015 & connected ‘ Page 45 of 54




w,

-

not sufficient to afﬁ‘act Septio;i 53, there being no deeming that by
holding such position he is réndered to bé one who 1is “in-charge of”
or “responsible to the 'cbmpany” for the conduct of its buéihess. Asis
also well settled in the context of pfosecutions under the Négotiable
Instruments Act, though it is necessary to specifically aver in the
complaint that the person -slought to be prosecuted was in;charge‘ of or

responsible to the company for the conduct of its business “at the time

the offence was committed”, there is no requirement in law for “further -

particulars to be given” in the complaint about his role, this being

subject matter of proof to be adduced at the trial.

53. Inthe con51dered view of thls Court the words “for the conducz‘
of the buszness of the company” appeanng in Section 53 are most
crucial, plegnant with meaning and pr9v1de ‘the key to determine
whether a pefson connected to *thé coinpe{ny may be held accountable
for the acts of commission 'or'dlfr}lissi‘oﬁ*-@ﬂétituting the offence under

Section 47 of the Building 'ﬁnd V@onsﬁcmcﬁ{bh}Worl{ers Act. After all,

it is the status of being “in-charge of” or being “responsible” for such

business of ‘the company that exposes the individual to vicarious

criminal liability. If the act-of commissioni -or omission is attributable

to the neglect of the person or on account of his “connivance”™ or for-

that matter, with his “consent”, sub-section (2) of Section 53 directly

attracts the application of penal provision. For the deeming clause
contained in sub-section (1) of Section 53 to kick in, there has'to be a
nexus between the area of responsibility of the person concerned, on

one hand, and the act of commission or omission leading to the
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contravention of the rules under Section 40, on the other. To put it
more precisely, and clearly, in flle context of the offence under Section

47 of Building and Construction Workers Act, the respc)néibility vis-a-

vis the specific rule framed under Section 40 (the breach of which is

s

alleged) has to be shown to ‘be in existence for a person connected | ‘

with the business of the company presumed to be “in-charge” or
“responsible”. There can be no thumb rule that every .persbh “in-
charge of “ or “responsible to” for the conduct of the business of the
company in the general sense of the term would be vicariously liable
under the criminal law whether or not he was expected to play any
specific role or discharge respen31b111ty tewards a spe01ﬁc rule at the

stage when its breach has led te the fatahty or serious incident.

«"

54. A different approach tha,nx the one Labove to the subject might

lead to unJust results. - ThlS may,

examples. . As noted ea111e1 the emwleyer (establishment) is duty

“bound, in terms of Sectlen 46(1)(g) tow glve intimation, prior to

commencement of the bu11d1ng ‘ot other constructlon work as to the

name and designation of the person who will be “in overall charge” of

the building or such constiuction work." “Having regard to the scheme

e 111ustrated by two simple

of the enactment and the rules framed thereunder, the employer

(establishment) is also 1'esporisible to frame a “safety policy” (rule 39)

and also to appoint and deploy a “safety officer” (rule 209). If the

breach relates to defaﬁlt in framing of a written statement of safety o

policy, or appointment of a duly qualified safety officer, by the

establishment, the person appointed as “overall in charge of the
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“comstruction ivork at site” cannot be held accountable.  After all,
framing of policy, ‘or appointment of safety officers, as requiréd by
law, are matters of policy and subject to decision of the persons at
superior levels (unless the authority is delegated to the one 'who is in-
charge at site) including those Workihg as managing director.
Siinilarly, if those responsible for framing or taking of policy
decisions or making available’ éll requirements in the nature of

manpower (safety 6fﬁcers) or 'safety equipment (safety belts, safety

net etc.) have done their bit and the breach of the rules noted ‘at the

level of the supervisory staff ra_tﬂthé' ,chStruc{ion site (i.e. the person in-
charge of the constmctionlwdrk at site under Section 46 or those
assisting him in the task) they. jllaxk'ings-nb”c ‘ensured the safety equipment
to be availed of by the W'orkefs* the forrer (those responsible for the
conduct of the business at the h1ghe1 Ievelo) cannot be held

accountable under the deemmg pl @VlSlOl‘l i

55. It is the argument of he" 1‘p‘ners connected to: the

construction confractor company Viz,, A M Naik (Crl.M.C.

2069/2015), K Venkatramanan (CllMC 2068/2015) M V Kotwal

(CrL.M.C 2070/2015) S N Subrahmanyam (C11 M.C. 1873/2015), R

Shankar Raman (Crl.M.C. 2072/2015) and Shailendra Roy (Crl.M.C.
2071/2015) that they had 'discharged their responsibility for due

~ compliances to be made, in letter and spirit, with the provisions of

Building and Construction Workers” Act and the rules framed

thereunder and that the breaches, if any, occurred at the level of the

person(s) in-charge of the construction site i.e. Daljit Singh, Project

T,
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Director and Harish Vaid, Manager (Industrial Relations). Itis further

their argument that it is not correet'to- accuse them, under the deeming

provision of Section 53, of complicity in the offence under Section 47,

in the context of the fatal acci’dent of 17.05.20‘14 also for the reason
that the worker in questlon (Anklt Ku1na1) had been engaged by a
sub-contractor, the rep1esentat1ve of sueh sub-contractor bemg the
person who has been found 1'espon51ble in the 1nvest1gat10n by police
in the correspondmg case for TPC offences. In this context, they
crave reference to the sub-contract in terms of which the deceased
worker (Ankit Kumar) had been depleyed at the 18" floor level f1 om

where he fell to the ground to suffel mortal 11’1_]111168

.." {' -

'56. The copy of the.sub-c,o'fitfact_, :at@;‘shjofwn at the hearing cannot be

treated (without proper. p‘reoff)" as . authentic or “incontrovertible

' materzal” or as one e\ioneratmg the constructlon contractor company

of its entire respon51b111ty 1n the matter partlculally in view of its
continued responsibility vigs a—vzs thefconduct of the sub-contractor as

per clause 79.13 of the contlact dated 29 03.2012, refened to earlier.

‘The argument based- on the sub- —contract. entered upon by -the

construction contractor company.with Y& fminediate employer of the
deceased wer1<er cannot also be accepted at this stage of the
proceedings, particularly in exercise of the power and jur.isdiction of
this Court under Section 482‘ Cr.P.C., inasmuch as it involves
questions of fact [Rajiv T) hapar and .Ors. vs. Madan Lal Kapoor,
(2013) 3 SCC 330]. | |
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57. There 1s no contest to the subm1ss1on that the construction
contractor company is a gloup of companies comprlsmg of a large
number of subsidiaries (130) and associate 1ndependent oompames

(15), it being structured in a manner that each of its such subsidiaries

‘has its own separate Board of Directors and supervisory personnel

using the nomenclature of Chief Executive Officer (CEO), Chief
Financial Officer (CFO_) and Human Resources (HR) Head. . The
subsidiaries and the associate companies have been incorporatéd to
operate in different schemes or spheres including building and
factories, civil infrastructure, metallurgical & material handling,
power transmission and distribution,"hydrocar‘bon engineering, valves,
alloys, power developnient, infotech, finance, construction and minihg

machinery etc.

58.  The complaint on Which the smhlﬁéning o;'der was passed itself
describes Mr. A.M. Nalk petluoner in Crl M C.2069/2015 to be the -
Group Executive Chalrman ef the constxﬁ'uctlon contractor company.
Similarly, the description of Mr MV Kotwal, Mr. R. Shankar Raman
and Mr. Shailendra Roy — petitioners in Crl.M.C. Nos. 2070/2015, |
2072/2015 and 2071/20].5; - even a's-per.fhe- eomplainant has been that
they were Working.at the relevant point of time in the 'capacities of
whole-time Director and President (Heavy Engineering), whole-time
Director and Chief Financial Officer (CF 0), and wholer-time Director
and Senior Executive Vice Preéident (Corporate Affairs and Power)
respectively. By no stretch of reasoning or logic, these four

petitioners can be said to be responsible for the compliances to be
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made with regard to the prescribed safety measures concerning the
construction project in question. By virtue of the respective positions
each of them held, their resﬁon;sibilities had no nexus with the subject

at hand.

59. Unlike the abave, it cannot be said that the offices held, or the
responsibilities shouldered, by M1 K. Venkataramanan (petltloner in
Crl.M.C. 2068/2015) or Mr. S N. Subrahmanyam (petitioner in
Crl. M C. 1873/2015) had no connection with the obligations of the
estabhshment of the employer (constructlon contractor company)
_towardq comphances of the Bulldmg and Construction Workers Actor
the rules framed thereunder. These petltloners do not dispute- that at
the time of alleged commission of the offence under Section 47 of the
Building and Construction Workers Act‘ they were working f01 the

construction contractm company in th‘e capac1ty of CEO & Managing

Director and whole-time D1rectop& S

“Executive Vice President.

(Infrastructure & Constmct:_l;@nw et

60. The very description of thé port-folios they held and the
responsibilities that Would entail: thel efrom przma Jacie shows that the
allegations in the criminal complamt as to thelr deemed liability under

Section 53 cannot be said to be unfounded, not the least without trial.

61. Theré is merifin the argument of the last two above-mentioned
petitioners that given the positions held by them in the company, they
could not be expected to remain present. at the construction work site
to ensure due cOmpliénces to_.be méde with rules 42, 178, 179 0‘1';'196

read with Section 38 of the -BuAilding and Construction Workers Act
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that concern day-te-d'ay use of safety belts, safety nets, safety
platforms, or personal fall arreét systetns But then, it cannot be
ignored that in (eighth para of) the complaint (extracted ea111er) there
are also allegatmns -of b1each on account of non- 11nplementat10n (in
letter and spirif) of health and safety pohcy in terms of rule 39 and
‘non-appointment of duly qualified safety officers in breach of the
requirements of rule 209 read with Section 38 of the Building and
Construction Workers Act These two spec1ﬁc areas cannot, by any
stretch of arguments be relegated to the domain of the .managerial

staff (Mr. Daljit Slngh and Mr. Harish Vaid) made in-char ge of the
construction site. '

. TR

62.  The above petitioners hdwever : ‘al-s"o raise the.defence based on
the two safety audit reports, one dated 03: 04 2013 and the other dated ~
24-25.05.2014. It would be a- subJect matter of factual i mquny as to
whether the safety audit repert submltted on 25.04.2014, obtained
after the fatal ac01dents in quostlen can be treated as one representmg
the correct posmon p1eva1lmg at the tlme of commission of the
offence. Further, it Would be the onus of the defence to show that the

certlﬁcatton by audit report 03 .04.2013 would hold good till date of
the fatal acudent of 17.05:2014." There are specific allegations in the
complaint that as on; the said date, e, 17.05.2014, duly qualified
safety officers were not in position they'having not been appointed in
terms of the obligation of the construction contractor company under
rule 209 read with ’Secti-on ‘38 of the Building and Construction

Workers Act. Since this area would fall prima facie within the-
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domain. of the respon31b1ht1es held by pet1t1oners K \Y enkatararnanan
and S.N. Subr. ahmanyam they are liable to be proceeded agalnst under

the deeming clause of Section 53. At the trial, they would have the

opportunity, in terms of proviso to Section 53(1), to prove that the |

breaches const1tut1ng the offences ‘were committed without their

knowledge or that they had exercised. all due d1hgence to prevent

comlmssmn of such breaches (or offences)

63. On the above facts and in the circumstances, initiation of
criminal action agamst pet1t10ne1s - DLF Universal Ltd, (petitioner in
CrlM.C. 2064/2015), Mohit GUJI al’ (petltlonel in Crl.M.C. 2067/2015),
Rajeev Talwar (pet1t10ne1 in. C11MC2066/2015) Shr1ram Khattar

(petitioner in Crl.M. C 2160/2015) Ashok Kumar Tyagi (petltloner in

Crl.M.C. 2159/2015), - - Sudhir - Sahga] (petitioner - in
Crl.M.C. 2158/2015), - A.M. Naik (petltloner in CrLM.C. 2069/2015);
M.V. Kotwal (petitioner in. Crl M C. 2@7@/2015) R. Shankar Raman
(petitioner ir in-Crl.M.C.- 2072/2015) and Shallendra Roy (petltloner in

CrlMC2071/2015) bemg unfounded the continuation of such

proceedlngs against them would be an abuse of the process of law.
Therefo1e their petitions aret aHowed anid- the proceedings against
them in the crlmmal complaint case (CC 55F1/ 14) pending in the
court of the Met1 opohtan Maglstl ate are hereby quashed.

64. For the reasons set out above howeve1 there is no case made

out for this court to exercise its inherent power and jurisdiction under

Section 482 Cr.p.C. to . inhibit the criminal proceedings in the

aforementioned case agatnst S.N._ Subrahmanyam (petitioner: in
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Crl.M.C.1 873/2015)' : 4‘ancli K. 'Venkataramanan (pet1t1oner in
CrlM.C.2068/2015). In the consequence the said petltlons are hereby

dismissed. It must however be added that nothing stated above

" would be treated as final expr esswn of opinion on merits of the. case

against the sa1d petitioners.

65. The petltlons and the apphcations‘ filed therewith are disposed

of in above terms.

NOVEMBER 19, 2018 o
vk/nk/yg : o
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