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& Mr. Sumit Saini, Advocates.
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Through'- Mr Mul(esh Kumar, APP.
CRL M.C. 2064/2015

DLF UN"IVERSAL LTD THR IT g AUTHORIZED
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Thr ough Ml Ramesh Gupta, St. Advocate with
: Mr Sandeep Kapur, Mr. Vivek Suri,
- I MT Katan-Seth & Mr. Maydnk Datta,
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STATE NCT OF DELHI THR FACTORY INSPECTOR
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’l RAJEEV TALWAR" - © ... Petitioner
? Through: . Mr. Sidharth Luthra, Sr. Advocate
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Datta & Mr. Aashneet Smgh | 2 2
Advocates -
versus

'STATE NCT OF DELHI "....: Respondent
Thr ough Mr Mukesh Kumar, APP ’

+ CRL.M.C. 2067/2015 S
MOHIT GUJRAL O Petitioner
Through:  Mr. Ramesh Gupta, Sr. Advocate with
: Mr. Sandeep Kapur, Mr. Vivek Suri,
Mr. Karan Seth & Mr. Mayank Datta,
Advs. N

versué

‘STATE NCT OF DELHI T FACTORY INSPECTOR.

..... Respondent
Thro,ugh: 1\/[1 Mukesh Kumar, APP

+ CRL.M.C. 2068/2015 & CRL M A 7363/2015
K VENKATARAMAN.' AN
Through N

A e Petitioner
'ay "kmshnan Sr. Advocate with
- M. Mahe sh Aga1wal Mr. Anyj

| ”"‘Malhotra & Mr. Anirudh Bhat, .
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STATE _ . S Respondent
' Through . M1 Mukesh Kumau APP.

+ CRL.M.C. 2069/2015 & CRL ML.A. 7366/2015
AMNAIK -~ L Petitioner
Through: er. . Kapil Sibbal & M.
" Dayankrishnan, Sr.. Advocates with
* Mr. Mahesh ‘Agarwal, Mr. Anuj
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| | Versus ‘Z %
STATE&ORS. Respondefits

"Through: ~ Mr. Mukesh Kumar, APP.

CRL.M.C. 2070/2015 & CRL.M.A. 7369/2015

M v KOTWAL Petitioner
Through:  Mr. Dayankrishnan, Sr. Advocate with

Mr. Mahesh Agarwal, Mr. Anuj
Malhotra & Mr. Anirudh Bhat,
Advocates.

VErsus ’

STATE& ORS. e Respondents
Through:  Mr. Mukesh Kumar, APP. C

CRL.M.C. 2071/2015 & CRL.M-.A. 7373/2015

SHAILENDRA ROY - S Petitioner
Through:. - Ms. Slma Gulatl with Mr. Subhash

Gulati;: Mr Shaﬂesh Poddar & Mr.
S,u;mt__Smm Advocates.

versus = . .
STATE A Respondent
Through' M1 Mukesh Kumar APP.

CRL.M.C. 2072/2015 & CR:L.M.A 7375/2015

R. SHANKAR RAMAN ... Petitioner
Through:  Ms. Sima Gula‘u with Mr. Subhash

Gulati, Mz ‘Shailesh Poddar &
M. Sumit’ Saml Advocates.

Versus :
STATE e Respondent
Through:  Mr. Mukesh Kumar, APP.

+ CRL.M.C. 2158/2015 & CRL.MLA. 7635/2015 -

SUDHIR SAHGAL e Petitioner
Through:  Mr. R.K. Handoo with Mr. Sandeep

Kapur, Mr. Vivek Suri, Mr. Mayank
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,. Datta, Mr. Karan:Seth & Mr. Z '2 '

‘Aashneet Singh,
Advocates.

VErsus

STATE NCT OF DELHI SRR Respondent
Through:  Mr. Mukesh Kumar APP.

+ CRL.M.C. 2159/2015 & CRL.M.A’. 7672‘/2015

ASHOKKUMARTYAGL . . Petitioner
’ Thlough Mr. Sidharth Luthra, Sr. Advocate
: " with Mr. Sandeep Kapur, Mr. Vivek
“Suri, Mr Karn Seth, Mr. Mayank
' Slg}g_h_ Adyeeateé
Versus o
STATE NCT OF DELHI ‘ B . Respondent

Through: - Mr Mukesh Kumar, APP.

+ CRL.M.C. 2160/2015: & CRL M A 7637/2015

SHRIRAM KHATTAR - SR Petitioner
~ Through; Mr RK Handoo with Mr. Sandeep
' Kapur Mr Vivek Suri, Mr. Mayank
Datta, Mr. Karan Seth &
* Mr. Aashneet Smgh Advocates

Versus
 STATE NCT OF DELHL e Respondent
Through:  Mr. Mukesh Kumar, APP.
CORAM:
HON'BLE MR. JUSTICE R.K.GAUBA
JUDGME NT |
1.  The work of development of DLF Cap1tal Gleen PrOJect at a

construction site descubed as 15 Shl\’a_]l Marg, Delhl 110 015 owned
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Q.

by DLF Universal Limited (“the 1and owner company”) was-underway

‘in May, 2014, the cont1act for sa1d construction work having been

entrusted by the sa1d Jand owner company to M/s. Larsen and Toubro -

Limited (“the construction contractor company”). On 17 05.2014, at

about 3:50 p.am. a worker named Ankit Kumar, engaged as a painter at

_ the level of 18" floor of Tower No.14, while applying paint on the

face of the exterior wall, fell down to the ground suffering serious

injuries that resulted in his death.

2. The matter was reported, inter alia, to the Station House Ofﬁcel

of Police Station Moti Nagar who 1eg1stered first information report

? (FIR) No. 429/2014 and took up the 1nvest1gatlon into offences

S

PEEE

suspected to have been comlmtted they belng pumshable under
Section 288 (neghgent conduct w1th respect to .pulling down or

repairing building) and Sectlon 304-A (causmg death by neghgence)

of Indian Penal Code, 1860: (IPC) The 1nvest1gat1on into the said FIR

resulted in repom undet Sectlon 173 of the Code of Criminal

Procedure, 1973 (Cr.P.C.) belng submltted to seek prosecution of one

Shahzad son of Abdul Gani on the accusatlons of his complicity in the '

said offences under Sections 288/304 A IPC for the reasons that he

~ was the supervisor engaged by the sub-contractor Anwar Ahmad to

whom the work in questlon had. been allocated by the construct1on

contractor company, the death being attributable to acts of commission -

or omission on his part.

3.  Simultaneous to the aforesaid report to the police and initiation

of action by it vis-a-vis the aforementioned cognizable offences, the

Crl. M.C. 1873/2015 & connected o . Page5of 4




-on 10.07.2014 by the Inspector of Building and Cohstructidn (also

" . X S by _}_\:."’.
process of the court. Lo e 0T

95

mater was also brought to the not1ce of the authorities in the ofﬁce of
labour commissioner, Govt of National ‘Capital Temtow of Delhi,
partlcularly the Inspector of Building and Construction. The inquiries
made by the said authorities culminated in a criminal cofnplaint (CC

No.55F1/14) being presented in the court of Metropolitan Magistrate

Deputy Chief Inspector of Factories), the complaint allegmg offence
pumshable under Section 47 of the Bulldmg and Other Constructlon

Workers (Regulatmn of Employment ¢ and Conditions of Service) Act,

»1996 (“the Building and Constructgqr} Wp_rkers Act”, for short). The
Metropolitan Magistrate took oogmzanceby order dated 10.09.2014

and issued summons on the said’ complamt inter alia, against the
petitioners who have approached 'thi§ court vihvoking inherent
jurisdiction under Section 483 CTP C. "‘iby the captioned petitions
seeking the proceedmgs arising ot of the sald criminal complamt case

to be quashed on the ground the same iSei  the nature of abuse of the

4. It may be mentloned hele that the crlmmal complamt in Wthh
summomng order was passed whlch i xlmpugned here, fifteen (15)
persons were shown in the fray as accused, they including the land
owner company and the construction contractor company, five of the
accused persons being associ_afed with thé land owner company while

eight others connected to the construction contractor company.

5. Though it was poiﬁted out that in the impugned order dated

©10.09.2014 whereby the petitioners have been summoned by the

gRG T

A}
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Metropolitan Maglstra’re there is-a 1eference to Section 179 of the

Factories Act which was wholly uncalled for, the learned counsel for

the petitioners fairly submitted that it havmg been well-understood by

all concerned that the summoning order -is for the offence under

Section 47 of the Bulldrng and Constructlon Workers Act on account .

of breach of the rules framed thereunder, they press these pet1t1ons for

quashrng of the said summomng order on merits on the 'gro_unds

indicated hereafter.

- 6., The petltrons of the 1and owner company (petitioner in-

Crl.M.C.2064/2015), its Charrman Mehrt Gujral (petltroner in

Crl.M.C. 2067/2015) its Managmg Drrecter RaJeev Talwar (petitioner .

in Crl.M.C. 2066/2015) and its, Dlrecters'{Shrrram Khattar, Ashok
Kumar Tyagi and Sudhn Sahgal (pet oners in Crl.M.C. 2160/2015

I3

2159/2015 and 2158/2015 respectwe ):i"

construotlon contract havrng been entrusted to the said other company,

the work being carried out under the superVrslon and control of the

=

X

latter through its sub-contractor it havmg no connection whatsoever

“with the day-to -day act1V1ty, it had no role to play or nexus with any of

the acts of commission or omlssren on the baS1s of whrch accusations

;Eiprrlnarrly contend that the |

have been leveled, no case al-so bemg made out of vicarious liability

under the criminal law. -

7. . Neither the constructlon contractor company nor two of the
other accused conne'ctedthereto — Mr. Daljit Singh and ‘Mr. Harish
Vaid — described as Project Director and Manager (Industrial

Relatrons) respectively 1n-cha1ge of the constructron site, have come

Y crl M.C. 1873/2015 & conitected - . ' ‘ Page 7 of 54
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up to this court with any olea assailing the order of the M'etropolitan
Magistrate \taking co'gnlizanoe.‘jof the. afore'-rnention‘ed offenco or
summoning each of tholn Six" (6) oth.ers, connected to the said
construcuon contractor company, however, are before this court, with
similar petltlons under Section 482 CrP C. as aforesaid, they bemg
AM. Naik, Group - Bxecutive - Chairman (petitioner  in
Crl.M.C.2069/2015); K. Venkataramanan, CEO and MD (oetitioner in
Crl. M.C.2068/2015); M.V. Kotwal, whole-time Director and President
(Heavy Engineering) (petitioner in CrLM.C.2070/2015); SN,

Subrahmanyam, -whole-time Director and Senior Executive Vice

President  (Infrastructure .and _Con,sjcruction) (petitioner .in

CrlM.C.1873/2015); R. Shankar Ramai; whole-time Director & CFO

-~ (petitioner in CrlM.C.2072/2015); and’ Shailender Rao, whole-time

Director and Senior Executive Vice President (Corporate Affairs and

Power) (pet1t10ne1 in C11MC2071/2015) The thrust of the

arguments of this set of petmoners is that gwen their position in the

hierarchy in the construction coniracter’ -company, having regard to the

‘measures that had been put in position under their directions, in strict

compliance of and adherence to the law #the work in quest1on having

been entrusted to a sub contractor, their representatlve being 1n-charge ,'

of the project at site, they cannot be held accountable under the |

principle of vicarious 1iability forvthe peﬁal offence under the special
Jaw which has been invoked by the prosecutlon before the
Metropolitan Maglstrate and in Wthh they have been summoned such

proceedings being abuse of the law.

C)l M.C. 1873 /7015& connected S : Page 8 of 34
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8. | The petltlons ‘have been resrsted by the respondent State (the
complainant). Since they have arisen out of the same case and bring a
challenge to the same order, they have been heard togethel.‘ During
the - cou_rse of heaung, 1efe1ences were made to | certain
communications that had been exchanged between the ‘companies
(accused) on one hand and the statutory authorities on the other. . For
clarity, the complamant was dlrected by order dated 24. 09.2018 to file
an affidavit explammg its posmon vis-a-vis the said documents and in
comphance a reply dated 28.09.2018 styled as reply affidavit to the

supplementary documents was: brought on 1ecord by the respondents
0n29.09.2018. .

9. The Building and Constructron Workers Act was brought on the

statute book enforced w.e f 01.03. 1996 with the objective of

regulating the employment and cond1t1ons of service of building and

other const1uct10n workers and t p |

incidental thereto.

10.  The express1on buzldzng or other;‘ construction work” 1s

defined by Section 2(1)(d) to mean, mter alia, “the construction,
alteration, repairs, maintenance or demolztzon of or, in relation to,

buildings...”". There is no dlspute that the works being carried out at

“the site in question in the name and style of DLF Capltal Greens

i

Project, in the course of wh1ch the fatal accident occurred, were

““building or other construction work” ‘within the meaning of the

f,‘:statute. The. “building worker” is defined by Section 2(1)(e) to mean

i
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“a person who is employed to do any Skzlled semiskilled or unskzllea’
manual, superwsory, techmcal or cler ical work for hire or reward,
whether the terms of employment be exprebsed or lmp]zed in
comnnection with any building or other constructzon work”. There is

no dispute that Ankit Kumar, whose death due to fall on 17.05.2014

has led to the criminal action was engaged as a “building worker” at

the project site in question within the meahing of the said expression.

11. The meaning and i_1ﬁporf "of three other expressions —
“‘contractor-” “employer”, aﬁd l‘“esz‘ablishment” being germane to the
issues that have been raised, thelr deﬁmtl@ns -as appearing in clauses
(g), (i) and (§) of Sect}on 2(1) g)f ‘th 3

Workers Act, may be.taken ncljte pf ag under-
“(g) "comtractor” means a person who undertakes_to
produce a given result for. any:. ‘establishment, other than a
mere supply of goods:.ory artzcle of manufacture, by the
employment of building wor/cers.r who supplies building

. workers for any work, of the estab]._,.hmenr and includes a
“sub-contractor; , S

'uﬂdmg and Construction

(i) “employer”, in relation to an establishment, means the
owner thereof, and mcludes - e

(i) in relatzon 0 a buzldzng or other
construction work carried on by or under the
authority of any department of the Government,
directly without any contractor, the authority
specified in this behalf, or where no authority is
specified, the head of the department;

(i) in velation to a building oF other
construction work carried on by or on behalf of
a local auz‘horzty or other establzshment dzrectly

Crl. M.C. 1873/2015 & connected i . ' Pagel0of 54
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'othel than owner of the- subjectﬁproperty

B

i

| wzthout any conlractor the chief executive
officer of that authomty or esz‘ablzshment

(zzz) znt relauon ro‘f‘ a__building * or _cther -
consrrucozon work‘ carrzed on_by or though a
contracz‘orw OF.. by z‘he employmenz‘ of building

workers i supplzed a contractor, . the
contracz‘orz
) esz‘ablzshmem‘ fmeans any establishment belongmg

to, or under the “control of Government, any body
corporate or firm, an individual or association or other
body of individuals which: or who. employs _building
workers in any buzldzmz or. other construction work; and
includes an establzshment belonging to a contractor, but
does not include an:individual who employs such workers
in any building or construction ‘wark in relation to his own
residence the_ total cosr of ‘such iconstruction not bemg

. ‘more than rupees ten Zakh
? L.

L;\,n' R ,i'v (emphasis supplied)

12. Itis cleal from the above-noted ;deﬁmtlons that the “contractor”

K
in 1elat10n to a bu1ld1ng 01 other constl

on work may be a person
5 F4

swhose instance such work

is .undertaken As Would be seen Wlth reference to certain other

.prov131ons of the law the reoponsﬂnhty for the safety measures is of

.the person who falls w1th1n the descrlptlon “employer”, qua the

building worker. It is the- ¢ emplo} er” who constitutes the
“establishment” which is’ dut;y bound, under the law and the rules .

framed thereunder,.to put iii'pési‘tion, the requisite safety measures.

13, It would be of advantage ‘ro bear in mind the bload scheme of

T

Jaw in force by the Buﬂdmg and Construction Workers Act. Bemdes

conceiving of certain statutory,authorltles including adv1801y or expert .

Crl. M.C. 1873/2015 & connected - ‘ - , B ‘ Page 11 ofj4
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committees (Chapter II), -welfare boards (Chapter V), enforcement

~ officers (described as Inspecting Staff) (chapter VII), it mandates_

compulsory reglstratlon of establishments (Chapter III) as also

building workers as beneﬁelarles (Chapter IV). It confers certain role

- upon authorities in the govemment the “appropriate government” as

per section 2(i)(iii)" in relatlon to such - estabhshment as “employs
building workers either directly or through a contractor” being the

government of the State in which such establishment is situate.

14, The sixth chapter (“condz‘tions of service of building wor/cers"’)
deals with subjects such as ﬁxed hours for normal working day

(Section 28), wages for overtlme Wo1k (Sec‘uon 29), maintenance of

,reg1sters and records. (Sectlon 30) prohlbl‘uon of employment of

certain persons in certain building-or other construction work (Section
31), drinking water (Sectlon 32) Iatrmes and urinals (Section 33),

accommodation (Section 34) ‘Cféohes\(s

i tlon 35), First-aid (Section

36), Canteens etc. (Sectlon 37)

o e

15, The seventh chapter ("safety and health measures”) is What is

crucial to the present case t, confels by Sectlon 40, power on the
-+

appropriale government to make rules fo1 the safety and health of
building workers, the rules env1saged whereby do also cover, per sub-

Section (2) the follovvlng -

“(a) the Safe means of access to, ana’ the safety of, any
working place, including the provision of suitable and
sufficient scaffolding at various stages when work cannot
be safely done from the ground or from any part of a
buzldmg or from a Zadder or such other means of Support '

Crl. M.C. 1873/2015 & connected ' * Page 12 of 54
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(e) ,the erection, installation, use and maintenance of
hoists, _lifting _appliances _and lifting gear including
periodical testing and examination and heat treatment
where necessary, precautions to be taken while raising or
lowering loads, restrictions on carriage of persons and
appointment of competent persons on hoists or other lifting
appliances,

(0) the keeping of safety nets, safety sheets and safety belts
where the special nature or the circumstances of work
render them necessary for the safety of the workers,

(p) the standards to. be complied with regard to
scaffolding, ladders and stairs, lifting appliances. ropes,
chains and accessories,, earth -moving equipments and
Jloating operational equipinents;

(v) the safety policy, that is to'dez, a policy relating to
steps to be taken to ensure the.; safety and health of the
building workers, the _administrative _arrangements
therefor and the matters cormected therewith, to be framed
by the employers and contractors f@r the opemtzons to be
carried on in a buzla’mg or. other constructzon work:

(w) any_other matter. conce/"mng the, safety and health of
workers working in any. of z‘he operaz‘zons being carried on
in a building or other construction work.”

(emphasis supplied)

16. This power to make lru'les specu’:ic to the subject of “rules for
safety and health of building workers” is to be read with the general
provision contained in Section 62 (power fo make rules) vested in the
appropriate  government. Section 41 similarly entrusts the
responsibility of fréming of model rules for safety measures unto the

central government.

Crl. M.C. 1873/2015 & connected Page 13 of 54
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17.

Constructlon Workers Act as spell out

=

"Ihere are two speCIﬁc provisions of the Bulldlng and

“responsibility of the

employer” vis-a-vis the statutory. command for “safety and health

measures " to be put in position. They read thus:-

18.

“38. Safety Committee and safety officers.- (1) In every
establishment - wherein five hundred or more building
workers are ordinarily employed, the employer shall
constitute a Safety Committee consisting of such number of
representatives of the employer and the building workers-
as may be prescribed by the State Government:

Provided that the number of persoms representing the

workers, shall, in no case, be less than the persons .-

representing the employer

(2, In every e,sz‘ablzshmem‘ referr‘e'd to in sub-section (1),
the employer shall also appoint a safety officer who shall

~ possess such qualifi cations and pei form such duties as.

may be prescmbed

44, Responszbzhty of employersr-~ #n_employer shall be
responsible  for prowqu tant __and . adequate
supervision of any buz]a’m,q @r other construction work in
his establishment as to ewsure compliance with the
provisions of this Act relating to safety and for taking all
practical steps necessary to prevent accidents.”’

(emphasis supplied)

The qbove-noted statutmy provisions declare unequlvocally that

it is the “employer” vis-a-vis a building or other construction project

who is respon31ble?’ for arranging all the prescribed safety measures

and for due compliances to be ensured, the same inclusive of a “safety

committee” and a “safety officer”.

Having regard to the scheme of the

statute, a “contractor” having undertaken to carry out the construction

Crl. M.C. 187372015 & connected
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work for and on behalf of 'the'l_and owher, and also Abeing. the person

who “employs building workers” in sﬁch'Work, also takes on the

responsibility towards safety eind health measures from the latter.

19. For completion of narration, it'rhay be addec_l that Section 39
casts a duty on r“z‘he employer” to give noticé, in the manner
prescribed, ‘to the specified éuthc_)rity in the event of an accident
occurring in its establishment, it i*ésulting in death or vbodily' injury
incapacitating a worker for a cértain period, this for the purpose of '
investigation or inquiry by such authority as may bé- deemed
necessary. - In the present: e.ase, the notice of the accident was
concededly given and the mqulry heldby the concerned statutory

inspectorate.

20.  The Building -and Construction. ‘Workers Act also requires a
prior notice of commencement of"‘buii’ding-.:or construction work to be

given, the mandatory information requisite for such purposes being as

indicated in the following provisiors, .« i

“46. Notice of commencement of building or other
construction work.- : o

(1) An_emplover shall, at least thirty days before the

commencement of any building or other construction work,

send or cause  to ‘be sent to_the Inspector having
' Jurisdiction in the area where the proposed building or
© other construction work is to be executed, q written notice

. containing- '

(a) the name and situation of the place where the building
or other construction work'is praposed to be carried on;

Crl. M.C. 1873/2015 & connected : . Pagel5 of 54
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(b) the name and address of the person who is undertaking
the building or other construction work; '

(c) the address to which communications relating to the
building or other construction work may be sent;

(d) the nature of the work involved and the Jacilities,
including any plant and machinery, provided,

(e) the arrangements Jor the storage of explosives, if any,
to'be used in the building or other construction work;

(D) the number of workers likely to be employed during the
various stages of building or other construction work;

(8) the name and designation of the person who will be in
overall charge of the buildirig-or-other construction work
at the site, L |

(h) the approximate duration of thework;

(1) such other.matters as may be préscribed.

(2) Where any change oc'c-ur.sf."ilé ;’;"’any of the particulars
Jurnished under sub-section (1), ;-the employer shall

intimate the change to the:Hispector within two days of
such change. AN B

s

(3) Nolthing.con)tained' in subssection (1) shall apply in
case of such class of building or other construction work
as the appropriate ‘Government may by:motification specify

to be emergent works.” . . -
_ (emphasis supplied)
21, The above-quoted proVision only re-inf01'ce$ the conclusion that

the responsibility towards -due compliances with health and safety

measures prescribed by the law and rules framed thereunder is

- primarily of the “employer”, a person engaged as “a contractor” for

carrying out the construction work, also vested with the authority to

Crl. M.C. 1873/2015 & conmected _ . B . "Puge 16 of 54




employ building workers being the “employer”. The person deputed
as “one in overall charge” is the representative of “the employer” the
employer being answerable and accounlable for all acts of commission
or omission done by such representative “incharge of the project” or
those working under his control, Pertinent to add, the duty to intimate,
in advance, commencement of the construction work (by prescribed

notice) is not of the land owner but of the “employer”, such statutory

notice requiring it to be specified, amongst others, the particulars of

the person who would be accountable in the capacity of he being “in

overall charge”.

22, In exercise of the powers confel*red upon the said authority in
exercise of the powers conferred by the Bu1ld1ng and Construction
Workers Act, the lieutenant - govemol of the Gowt. of NCT of Delhi
made and notified Rules whlch are called the Delhi Building and

Other Const1uct1on Workers (Regulat1on of Employment and

Conditions of Service) Rules 2002 (“The Delhz Rules”, for short).

23. The criminal complaint (from whioh the present proceedings
arise) refers speclﬁoally to: bleach of 1ules 39 (Health and safety
pohcy) rule 42 (Shppmg, t11pp1ng, cuttmg, drowning and falling
hazards), rule 178 (Safety belt and its use), rule 179 (Safety net and its
use), rule 196 (Guardrails) and rule 209 (Safety officer) of the Delhi

Rules. All these Rules fall in different Chapters of third part (Safety
and Health).

24.  Rules 39 and 42 appear in the sixth chapter (general provisions),
rules 178 and 179 in sixteenth chapter (Catch Platform and Hoardings,
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Chutes, Safety Belts and Nets), rule 196 Ain-clu'ded in nineteenth chapfer

(Scaffold), while rule 209 forms part of the provisions of twenty-first

chapter (Safety Organizati_on).

25. . The offence to answer which the petitioners, and three others,
have been summoned by the Métropolitan Magistrate is defined and

providéd for in Section 47 of the Building and Construction Workers

- Act as under:-

" Crl M.C. 1873/2015 & connected

“47. Penalty for contravention of provisions regarding
safety measures.- (1) Whoever contravenes the provisions
of any rules made under section 40 shall be punishable
with imprisonment for-a term which may_extend to three
months, or with ﬁné which m"'czyl:g}ct‘end to two thousand
rupees, or with both, .and iv-thé;case of a continuing

- contravention, with an’ additioniil ﬁnewhzch may extend to

one hundred rupees for every.day. during which such
contravention continues gfier conviction for the first such
contravention, R

(2) If any person who ‘hag b 7,
punishable under Sub-se iant-(1 v.again guilty of an
offence involving a contravention: or Jailure of compliance
of the same. provision, he shall be punishable on a
subsequent convietion with imprisonment Sfor a term which
hmy extend to six monthsorwzthﬁne ‘which shall not be
less than five hundred rupees but which may extend to two
thousand rupees or with. both: :

Provided that for the purposes of this sub-section, no

cognizance shall be taken of any conviction made more

than two years before the commission of the offence for
which the person is subsequently being convicted: - '

onvicted of any offence

Provided Jurther that the authority iihposing the penalty, if

it is satisfled thai there are exceptional circumistances
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warranting such a course may, after recording its reasons
- in writing, impose a fine of Zess than five hundred rupees 7

26. It is the contlaventlon of the rules relatmg to health or safety
measures which constltutes the offence provided by Section 47 quoted
above, and for this, mens req i.e. the intention to (‘ommlt the breach of

the rules or abetment thereof on the part-of the person sought to be

prosecuted is pre-requisite. The case at hand is not one of any of the

accused having been previously convicted for such offence and,

therefore, the enhanced pumshment 1s not attracted. Having regard to

.court of Metropolitan Magistréfe as’ one which may be tried

summarily.

27.  As observed above, it is the contravention of the provisions of
the Rules on the subject of “safety and hiealth of building workers”, as
envisaged in Section 40, which i‘s‘-'mad‘e ‘puiiishable. Though the Delhi

“the punishment prescribed, the eummal case comes up before the

r{ules have been framed and notlﬁed Wlth t eference to the rule makmg o

power conferred cn the appr oprlate g@vemment by section 62, having -

regard to the subjects that are thiereby covered, there can be no diSpute
that such rules have been framed also in éxercise .of the power undez

°ecuon 40,

28.  The complainant presses the criminal prosecution against the
petitioners primarily on the principle of vicarious liability and, for this,
the provision contained in Section 53 of the Buildingand Construction

Workers Act is crucial. It reads thus:-
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“53. Offences by companies.- (1) Where an offence under
this Act has been committed by a company, every person
who, at the time the offence was committed. was in charge
of. and was responsible to, the company for the conduct of
the business of the company, as well as the company, shall
be deemed to be guilty of the offence and shall be liable to
.be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall
render any. such person liable to any punishment, if he
proves that .the offence was committed without his
knowledge or that he_had exercised all due diligence to
prevent the commission of such offence.

(2) Nothwithstanding anything contained in sub-section (1)

where any offence under this. Aet has been committed by a.
company and it _is _proved: thet ithe offence has. been
committed with the consent, o connivance of or is
attributable to_any neglect on'the part of any director,
manager, secretary or other officer of the company, such :
director, manager, secretary or. other officer shall be |
deemed to be guilty of that.offerice and shall be liable to be
proceeded against an_d:guﬁj:gjhgcﬁi@ca@’fdingly. '

Explanation.- For the DUrposes.of t _\;‘f&:is'e'ction, -

(a) "company" means any body corporate and includes a
- firm or other association of individuals; and “

(b) "director” in rélation. 2@&@;ﬁngy-z;gagﬁe]dns a partner in the

(empllasis supplied)
29.  As was highlighted during the course of hearing, not only by the
learned counsel representing the petitioners, but also by ‘the co'unsel

for the State (the complainant), the afore-quoted provision of Section

53 is almost identical with similar provisions concerning vicarious
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liability contained in other criminal laws to the effect of which some

detailed reference shall need to be made later.

30. It is clear fronn the bare reading of the staiUtory clause that
where the offence is comlnitted by a company, in order to rope in any
other person on the p11n01p1e of vicarious criminal hablhtv it must be
shown that such person was “in- clﬂarge of and was responszble fo Zhe

company*’ for the conduct of its busmess “at the time the offence was

committed”. The prov1so to Sectlon 53( 1) permits a person’ arralgned

on the principle of vicarious: liability to plead and show by evidence,
in defence, that he was not respons1b1e either - because the acts

constituting the offence Were corrnmtted “wzz‘houz‘ hzs knowledge or

yo

because he had * ‘exercised all due dz]zgence to prevent the commission

of such offence”. Notw1thstand1n0 the maln provision contained i m

Section 53(1), the plosecutlon may be '1n1t1ated against “any Dzrector '

]\/[anager, Secretary or o(thé{}*“ﬁo‘]ﬁféé%afo

avallable to show that the offence was comnntted ‘with the consent or

" conmivance of, or is attrzbuz‘able to- any neglect on the p(zrr of” such

director, manager, sec1eta1y or other ofﬁoer of the company Whlle
section 53(1) relies on deemzng due 16 the position of the person
vis-a-vis the company m-clzarge of” and “responsible to”, section
53(2) neoessarlly requlres posmve evidence to show active

part1c1pat10n reflective of consem‘” “connivance.” or neglect”.r

31. In the criminal complaint on which the impugned order of

summoning has been passed, there is reference to similar fatal

accidents having occurred preVionsly at the project site in question on
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04.09.2011, 11.04.2012, 16.08.2(_)1_2, 28.02.2013, and 16.01.2014 as
well. The present complaint dated 14.08.2014 cannot be .treated as a

complamt with reference to such prev1ous incidents for two prime

reasons; one, there are no avennents as to the breach of any specific

rules within the meaning of section 47 vis-a-vis the previous incidents,

and, second, the criminal actlon vis-a-vis such earlier 1n01dents would

be barred by limitation as prov1ded in Sect1on 55 of the Building and

Construction Workers Act.

32. It is tﬁe admitted case. of -the complainant that the building
construction work in the course-of which the fatal accident occurred
on 17.05.2014 had ‘-beein eﬁtr;uste‘d’ b},y:;'-jthe ‘land owner company,
through a formal contract to the-'gonstruet%gn contractor company. It is
indicated in the complaint ‘itself that I"‘fhe Cbnstruction contractor
company had got itself registered with ‘ti-le statutory authority of the
appropriate government in compliﬁ-ea‘-l ‘.with the requirements of
Section 7. The certificate of. reglshatl@n descubes the construction
contractor company to be the establz.shmem for purposes of
construction of “DLF Capztal Greens Pm]ecz‘ by it, it being-a project

of “residential buzldmg , the work' .to bé carried out. durmg

© 02.01.2012 to 17.11.2014," its representative Mr. Surindef Mohan

being the “employer” in-charge of the construction work at site. It is

an undisputed case here that the construction contractor company had
given the intimation about the commencement of the work in

compliance with section 46. It is also admitted that the intimation
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about the fatal accident was given by the construction c¢ontractor

company abiding by its responsibility under Section 39.

33.  After setting out the facts pertaining io the fatal accident on
07.05.2014, while referring to  the pfevious such incidents, and

describing the positions of the petitioners (as indeed of three-'o,thers

who are not before. this "court)- vis-a-vis the two companies, the

complainant has narrated .its case in the complaint in the follbwing

manner:-

“3. That Sh. Mohit Gujral Chairman, Sh. Rajeev
Talwar, Managmg Director, Sh. Sriram Khattar, Director,
Sh. Ashok Kuamr Tyagi, Director, Sh. Sudhir Sahgal,
Director of M/s. DLF Universal Ltd., Shopping Mall, 3!
Floor, Arjun Marg, DLF Ciny, Block E, DLF Phase 1,
Sector 264, Gurgaan Haryana 122002  are the _
“Directors” and Sh. AM Nazk Group Executive
Chairman, Sh. K. Venkataramanan, CEO & MD, Sh. MV
Kotwal, Whole time Director & Preszdent Heavy Engg.,
Sh. S.N. Submhmanyan, Whole‘ me. Director & Sr. EVP
(Infrastructure & comfmctzon)a ShyR. Shankar Raman,
Whole time Director & CFO, Sh Shailendra Roy, Whole
time Director & S¥. EVP (Corporate affairs & power) and
Sh. Daljit Singh — Project Director, (In-charge of the
construction site) of M/s. Larsen & Toubro Ltd. are the
“Directors” of M/s. Larsen & Toubro Ltd. and Sh. Harish
Vaid, Manager (Indl. Relations) is the Manager of the
construction site within the meaning of Section 53 of the
said Act (hereinafter called the accused for the purpose of
the Act, in the presenl case)

4. That on dated 17.05.14, at about 3 50 PM, an
accident reportedly. occyrred at the construction site
namely. “Capital Green Projects” located at 15 Shivaji
Marg Delhi-15 at tower no.14 having 21 floors. Upon
inspection of the ‘Construction Site’ on 18.5.2014 at 11.00
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AM and further investigation on 24.5.14 at 4.00 PM along
with Sh. R.N. Dahiya, Director (ISH) and Sh. J.N.Jain, Dy.
Director (ISH)/Inspectors of Building & Construction, it
was revealed that a worker namely Ankit Kumar, Painter,
was working in tower No.14 on the eighteenth floor and
was reportedly engaged in the work of applying paint on
the face of the wall, fell to the ground, causing him severe
injuries resulting in death.

3. That besides this, prima’ facie, it appeared on
inspections - that  the management failed to ensure
adequate site management as envisaged in the provisions
of the Building and other Construction Workers

. (Regulation of Employment and Conditions of Service)

Act, 1996 and the Delhi Building and other Construction
Workers (Regulation of Employmert and Conditions of

Service) Rules, 2002: Management had _not taken all.

appropriate_measures as per-the said Act and Riiles
framed thereunder to prevent acczdents at building site of
such proportzon and magmtude -

- 6. That there have been. 5 fata/ acczdenzs resulting into

loss of lives of 5 workers-in the recent past, at the same
site. But, it is clear that they hdd not learnt any lessons

out of previous series of fara/ agcidents.  Apart from’

notices, a prohibitory order was also issued to. them to stop

the _constryction work_of entire_site till _complete/full

compliances of all the safety provisions as mentioned in
the said Act and Rules Jrames thereunder as applicable on
he construction site of this rzagnn‘ude were made.

7. That further, repea;fed deaths_clearly pointed io
neglect and commissions & omissions and lack of due
'dili,qence towards all_aspects of -human lives, safety and

welfare at their site as ewzsagen’ in the said Act and Rules
Jramed thereunder.

8  That during  the course of inspection and

investigation, -the following breach of the provisions of the-

“said Rules” read with the “said Act” were observed:-
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) .contmventzon of i Ruls' 39 ef_

I’ That the workers working at height were not
provided with safez‘y belts and Personal Fall Arrest

Systems (PFAS), in contravention of provisions of ‘Rule
42 and 178 of the said Rules.”

1l That the safety nets were not provided at the
construction site where the workers were allowed to work

at height, in contravention of provisions of Rules 42 and

179 of the sazd Rules.

. That the platforms and balconies, from. where a

worker is liable to fell, had not been provided with suitable
& safe guardrails and toeboards of adequate strength, in

contravention of the provisions of Rule 196 of the said
Rules.

IV, That more than 500; ie. 2700 workers were

ordinarily employed at the censtrucz‘zon site but_Safety
Officers as per qualification anid condztzon of service.as
laid down in Schedule VIII of the said Rules had not- been
appointed, in contravention* of the provisions of Rule 209
of the said Rules read wzz‘h Seclzen 3 8 of the said Act.

V.  That the managemem‘s ha ot 7mplemented their
Health & Safety. P@lzcy ‘iny ,';rlez‘ter and spirit, in

he sazdzRuZes

9. That the_above accused persons are_thus guilty 07’
contravening the, provisions of Rules 39,42,178,179, 196
and 209 of the said Rules. reqd with; Sectzons 38,40 and 53
of the said Act which is punishable under section 47 of the

“Said Act” for an imprisonment for a term which may

~extent to 03 months or with a fi ne whzch may extend o

Two Thousand Rupees or with both.

(empha31s supphed)

Yy

34. The reference to the prohlblto1y order having been 1ssued by the
statutory authority on 26.05.2014 vis-a-vis the project site, being a
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subsequent action, there is no case of any violation of the said

prohibitory order. -

35. " In the complaint, aside from certain other deenments, reference
was made to inspection form/zepoﬁé dated 18.05.2014 and
24.05.2014, show cause notices dated 26.05. 2014 and 04 07.2014,
reply dated 18.06. 2014 of the’ land owner company and replies dated
04.06.2014, 17.06.2014 and.04.08. 2014 of the constructlon contractor
company. The reply dated 17.06. 2014 of the construction contractor
company, in turn, referred to letters dated 20.05.2014, 03.06. 2014 and
25.04.2013 and health and safety pohoy, as communicated vide letter

+ dated 25.04. 2013 -As men‘noned ea111e1 pursuant to the directions

issued, by order dated 24 09.2018, the complainant has filed- the

counter—1eply dated 28.09. 2018. In this 1eply, the exchanoe of the
abovesaid correspondenoe, reliance! whereupon is made by the

petltlonels has been acknowledged .

36. The docuinents in wh10h~ rega1d “there is no dispute, upon .

_perusal, show that the land owner company had entered into a.contract
S on 29.03.2012 with' the constructlon contractor  company.

‘ Concededly, the geneml condltlons of the sald contract, as form part

of its thlrd annexure, clearly reveal that the construction contractor -

company had taken over the entire responsibility for every aspect of
construction 1nclud1ng safety compliances, l1ab1hty towards i 1nsurance
and labour laws. The followmg stlpuhnons in the contract need to be

extracted for confirmation of the above aspect:-

“79.0 SAFETY PROCEDURE
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~all workzng places.

79.1 The contractor shall incorporate in his operations
the_requirements of all the ‘Safety Codes’ issued by the
Bureau of Indian Standaids and provisions of the National
Building Code of India 2005 including any amendments
thereof. The: Building -and Other Constriction Workers

(Regulation of Employment and Conditions of Services):

Act, 1996 and any other applicable statutory rules and
regulations. These requirements shall apply in all cases
except where the regulations of the local authority require
more stringent measures to -be taken. Where ' the
requirements of BIS Codes and/or National Building Code,
the Building and Other Construction Workers (Regulations

of Employment and Conditions of Services) Act, 1996 are.
- duplicated by the local regulations or the “Safety Manual”

provided by the Owner, the .nmiore Stringent of these
regulations shall be deemed t@ apply The Safety Manual
provided by the Owner s -onl) uggesz‘zve and shall not
cast any Izabzlzty on the:© 0wne Gis

79.2  The contractor shall prevzde safe means 07’ acceess ro

' 79.3 The contractor Shall .be solely responsible _for

proper _desion of the: scaffol zn,q,-ﬂ stemporary _accesses,

ladders and ramps. f@7 mbrieand: h@zsz‘m,q arrangements, -
- cranes ete. to_ensure Safety Gf:workmen as well as-the

works. All scaffolds, ladders and other safety devices shall

be maintained in safe condztzons Only z‘ubular scaﬁ’oldmg o

shall be used.  “"sc i i

79.4  All necessary personal saferv/protectzve equzpmem‘ '
" first aid kit, medically trained personal, fully equipped

ambulance and_any other facilities as per the statutory

requirements should be dlways available on the site for

use. The contractor shall take adequate steps fo ensure
proper__maintenance _and use of equipment by hzs
employees/stajj‘/personnel and workers.

79.5 Adequate precautions shall be taken to prevent
danger from elecz‘rzcal equzpmem‘
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'79.6 No materials on the site-of work shall be so stacked
or placed as to cause danger or inconvenience to any
- person or the public.

- 79.7 The contractor shall provide and maintain all
necessary temporary fire protection and fire . fighting
Jacilities at the site during the execution of the works in
accordance with the National Building Code of India 2005
and the statutory regulations. The contractor shall ensure
that all gases, fuel and other dangerous and explosive
materials and goods are stored and handled in a safe
manner and in accordance with the statutory regulations.

79.8 The contractor shall notify the engineer immediately
of any occurrence of m:shaps or_accidents that results in
death or_injury (including grievous injury) as defir ned in
the Indian Penal Code. Such .initial notification may be
verbal and confirmed in writing thereafter and shall be
Jollowed by a comprehensive written-report within 24 hrs
of the occurrence/mczdent The contmctor shall duly -

Prmczpal Employer 5" answem é- ‘:and liable to all

investigating and le;zal am‘hon ,S‘szzncludzn,q Court of Law
and the Owner shall not havé any part or liability in this
regard. The Contractor alone shall be responsible and.
liable to compensate the, victims.-immediately on the
occurrence of the mishaps or accidents and also protect
and indemnify and hold harmless the owner, the engineer .
‘and all persons who may be associated with or connected
with the owner or the engineer and to reimburse all legal
and financial costs, if incurred, by the them in z‘hzs regard.

79.10 All consequences, damages or lossés arising by
reason of any violation of the safety requirements resulting- -
© in_any injury or loss.of life to the contactor’s or any sub-
contractor’s Emplovees/Staff/personnel and Workers/Third
. Party (non-fatal/fatal) shall be met by the contractor who
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alone will be responsible for handling and disposal of the
accidental cases with  Government/non-Government

‘authorities. . The Contractor shall be bound to pay

compensation to the persons for the injuries sustained or
death owing to neglect of the safety precautions should any
claim proceedings be filed against the owner/éngineer.
The contractor hereby agrees to indemnify the owner and
the engineer against all liabilities and keep the owner, his
employees, personnel, agents, representatives and anyone
connected with ‘the owner, protected from civil and

criminal prosecution in such cases and be answerable for

the same before all authorztzes

79.11 Within one week of commencement _date, the
contractor shall submit - z‘o the engineer, a detailed and
comprehensive contract shall Submzt to_the engineer, a
detailed and- comprehensive conz‘ract specific site safety
plan, based on the requzrements Stated in_clause 79.1

" above. The site safety plan. shall mclude detailed policies,

procedures and regulations which, when implemented will
ensure safety of all the persons, ineluding third parties on
or in the vicinity of | z‘he site (zncludmg without limitation
persons to whom access:to z‘he site:lias been allowed by the
contractor). The contracz‘or .5hall; from_time to time as
necessary, produce supplements «to'the.site safety plan such

" that it is at all times -4 detiiled, comprehensive and

contemporaneous statement by the contractor of his site
safety and industrial health, obligations, responsibilities,
policies and procedure tunider the laws of India) or as
stated in the contract or elsewhere relating to work on site.

79.12 Any omission, incomsistency or error in the site
safety plan or the Engineer’s concurrence or rejection of
the Site Safety Plan and/or supplements thereto shall be
without prejudice to the Contractor’s obligations with

‘respect to Site safety and industrial health and shall not
excuse any failure by the contractor to adopt proper and

recognized safety- plﬂacz‘zces throughout the execution of

works
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79.13 The contractor shall adhere to the Site Safety Plan
and shall ensure that all sub-contractors of all tiers have
copy of the Site Safety vlan and comply with its provisions.

- The contactor shall appoint a qualified and experienced
person as Site Safety' Officer io act as Manager of the Site
Safety Plan_and who will be responsible for_all safety
matters related to the works. The contractor shall, from
time to_time, provide such other personnel and resources
as may be required to ensure effective operation of the Site
Safety Plan. The said Site Safety Officer shall submit
regular safety reports to the Engineer in accordance with
the requirements of the Engineer and all relevant statutory
authorities, . as  required by ‘Applicable laws and
regulations.  The contractor shall submit on a monthly
basis a Certificate of Compliance Jor Health, Safety and
Environment as given in-Appendix. M

" (emphasis supplied)
37. It appears that in the‘v;'{dike of the .fé.irt’éil incident that occurred on
28.02.2013 (death of Magbool), dt the‘lséfiﬁé very site, prohibitory order
followed by revocation order had _Bé@@_zi's‘sued on 01.03.2013 and
08.03.2013. Against the sa1dbackdr®p the construction contractor
company had taken steps forgettmg'the :,-;'afety audit of the project
done.  An audit report dated 03.04.2013 was submitted to the

authorities by the said 'c'(‘o'mpany‘-undergt:‘he cover of its letter dated

PN

) 25.04.2013. Reference to the said audit report and the correspondence
| exchanged in such regard was made by the construction contractor
company in its letter dated 17.06.2014, which is part of the material
that was submitted with the criminal ~complaint leading to the
impugned order being passed. In the reply affidavit dated 28.09.2018,
the complainant also confirms that National Safety Council (NSC)

which had conducted the said safety audit had given a satisfactory
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-ofhcers in such 1nspec‘tior"i-f at";-

. 5 O
report in respect of the safety measures that had been adopted by the 3

management of the said company and in view of such audit report, the

- construction work was allowed to be resumed

38. - As noted earlier, it is admitted oase even for the complainant
that in terms of the intimations that had been given, Mr. Daljeet Singh,
the Project Director of the oonstruo’uon contractor company, was the
person “mcharge of the const1uct1on site” and Mr. Harish Vaid,
Manager (Internal rela-tlons) was the Manager of the Construction Site,
within the meaning of Section 53 of the Building and Construction
Workers Act. As also noted earher both the said acoused persons

have not challenged the summomng order :
. i L. .

39. It was also brought out duung the course of heaung that at the
time of inspection(s), leadmg to 1nspeét1on reports dated 18. 05 2014,
24.05.2014 being prepared it was' Mr ‘Dalgieet Singh, who was found

-+ as the person incharge of tllje .s:it, S h "g;‘;afs‘sisted the complairiant’s

vl;

-t-hex *w’-fThe report, prepared on
mspectlon carried out in the forenoon of 18.05. 2014, is the most
crucial 1nspectlon report for purposes of the. case arising out of thei
meident tmt occurred in the af‘emoon of 17.05.2014. It concededly
noted, vis-di-vis the requirements of Rules 142, 178 and 179 that
Personal Fall Arrest System. (PFAS) and safety. belts had- been
arranged but not provided.to the workers. It also noted that common
safety system had not been provided “at various plaoes” though not
speolfymcT the locat1ons where there was such deﬂc:1ency in. due

compliance. It conﬁrmed that h.ea—lth and safety policy, as required by
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Rule 39 had been formulated, the breach of the statutory rules was’

noted for the reason such policy had not been submitted fér,.approval.

. The report, at the same tim@, confirmed that the inspecting officer had

found and verified that safety committee and emergency action plan in

terms of Rules 208 and 36 respectively were in position, the breach of

Rule 209, however, being inferred for the reason qualifications of the:

“safety officer” were not shown. In the brief note of the Conciu‘ding
part of this report, it was further obsefved that the temporary 'platfo'rm
from where the worker had fallen did not have the provision-of toe
board or guard rail. = The ‘inspecti-oﬁ report dated 24.05.2014 is in
continuation of the repoit dated -18”05;’201‘4 and mainly noted that
Ankit Kumar (the deceased Wbr'-ker)wzié ‘applying paint on the face of
the wall at the 18" floor level when he had slipped and fallen to the
ground, he not wearing the safety belt®1PF AS at that point of time.

40.  Pursuant to the inquities which were raised in the wake of the

fatal incident of 17.05.2014, the ‘construction contractor company had
admittedly sent various letters including letters dated 20.05.2014 and
03.06.2014 followed by another dated 17.06.2014, the last referring to

the previous correspondence, which coricédedly includes submission

by the construction: contractor cbmpany and yet another safety audit

report obtained ﬁ'bm National Safety Council, Delhi Chapter, such

* audit having been undertaken on 24" and 25" May, 2014. 1t was

submitted by the construction contractor company that it was in full

compliance with the statutqrily prescribed health and safety measures, « -

this havi‘ng been confirmed by the safety audit report of May; 2014,
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. the safety policy having been formulated and- forwarded to the
authorities by letter dated 25.04.2014, duly qualified duty safety
officers having been deployed at site, the steps taken inclusive of the

- following:-

“2.  On site safety measures .

a). L&T has deployed (3) Safety Managers, (5)
Safety Engineers (12) Safety Supervisors and (30)
Safety Stewards at site to control and monitor the -
safety measures. '

g - b). L&T. hav provzded personal  protective
- , Equzpment to all w07 Teer's, and n‘s usage is enforced
v/ prior to consrrucrzon szz‘e entry _

¢). The workers avé. brzéfed about the hazal ds
involved in partzculai acz‘zvzzfy before start of the

shift.

d). L&T has pr orecred zhe ﬂoor edge with hard
barricades. L i

e). L&T has protecz‘ed all openmgs cut outs with
reinforcement mag.- "

b L&T has closed all lzft shafts with gates.

g. Safety- catch els. are: provzded below 6 m of
live working ﬂoor around ‘Periphery to prevent fall
of materzals and men.

q

h).  All plants and machineries are fitted with
safety device and are frequently inspected and
tested for safety compliance. : =

). Al electrz'cal connections are routed through
RCCB, MCB and at source through ELR to avoid
any electrocution and overload protection.

3. . Medical and other fdciliiz’es :
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a).  Round the clock ambulance and first azd
faczlztzes prowa’ed at site.

b). Well maintained canteen at Site and workers
habitat area. = : |

c). Continuous water facilities for drmkmg and
sanitation Jacilities. '

d). Mobzle, toilets at various places at site and
permanent sanitation facilities in workers habitat
area.

Apart from the above, all-the safety and welfare aspects
of the workers are duly taken care of at the work site. .
That L&T had got the Safety Audit conducted by National
Safety Council, Delhi Chapter in the year 2013. The
Audit Team -after doing extensive: survey / checking at

site, submitted its report. T} he\‘re,lgvant excerpts of z‘he
reports are as under : R

a). Ms. L&T had prévzded adequate no. of
Safety Officers to deal ,wzth the requirements of
 safety managenen 'zn thé Plant. There is proper
work distribution 'ambizgs 2se Safety Officers to
prevent clash inr espon 91bzh; ) s | |

'b).  The owner Had appomted expert consultant
‘organization M/s. Turner, who has appointed

NEBSOH gualified Safety Officers.

¢) work at He_zfght permit: In Indian Construction
majority of fatalities occurs due to fall of workers
Jrom height. Due to this high probability, it had

become necessary to ensure implementation of -

Height Work Permit. Under the permit only those’
workers are allowed to.proceed or work at height
Jor whom safe access — like ladders are provided:
and safe work place like scaffolds exists there. This
system is provided by L&T as shown to the
Auditors. S S
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d) Persenal Pr'o‘tee:tiv,e_ Equipments -

o The use of safety hel;ﬁet. by all the construction
- workers was almost 100%.

o The use of safety belts by those who were

" working on external side and have potential
hazard of fall, was more than 98%, as one
worker was found working without anchormg it
with rigid support. :

o Use of safety shoe was observed almost 100%.
e)  Lifting Eéztipment and Tackles

~ M/s L &T had get numerous lifting equipments and
tackles. The safe use of one lifting equipment was
checked. It was found that the. operator was duly trained

and the operator and the szgnaler were undez standing, the ‘

signals very well,
ﬂ Hazards of Workzng: at Hezghz‘

L&T had taken the followmg measures to prevent fall of
workers from hezght .

o All the openmgs aA ’fle33eitions were found

covered with bar vt "

o All the floor edges were Suztably fenced with

appropriate hand rails. -
o The stairs were cleaned for preventzon of slzppmg
due to slzppery ﬂoor

That in view of the observaz‘zons of National Safety
Council (Delhi Chapter) in its report after conducting
extensive checks/surveys on site, it can be safely inferred.
that the Establishment has been complying with all the

safety norms-as required under the law including BOCW -

(RE&CS) Act. Any mishap at site despite best protective
measures could be an accident only with no human fault
or ervor. L& T has done its best to comply with all the

!

Y
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safety norms, which have been subject matter of surprise
checks and the same have been found to be in order.

Without prejudice to what is stated above, it is

submitted that L & T had aiso got another Safety
Audit Report done during 24- 25" May, 2014 by the -
'National Safety Council Deihi Chapter and nothing

adverse has been reported in the Audit Report

submitted, Copy of the Safety Audit report and the

relevant photographs of the site are annexed as-

. Annexure A (colly). Further, the establishment has got

its audit done from DGFASLI and the report -is

awaited and the same shall be submitted as and when

itisr ecezved

‘41.  The questions_ relatingv to corpordte liability aild vicaripus
criminal liability of those connected to a corporate body have come up
in the past before the coui*ts in the context of 'simila_r' provisions
contained in Various\sta‘tutes includingi.Sc%ction 141. of the Negotiable
Instruments Act, 1881 (fOl" short, "‘N‘e:gotiable Instruments Act”);
Section 34 of Drugs. and Cosmetlcs 'A'ct 1940 (for short,” “Drugs
Act™); Se«.,tion 17(1) of the Prevention of Food Adulteration Act 1954

(for short, ‘PFA Act”) and Section 33 of the Insecticides Act 1968
(for short, “Insect101des Act”).

42. - On corporate criminal liability, the following observations of a
constitution bench of Supreme Court in Standard Chartered Bank &

Ors vs. Directorate of Enfm cemem‘ & Ors (2005) 4 SCC 530 p10V1de ‘

useful guidance -

“There is no dispute that a company is liable to be
prosecuted and punished for criminal offences. Although
there are earlier authorities to the effect that
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. '
corporations cannot commit a crime, “the generally
accepted modern rule is that except for such crimes as a

_corporation is held incapable of committing by reason of
the fact that they involve: personal malicious intent, a

corporation may be subject to indictment or other
criminal process, although the criminal act is. commztted
through its agents '

11

XXX

As in the case of torts, the geveral rule prevails that the
corporation may be criminally liable for the acts of an
officer or agent, assumed to be done by him when
exercising authorzsed powers, and wzthouz‘ proof that his

act was -expressly authorised- or approved by the

corporation. In the statutes defi ining  crimes, the
prohibition is frequently’ directed: against any “person”
who commits the prohibited det,.a id.in many statutes. the:
term “person” is defined. Even ithe persom is not
specifically defined, it necessarzly iicludes a corporation.
It is usually construed td-include. g; corporation so as to
bring it within the prohzbzz‘zon @fe:z‘he statute and subject n‘
to punishment. In most.of the: statii os; the word ¢ person
is defined to mclude @ corporatzo; »

.r,.

XXX

Inasmuch as all crzmmal and quasi-criminal offences are
creatures of statute, the amenability of the corporation to
prosecution necessarily depends upon the terminology

“employed in the statute. In the case of strict liability, the

terminology employed by the legislature is such as to
reveal an intent that guilt shall not be predicated upon

the automatic breach. of the statute but on the

establishment.of the actus reus, subject to the defence of

" due diligence. The law is primarily based on the terms of

the statutes. In the case of absolute liability where the .
legislature by the clearest intendment establishes an
offence where liability arises instantly upon the breach of

the statutory prohibition, no particular state of mind is a
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prerequisite to guilt. Corporations and individual
persons stand on the same footing in the face of such a
statutory offence. It is a case of automatic primary
responsibility. Therefore, as regards corporate criminal
liability, ‘there is no doubt that a corporation or company
could be prosecuted for any offence punishable under

law, whether it is coming under the strict liability or
under absolute liability. B

XXX .

All penal statutes are to be strictly construed in the sense
that the court must see that the thing charged as an
offence is within the plain meaning of the words used and
must not strain the words on any notion that there has
been a slip that the thing is so clearly within the mischief
that it must have been intended to-be included and would
have been mcluded if thought of.: All-penal provisions like
all other statutes are to be fairly construed accordzng to
the Zegzslatzve. intent as expressed.inthe enactment.”’

43. By virtue, inter alia, of '-thegrgg-’is'ﬁ'ation. dated 22.02.2012
granted to the constructions contractor ‘:éQmpany by the r_espondent
- under Section 7 of the Building and Construction WorkérS"Act the
complamant was pr1vy to the above-said contractual arr angement Vis-
a-vis the project in question. betwéen the-land owner compary and the

construetion contractor company.

44. It is vivid from bare peiusal of the provisions of the Building
and Construc‘uon Workers Ac,t as indeed the rules framed thereunder,
that the land owner compary having chosen to outsource the work of
the constructions, had passed on the responsibility for all compliances
to be made by the .constructiOn contraétor company in terms of the

1
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law, and the contractual alrangement to which detailed references
have been made above. It is the constructlon contractor company

which was given the responsrbrhty of carrying out the construction

work and, for such purpose, engage the workers. Under the law, it is .

the construcuon contractor company which, in the present case, is “the

employer” _ the establishment which was to make compliances for
safety measures to be put in posmon There is no responsibility
shown of the land owner company, Or anyone connected thereto, this
having been clearly understood and exphc1tly so stated even in the
contract entered upon by it Wlth the construcuon contractor company
on 29.03.2012. Thus, nelther the land owner company nor those in-
harge of or 1espons1b1e to the condlet of its business can be
prosecuted for the offence under Section 47 of the Building and
Construction Workers Act on 1he facts sét out in the complaint from

which the present petitions arise..

45, The case against the consuuctlon comractor company and-those

stated to be in-charge of or 1espon51b1e f01 conduct of its business,

however, would stand on a duferent footmg and thus, need scrutiny

separately.

46. In Municipal Corporanon of Delhz vs. Ram Krshan Rohtagz and
Ors., (1983) 1 SCC-1, while deahng with the appheabrhty of Sectron
17(1) of PFA Act, the Supreme Court observed as under -

“[5. So far as the Manager'is concerned, we are satisfied
that from the very nature of his duties it can be safely
mierred that he would undoubtedly be vieariously liable
for the offence; wcarlous liability. being an incident of an
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offence_under the Act So Jar as the Directors are
concerned, there is not even a-whisper nor a shred of
evidence nor anything to show, - apart  from the
presumption drawn by the complainant, that there is any
act committed by the Directors from which a reasonable
inference _can _be drawn that they could also be -
vicariously liable. In these circumstances, therefore, we
find ourselves in complete agreement with the argument
of the High Court that no case against the Directors
(Aecused 4 to 7) has been made out ex facie on the
allegations made in the complaint and the proceedings
against them were rightly quashed, ‘

(emphasis supplied)

47. F ollowing the aforesaid: im‘l"ing-, ',i-’n construing the effect of
Section 34 of the Drugs Act in a dec’isi-@ﬁf‘;lzéported as Sraz‘e"of Haryana
vs. Brij Lal Mittal and Ors., (1998) 5 SCC 343, it was held thus:-

"8 ..the vicarious liability of a person for being
prosecuted for an offence committed under the Act by a
company arises if at the material time he was in charge of .
and was also responsible to the company for the conduct
of its business. Simply because a person is a director of
the company it does not necessarily mean that he Sulfils
both the above requirements so as to make him liable,
Conversely, without being a director a person can be in
charge of and responsible to the company for the conduct
of _its buisiness. From the complaint in question we,
however, find that except a bald statement that the
respondents were directors of the manufacturers, there is
no other allegation to indicate, even prima facie, that
they were in charge of the company and also responsible
1o the company for the conduct of its business.”

(emphasi_é supplied)

Crl. M.C. 1873/2015 & connected- ‘ L Page 40 of 54




¢y

48. . The counsel for the petitioneis{ ha{z_e piaced ré_iiahce on'National
Small Industries Cérp__n. Ltd, v&. Harmeet Singh Paintal, (2010) 3 SCC
330 and Poo‘ja Ravinder Devidasani vs. State of Maharashtra and
Anr., (2014)16 SCC 1 both dealing with issues of vicarious liability

‘under the Negotiablé Instruments Act. ‘In National Small Industries

Corpn. Ltd. (supra), it was observed thus:-

“13. Section 141 is g penal provision creating vicarious
liability, and which, as per settled law, must be strictly
construed. It is therefore, not sufficient to make 4 bald
cursory . statement " in. g complaint that the Director
- (arrayed as an accused)«is in charge of and responsible
to_the company for the conduct of the business of the
company without anything more.as to the role of the
Director. But the complaint should spell out as io how
and_in what manner Respondent I was in charee of or
was responsible to the qcéused; Company Jor the conduct
of its business. This I8 in_consonance with strict
interpretation of penal. statuté, g;ei&peciallv. where such
statutes create vzcarzouslzabzlzty .

4. 4 company mayhcanuber of Directors and
10 make any or all the Difdctors as accused in q

complaint merely on the basis of a statement that they are

in charge of and responsible for the conduct of . the

business of the company without-anything more is not a .
sufficient or adequate Julfilment of the requirements

under Section 14]. -

(emphasis supplied)
49.  In Pooja Ravinder Déviddsam’ v_(sup'ra)v while observing that “g’
director of a éompany is liable to be convicted for an offence

committed by the company if he / she was in charge of and was

responsible to the company for the conduct of its business or if it is
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proved that the offence was-committed with the consent or connivance

of, or was attributable to any negligence on the part of the Director

concerned’ and noting that “in the entire complaint neither the role of

the appellant in the affairs of the company was explained nor in what
manner the appellant is responsible for the conduct of business of the
company was explained”, the prosecution against the appellant for the
offence under Section 138 of the Negotiable Instruments Act -wés

quashed.

50. While examining similar questions vis-a-vis Secﬁon 33 6f
Insecﬁcides Act, in judgment 1f¢poftéd as State of NCT of Delhi vs. |
Rajiv. Khurana, (2010) 11 SCC 469, taking note of the law which has
developed primarily in the Contekt. of ’T{Section 141 of Negotiable

Instruments Act, it was held thus:- :

“17. The ratio of all these cases is that the complainant is
- required to state in the complaint how a Director who is
sought to be made an accused, was in charge of the
business of the company or responsible for the conduct of
the company's business. Every Director need not be and
is not in charge of the business of the company. If that is
the position with regard to a Director, it is_needless to
emphasise_that in the case of non-Director officers, it is
all the more necessary to stare what were his duties and
responsibilities in the conduct of business of the company
and how and in what maviner he is responsible or liable,”

(emphasis supplied)

51. Reliance has also been Jplace_d on the decision of the Supreme

Court reported as S.M.S. Pharmdceuricals Ltd. vs. Neeta Bhalla,
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1 (2005) 8 SCC 89; Guhmald SaZeS vs. Anu Mehta, (2015) 1 SCC 103

and Standard Chartered Bank vs. State of Maharashtm (2016) 6 SCC
62, all cases dealing w1th issues relating to the effect and 1mp0rt of
Section 141 of Negotiable Instruments Act.  Taking note of such
decisions in Jwala Devi Enterprises P. Ltd. vs. Fadi El Jaouni, 2018
SCCOnline Del 10030 this (“ourt culled out the settled law as under:-

”14 The guzdmg prmczple,s with reference to Section

141 of the Negotiable Instruments Act, 1881, whzch are .
now well settled by judicial pronouncements,- some of

which have been noted above, may be summarised

thus:— -

(i) It is only those persons who_are in
charge of or responsible for the conduct of the .~
business of the company at the time of
‘commission of the offence under Section 138
of the Negotiable Instruments Act 1881 who
can be subjected to criminal action with
| refel ence to Secllon 141;

(u) If the person committing an offence
under - Section 138 -~ of the Negotiable
Instruments. Act, 1881 is a company,_the
‘person who was signatory to the cheque which

is dishonoured is_clearly responsible for the
incriminating act and would be liable to be
proceeded against under Section 141 (2);

(iii) By virtue of the off‘ce they hold, the
persons__working -in_the capacity of the . '

' Managing Director _or Joint Managing -
Director are deemed to be in charge of. and -
responsible for the conduct of the business of,
the company and, therefore, can be pr oceeded :
against in'terms .of Secz‘zon 141;
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(iv) Merely because a person is a director
of the company is not sufficient to make him
liable under Section 141, there being . no
deeming that by holding such position he is in
charge of, or responsible for the conduct of
the business of, the company within the
meaning of Section 141;

(v) - It is necessary for the complainant to
specifically aver in the complaint that at the
time the offence was committed, the person
sought to be prosecuted was in charge of, or
responsible for the conduct of the business of;
the company in terms of Section 141, there
being no_need for further particulars to be
given_in the complaint about his role, this
being subject to proof at the trial; '

(vi)  The person who has been summoned as
an accused for offence under Section 138 of
the Negotiable Instruments Act, 1881 on the
basis of averment that he was director of the
company accused, ‘he being in charge of or
responsible for -the conduct of its business
cannot get the complaint quashed by the High
Court by filing a petition under Section 482 of
the Code of Criminal Procedure, 1973 merely
on the ground that no particulars as to his -
role have been set out in the complaint; and

(vii)  The person who has been summoned as
an accused. for offence under Section 138 of
the Negotiable 'Instruments Act, 1881 by
invoking the provision contained in Section
141 may persuade the High Court to quash
the process’ in exercise of its inherent power
under Section. 482 of the .Code of Criminal
Procedure, 1973 by furnishing “some sterling
incontrovertible _material _or___acceptable -
circumstances” substantiating his contention -
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that he was not in charge of nor responsible -
for the conduct of the business of the company
“at the time the offence was committed” and
thereby showing a case that making him stand
the trial would be an abuse of the process of
court, but not otherwise.”

o (emphasis sup‘pliéd)
52. -Having regafd to the statutory scheme and also the stipulations
of the contract dated 29.03:2012, there is no escape from the prima
facie conclusion that the COnsfruction contractor company is not only
the principal employer of the workers engaged in the construction
project where the fatal accideri’cﬁfto§>1< place but was also responsible for
arranging all the prescribed séife’fy 1neasg1jed under the Rules. Section
47 read with Section 53 of the Builditig e;ﬁd'Cdnstructioh Workers Act
thus creates a corporate ¢r 1m1na1 11ab1hty agamst the said company and
by virtue of the pr1n01ples of V1car10us cr1m1na1 liability, every person

who, at the t11ne when the sa~1d,o£fen S s‘committed, was in-charge .

of, and was respon31ble to the;-'isa ny for the conduct of its

business, -as well as the Acompany, al.é:md’;éémed to be liable to be
proceeded agalnst. - Just as in the case of Section 141 of Negotiable
,Instrmhents Act, by virtue. of th’e;..;ofﬁcc; they hold, such persons as
.work in the capacity of a managing director or the joint managing
director or, for that matter, persons employed as in-charge of the
construction work at site, bé it in a managerial position or in any
- supervisory position, are deemed to be in-charge of and responsible
‘fo'r the conduct of the business, to the company. They can, therefore,
be proéeeded a.gainsf in terms of Section 53. At the same time,

however, merely because a person is a “director”- of the company is
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not sufficient to attract Section 53, there being no deeming that by

holding such position he is rendered to be one who is “in-charge of”

- or “responsible to the company” for the conduct of its business. As is

also well settled in -the context of prosecutions under the Negotiable
Instruments Act, though it is necessary to spéciﬁcally aver in the
complaint that the person‘so.ught to be prosecuted was in-charge of or
responsible to the company for the condgct of its business ‘-‘az‘ the time

the offence was committed”, there is no requirement in law for “firther

particulars to be given” in the c_dmpl_aint about his role, this being

subject matter of proof to be adduced at the trial.

53.  Inthe considered view of this C&bygﬁ,v:the words “for ihe' conduct
of the business of the company” appeafmg in Section 53 are most
crucial, ial*egnant with meaning andfprc%Vide the key to determine
whether a person cqnneéted to the coﬁnpaijny may be held accountable

for the acts of commission ‘or-omission“¢onstituting the offence under

‘Section 47 of the Building :and Gmsﬁnﬁicﬁ;’éﬁ‘Woﬂwfs Act. After all,

it is the status of being “in-charge of’ or being “responsible” for such”

business of the company that exposes the individual to vicarious

“criminal liability. If the act-of commissioti-or omission is attributable

to the‘neglect of the person or on acéount of his “comnnivance” or for
that matter, with his “consent”, sub-section (2) of Section 53 .dii‘ectly
attracts the application of penal ﬁrovision. For th’e deeming clause
contained in sub-section (1) of Section 33 to kick in, the_re has to be a
nexus between the area of responsibility of the pefson concerned, on

one hand, and the act of commission or omission leading to the
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contravention of the rules under Section 40, on the other. -To put it
more pre01sely, and clearly, i 1n the context of the offence under Section
- 47 of Bu1ld1ng and Const1uct1on Workers Act, the 1espons1b1hty Vis-a-

vis the Spe01ﬁc rule framed unde1 Section 40 (the breach of which is

alleged) has to be shown to be in existence for a person connected,

with the business of the company presumed to be “in-charge”

“responsible”. There can be no thumb rule that every .person “in-
charge of “ or “respons.;ible-to”: for the conduct of the busi'ness of the
company in the general sense of the term would be vicariously liable
“under the criminal law whetherl.to'r not he was expected to play any
specific role or disch'arge respohsibﬂ'ity =towards a specific rule, at the

stage when its breach has led to the fatahty or serious incident.

“

54, A different approach tham the one iahove to the subject might

lead to unjust 1esu1ts ‘ Th1s may '; 111ustrated by two simplé

examples. ~ As noted earher the emrployer (establzshment) is duty

bound, in terms of Sect1on 46(1)(g) '.glve intimation, pr1o1 to

commencement of the bulldmg or other constructlon work as'to the
name and des1gnat1on of the person who will be “in overall charge” of
the buﬂdmg or such const1uct1on work.”: I—Iavmg regard to the scheme
of the enactment and the rules framed thereunder, the employer

(establishment) is also 1espon31ble to frame a “safety policy” (rule 39)

and also to appoint and deploy a “safety officer” (rule 209). If the -

. breach relates to default in ﬁammg of a written statement of safety
policy, or appointment of a duly quahﬁed safety officer, by the

establishment, the person appointed as “overall in charge of” the
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“construction work at site” cannot be held accountable.  After-all,
framing of policy, or appointment of safety officers, as required by
law, are matters of.policy and subject to decision of the persons at

superior levels (unless the authority is delegated to the one who is in-

charge at site) including those working as managing director.

Similarly; if those responsible for framing or taking of policy

decisions or makmg available all requlrements in the nature of
manpower (safety ofﬁcers) or safety equlpment (safety belts, safety
net etc.) have done their bit and the -‘preach of the rules noted at the
level of the supervisory staff at ‘the Mc‘er;:l'structi'oil site (i.e. the person in-
charge of the construction work at site under Section 46 or those

assisting him in the task) they. '-havings-né’t ‘ensured the safety equipment

to be availed of by the werk"er's‘ the forrhet (those responsible for the -

conduct of the busmess at ‘Lhe hlghel levels) cannot be held

accountable under the deemmg pl ev1s1on -

55. It is the argument ef h"":' St :ﬁers connected to the
constructmn contractor company J'v1z., A M Naik (Crl.M.C.
2069/2015), K Venkatramanan (CrlM.C, 2068/2015), M V Kotwal

(CrLM.C 2070/2015), S.N. Subrafimaryath-(CrLM.C. 1873/2015), R

Shankar Raman (Crl.M.C. 2072/2015) and Shailendra Roy (Crl.M.C.

2071/2015) that they had discharged their responsibility for due

~ compliances to be made, in letter and spirit, with the provisions of

Building and Construction Workers Act and the rules framed
thereunder and that the breaches, if any, occurred at the level of the

person(s) in-charge of the jcenstruction' site i.e. Daljit Singh, Project

1
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Directoi and Harish V-aid Managér (Industrial Relatilons). It is further
theu argument that it is not carrect to accuse them, under the deeming
provision of Section 53, of comp11c1ty in the offence under Sect1on 47

in the context of the fatal accident of 1.7 .05.2014 also for the reason

that the worker in question (Ankit Kumar) had been engaged by a

sub-contractor, the representative of such sub-contractor being the
person who has been found responsible in the investigation by policé

in the corresponding case for TPC offences. In this context, they

~crave reference to the sub-contract in’ terms of which the deceased

worker (Ankit Kumar) had been-depleyed at the 18" floor level from

where he fell to the ground to suffer ‘i‘r}dn@aﬂ 'ifnjuries.

56. The copy of the sub-éo'ﬁtf‘éct- asshrbwn at the hearing cannot be
treated (without proper pr@of) as . authentlc or “incontrovertible
material” or as one exoneratmg the constructlon contractm company
of its entire respon31b111ty m the matter ‘ partlculally in view of its

continued responsibility vz.sua-vzs the‘ conduct of the sub-contractor as

‘per clause 79.13 of the contlact dated ?9 03 2012, referred to earlier.

The argument based- on the ;sub-contractu. entered upon by the
construction contr,ac;tor‘c'o"inp‘a‘ﬁyT with e, iminédiate employer of the
deceased worker cannot also be éécepted at this stagé of the
proceedings, particularly in exercise of the power and jurisdiction of
this Court under Sectioi} 482 CrP.C., inasmuch as it involves
questions of fact [Rajiv Thapar-and Ors. vs. Madan Zal Kapoor,
(2013) 3 SCC 330]. ‘ '
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57. There is no contest to the submission that the construction
contractor company. is a group of companies comprising of a 1arge
number of subsidiaries (130) ana associate illdépendent compénies
(15), it being structured in a ménner that each of itssuch subsidiaries
‘has its own separate Board of DireCtdrs and supervisory personnel

using the nomenclatﬁre of Chief Executive Officer (CEQ), Chief

Financial Officer (CFO) and. Human Resources (HR) Head. The |

subsidiaries and the associate companies have been incorporated to
operate in different schemes or spheres including building and
factories, civil infrastructure, metallirgical & material handling,

power transmission and distribution, hydrocarbon engineering, valves,

alloys, power development infotech, finance, construction and mlmng _

machlnery etc.

58.  The complaint on which the sumlﬁéning order was passed itself
describes Mr. A.M.. Nalk petluoner in Crl M C.2069/2015 to be the

Group Executive Chalrman of the oonstx;uctlon contractor company.

Sumlarly, the description of Mr MV Kotwal, Mr. R. Shankar Raman

and Mr. Shailendra Ro,y — petitioners in CrL.M.C. Nos. 2070/2015,
2072/2015 and 2071/2015, - even as per the complainant has been that
they were wbrking .at the rélevaht point of time in the capacities of
whole-time Director and President (Heavy Engineering), whole-time
Director and Chief Financial Officer (CFO), and whole-time Director
and Senior Executive Vice President (Corporate Affairs and Power)
respectively. By no stretch of reasoning or ‘logic, these four

petitioners can be said to be responsible for the compliances to be
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, made with regard to the prescribed safety’ measures cencerning the

construction project in question. By virtue of the respective positions

each of them held, their fesponsibilities had no nexus with the subject

~at hand.

59.  Unlike the above, it caﬁnot be sai-d'that the offices held, or the
responsibilities shouldered, Ey Mr. K. Venkataramanan (petitioner in
Crl.M.C. 2068/2015) or Mr. . S:N. "Sub‘rahmanyam (petitioner in
Crl.M.C.1873/2015) had no connection with ‘the obligations of the

establishment of the “employer” (construction contractor company)

towards compliances of the Bulldmg and- Constructlon Workers Act or

the rules framed. thereunder These pet1t1oners do not d1spute that at

the time of alleged commlssmn of the offence under Section 47 of the
Building and Const1uct10n Workers Act they were wmkmg for the

construction contractor oompany 1n th‘e capa01ty of CEO & Manadging

Director and whole-time D1reoto"':"&: S

(Infrastructure & Constluctlenf) respeCtiv

60. The very description of the ueert-folios they held and the

responsibilities that Would entail; the1 efrom przma facie shows that the

allegations in the criminal complamt as to theu deemed hablhty under

Section 53 cannot be said to be unt.ounded, not the least without trial.

61. There is merit.in the argument of the last two above-mentioned

petitioners that given the posmons held by them in the company, they

- could not be expected to remain present at the construcuon work site

to ensure due compliances o be made with rules 42, 178, 179 or 196

read with Section 38 of the BUilding and Construction Workers Act
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that concemn day-te-day' use of safety belts, safety 'hets,'. safety

platforms, or personal fall arrest systems. But then, it cannot be

ignored that in (eighth para of) the complaint (extracted earlier), there

are also allegations of breach on account of non-implementation (in

letter and spirit) of health and safety policy in terms of rule.39 and

‘non-appointment of duly qualified safety officers in breach of the

requirements of rule 209 read with Section 38 of the Building. and

Construction Wo1kers Act. These two spec1ﬁc areas cannot, by any

stretch of arguments be relegated to the domam of the managenal

staff (M. Daljit Slngh and Mr. Harlsh Vaid) made in-char ge of the

construction 31te

o

62. The above petmonels however : also raise the defence based on
the two’ safety audit reports, one dated 03: 04 2013 and the other dated
24-25.05.2014. It would be a- sp}gjeet r:-natter of factual inquiry as to
whether the safety audit re‘p’ert; ‘s:ubmi'itte'd. on 25.04.2014, obtained
after the tatal accidents in queetlon ean be t1 eated as one representing
the correct position p1eva1hpg at the tlme of commission of the
offence. Further, it would be the onus of the defence to show that the

certlﬁcatlon by audit report 03.04. 2013 would hold good till date of
the fatal accident of 17 05 2014 There are specific allegations in the
complaint that as on the said date e, 17.05. 2014, duly qualified

safety officers were not in position they having not been appointed in

terms of the obligation of the construction contractor company under

-~ rule 209 read with Sectlon 38 of the Building and Construction

Workers Act. Slnoe this aréa would fall prima facze within the
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domain of the responsibilities held. by pet1t1oners K. Venkataramanan
and S, N. Subrahmanyam they are liable to be proceeded against under
the deemlng clause of Sectmn 53. At the trial, tbey Would have the
opportunrty, in terms of plOVISO to Section 53(1), to _prove that the
breaches constltutlng the offences. were committed without their
knowledge or that they had exercised all due dlhgence to prevent

commission of such breaches (or offences).

63. On the above facts, .arid in the 'circumstances, initiation of
criminal action agamst pet1t1one1s - DLF Universal Ltd. (petitioner in
CrlL.M. C.2064/2015), Mohit GuJIal (petm@ner in Crl.M.C.2067/2015),

Rajeev Talwar (pet1t10r1e1 in Crl.M! C 2066/2015) Shrlram Khattar
(petitioner in Crl.M.C. 2160/2015) Ashok Kumar Tyagl (petitioner in
CrLM.C.2159/2015), - _Sudhit - Sahgal ' (petitione1 in
CrLM.C.2158/2015), A.M. Naik (petltloner in CrLM.C.2069/2015);

M.V. Kotwal (petltloner 1n Crl M C 2@7@/2015) R. Shankar Raman

( ;
Crl.M.C. 2071/2015) bemg unI‘ounde the contlnuatlon of such

proceedlngs agamst them Would be an abuse of the process of law
Therefore, their petitions are allowed and- the proceedings against
them 'in the criminal complaint case (CC 55F1/14) pendmg in the
court of the Metropolitan Mag1st1 ate are hereby quashed

64.  For the reasons set out above howeve1 there is no case made
out for this court to exer cise its inherent power and j jur isdiction under
Section 482 Cr.Pp. C. to. inhibit the crnmnal proceedmgs in the

aforementloned case against S.N, - Subrahmanyam (petitioner - in
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Crl.M.C.1873/2015)v\ and K. Venkataramanan (petltioner in ?9
- CrlM.C. 2068/2015) In the consequence the said petmons are hereby
dlsmlssed ‘It must, however be added that nothing stated above

would be treated as final ‘expression of opinion on merits of the case

against the sa1d pet1t10ne1 S.

65.  The petitions and the apphcat10ns filed therewith are dlsposed

of in above terms.

s

NOVEMBER 19, 2018 SRR
vk/nk/yg SR

2,

Crl.M.C. 1873/2015 & connected ' , : Page 54 of 54.




