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IN THE HIGH COURT OF DELHI AT NEW DELHI

- Judgement Reserved on:31] S’August 20] 8
Judgement pronounced on: / é/ October,201 8

LPA 498/2018
KISHAN CHAND SAINI (SINCE DECEASED) -
THROUGH LRS. ..Appellants

Through  Mr. M. Y Khan, Advocate
versus -

UNION OF INDIA & ANR. .. s Respondents

' Signatur_e}&le Verified
Digitally Sk
By:AM

ned
YA

~ Judge whereby the Wr1t petltlon led by the respondents agalnst the- )

order dated 28.03. 2007 passed by the learned Pre31d1ng Ofﬁcer
Central Govemment Industmal Tr1buna1~
referred to as ‘POCGIT ) dlrectlng the respondents to. pay overtlme
wages to the workman. for the period from. 21.08.1977 to.
11.12.1995 within three months failing which the management was
liable to pay interest @ 9%. A |

The brief facts as per the appellént leading to the filing of the
present appeal are that the Kishan ~Chand Saini/deceased
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workman was working as Gateman at Gate No. 60B under
Station Superintendent, Railway Station Rohtak with effect from
21.08.1977. The workman was working for 12 hours in a day-: at
the Gate with one break in a week. On 11.12.1995 he was
transferred to Gate No. 58B, where he worked for 8 hours in a
| day. He claimed 4 hours overtime wages, during- the .pe'rio'd
between 21.08.1977 to 11.12.1995, for the work done at the Gate
No. 60B. He ﬁled an apphcatlon under Section 33C(2) of the
Industrial Dlsputes Act, 1947( ;relnafter referred to as ‘the ID
Act’) before POCGIT clarmmg
for the perlod 21. 08 1977
beyond his duty hours The sa

5;01:886/- as overtrme wages
:995 for the" work done
hp__,%rcatlon was allowed by the
learned Presiding Ofﬁoér ,of th abour Court and held that the-
- workman(deceased) was ‘entrtl

perrod from 21.08. 1977 to 1L

the overtime wages for the
.\1th1n three months fa111ng‘
- which the management ‘was:.lia fay interest @ 9%. Being

aggrieved, the respondents ‘herein preferred a writ petrtlon '

challenglng the order dated 28 03.2007 passed by POCGIT, whlch' | , N

was allowed by the learned Srngle Judgen‘of this court. The learned
Single Judge vide order dated 01.06.2018 set aside the order dated
28.03.2007 on the ground that the learned POCGIT had 1o
jurisdiction to first decide the workman’s entitlement and th'en
proceed to compute the benefit so adjudicated on that bas-is. 1n :
exercise of its power under Section 33C(2) of the ID Act. Henee,; |
the present appeal is filed by the appellants.
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Mr. M.Y. Khan, learned counsel for the appellants has strenuously

contended that the basis of the impugned 'or‘der‘dated.‘Ol.06_.2'01 8 B

passed by the learned Single Judge was, on the face of i, erroneous

and unjustified; that the learned Single judge erred in _not :

appreciating the statutory provisions of Section 33C(2) of the D
Act and that the Labour Court is competent to decide incidental'.
issues under the said section; that it was duly admitted by the
respondents that the deceased Workman was working for 12 hours

in a day at Gate No. 6OB and oAt was wrongly alleged that the

services of the deceased Wor

Were.coming under Essentlally “ -

submissions, the learff‘;e'd ou e ap'pellants-' relied on the“‘f

cases of Bank of India Ltd. v. E.S. Ra]gopalan reported in 1964 '

(3) SCR 140 and Chtef Mining Engl'wbw_;;:s, East India Coal Co, -
Ltd. v. Rameshwar reported rn AIR 1 968 ;S'C 218. -
Per contra, Mr. Jagjit Singh, learned counsel appearing for the
respondents contended that there is no ‘illegality in the order dated. o
01.06.2018 passed by the learned Single -Judge;’ that the dec’eaéed -
workman had worked 12 hours with weekly rest at Gate No. 6O_B

on the railway station and therefore, fell within the purview of

Essentially Intermittent (EI) as per - Hours of vEmplo’y'rne'nt. L
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Regulations of the Railways; that as per said rules, ‘the"deeeas'ed .

workman is not entitled to any amount on account of the oveér-time: _

period; that in order to facilitate the workman to work for 12 hours = -

a day, a railway quarter was provided to him within half a

kilometer from the workplace; that the learned Single Judge was

right in set aside the order dated 28.03.2007 passed by the PO'CGIT

on the ground that the Labour Court has no jurisdiction to eritertain'

an application under Sectlon 33C(2) of the Act if there is no prior

adjudication on the claim of the Workman by the competent

authority.

We have heard lea’rrie"d';f ?}couh;é

thoughtful consideration to the m

The only issue which requlres 'cons1derat1on in the present case is~ 7

whether the learned Smgle Judg was right in setting aside the 1

order 28.03.2007 passe; by Athe
POCGIT has no Jurlsd". tion
Section 33C(2) of the 1D:

Al

adJudlcatlon or recognition of claim of the appellants by way of -'
settlement/award by a Court of Competent jurisdiction or by the |

employer. The relevant portlon of the order dated 01.06. 2018 is

produced hereinbelow:-

“ ...19. Finally after considering all its previous
Jjudgements, mentioned above, the Hon’ble Supreme
Court in Ganesh Razek’s case(supra) concluded that
the ratio of these decisions clearly indicates that -
where the very basis of the claim or the entitlement
of the workman to a certain benefit is disputed, there
being claimed and is, therefore, clearly outside the

LPA 498/2018 ' " Pagedof 12

or.‘the parties and. given- our .
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scope of a proceeding under Section 33C(2) of the V.
ID Act and the Labour Court has no jurisdiction to
first decide the workman’s entitlement and then =

proceed in exercise of its power under . Section
33C(2) of the ID Act The Apex Court further
explained that it is only when the entitlement has
been earlier adjudicated or recognized by the
employer and thereafter for the purpose of
implemention or enforcement thereof some
ambiguity  requires Interpretation that  the
interpretation_is treated as -incidental to the

Labour Court's power under Séctighﬁ!Si?C[Z] of the

 ID Act like that of the Executing Court’s power to

interpret the decree for the: purpose its exécition.
Paragraph 12 of the judgment-in '
case (supra) reads as unde.
“I2. The High Coiirt h
decisions but missed- the mport thereof. The
ratio of these dec'i;slo,_m}' earlyindicates that where
the very basis of the'claim. or. the entitlement for the
workmen to a certain bén disputed, there being
no earlier adjudicdtion:or: shition thereof by the
employer, the dzspu ‘relating 1o, entitlement is not
incidental to the;benéfiticl, and is, therefore,
clearly outside’ the"5cop proceeding under
Section 33C(2) of the Act, The Labowr Court has no
Jurisdiction to, first decide the workmen's entitlement
and then proceedt - compiites the  benefit so
adjudicated on that basis in exércise of its power
under Section 33C(2) of the Act. It is only when the
entitlement has been ‘earlier adjudicated or
recognised by the employer and thereafter for the
purpose of implementation or enforcement thereo
some ambiguity requires interpretation that the
interpretation is treated as incidental to the labour
Court's power under Section 33C(2) like that of the
Executing Court's power to interpret the decree for

the purpose of its execution.

r

Ganesh Razak's
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Having considered the facts of this case.in the lzght
of the law laid down by the Hon'ble Supreme Court,
it is found that admittedly, there was no earlier
adjudication of claim of the respondent (since
deceased) by way of the award and there was no
settlement based on the respondent”s (since
deceased) rights for being interpreted by the learned
POCGIT and therefore, no jurisdiction vested in
learned POCGIT to entertain the application of the
respondent (since deceased) under Section 33C(2) of
the ID Act and the impugned order thus passed is a
nullity being made without Jurisdiction. As a result,
the impugned order dated 28.03.2007 passed by the
learned POCGIT Is set a a’e o

7. At this stage it is 31gn1ﬁcant 10:1e ‘roduce Sectlon 33C(2) of" the

¥ an award or under
r Chapter VB, the

death of the WOr[;m ignee or heirs may,
without prejudice to any other mode of recovery,
make an appllcatzon to the appropriate Government
for the recovery:of the.mone -«a’ue.ﬁ‘,_é him, and if the
appropriate Goveriiient'is Satzsf ed that any money
is so due, it shall issue a certificate for that amount
to the Collector who shall proceed to recover the
same in the same manner as an arrear of land
revenue: Provided that every such application shall
be made within one year from the date on which the .
money became due to the workman from the
employer:  Provided further that any such
application may be entertained after the expiry of
the said period of one year, if the appropriate
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Government is satisfied that the applicant had

sufficient cause for not making the application
within the said period. '

(2) Where any workman is entitled to receive from

the employer any money or any benefit which is

capable of being computed in terms of money and if
any question arises as to the amount of money due

or as to the amount at which such benefit should be
computed, then the question may, subject to any

rules that may be. made under this Act, be decided by

such Labour Court as may be speczf‘ ed in this behalf
by the appropriate Government within a perzod not

exceedzng three months*‘ EY :

Provzded that - where the:
Labour Court conszder' )
to do, he may; for re
writing, extend such per
as he may think fit.! o

The reading of the abovg ment

reszdmg oﬁ“ icer: of a
cessary or expedient: so_» '
be recorded" in
by-such further period

ection makes it evident that
the money due to an

, _adjudicated by a Labohr'} )
Court ‘specified in th abe 1§ b§

appropriate Government’.
These words in no unc ndicate that there has to be'

spe01ﬁcat10n by the approprlate Governm: 'nt that a particular court |
shall have the Jurlsdlctlon to demdefmmoney claim under Sectlon
33C(2) of the ID Act. In the case of State Of Uttar Pradesh .& Anr | .

vs Brijpal Singh reported in (2005) 8 SCC 58 attention has'b"ee‘n‘ _

drawn to the relevant paragraph of the judgement which reads as o

follows:

“Thereafter, the Labour Court, in the instant case,
cannot arrogate to itself the functions of an
Industrial Tribunal and entertain the claim made by
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the respondent herein which is not based on an
existing right but which may appropriately be made
the subject matter of an industrial dispute in a
reference under Section 10of the ID. Act.
Therefore, the Labour Court has no Jurisdiction to
adjudicate the-claim made by the respondent herein
under Section  33C(2) of the ID. Act in an
undetermined ‘claim and until such adjudication is
made by the appropriate forum, the respondent-
workman cannot ask the Labour Court in an
application under Section 33C(2).of the LD. Act to
disregard his dzsmzssal as wrongful and on. that
basis to compute his. ‘wages. It is, therefore,
zmposszble for us to. accept the arguments:of Mprs.
Shymala Pappu that the respondenz‘—workman can
file applzcatzon : on

No. 15172 of 1987 dated ?’28 1 0.1 987. The argument
by the learned counsel fo hie Workman has no force
and is unacceptab' : bour Court, -in our-
opinion, has erred, ‘the application filed
under Section 33C ct and ordering
payment of not only't buit also bonus.to the
workman although he has not attended the office of
the appellants after the stay order, obtained by him.

The Labour Court has; commztted d:manifest ervor of
law in passing ‘the ‘order i questzon which was
rightly impugned before the High Court and
erroneously dismissed by the High Court. The High
Court has also equally committed a manifest error
in not considering the scope of Section 33C(2) of the
LD. Act. We, therefore, have no hesitation in setting
aside the order passed by the Labour Court in Misc.
Case No. 11 of 1993 dated 23.8.1995 and the order
dated 9.1.2002 passed by the High Court in
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C.M.W.P. No. 36406 of 1995 as illegal and unc&z'l'l-ed. o

Jor. We do so accordingly. ” _
In the case of Vijaya Bank v. Shyamal Kumar Lo

2010 7 SCC 635, it was held that:-

dh reported in

“14. But this does not end the controversy. The

power to adjudicate money claim is to the. Labour

Court "as may be -specified in this behalf by the

appropriate Government". Every word used by the

Legislature carries meaning and therefore effort
has to be made to give meaning to each and every
word used by it. 4 constructiori brushing aside
words in a Statute is -not a sound pri’?z’dple of
construction. The-Court v
reasonably perm zsszble
renders an expressio
of any meaning:
waste its words-or say
construction rejecting:th
resorted to, excepting’ for
There does not : exist

language, " which

1

e Statute deyoid

onstruction, which

(2)of the Act as-
_ ve“to be given full
meaning. These words in no uncertain terims
indicate that_there has to be specification by the
appropriate “Governinent, hat=aiparticular court
shall - have jurisdiction’ to decide money claim
under Section 33C(2) of the Act and it is that court
alone which shall have the jurisdiction. Appropriate
Government can specify the court or courts by
general or special order in its discretion. In the
present case, there is nothing on record to show

that the Labour Court at Dibrugarh has been

specified by the appropriate Government, i.e.
Central Government for adjudication. of * the
disputes under Section 33C(2) of the Industrial

LPA 498/2018 Page 9 of 12

Legislature never
ng in vain and a
s of a Statute is not .
ompelling reasons.
reason, much . less

oids..a construction, if .



Disputes Act. This question in our opinion has
squarely been answered by this Court in the case of
Treogi Nath (Supra). True it is that rendering this
decision, this Court did not consider the -
explanation appended to Section 33C of the Act, as
the lis pertained to period earlier to amendment but
in view of what we have said above, excepting the
widening  of . . choice pertaining to  Courts,
explanation does not dispense with the requirement
of specification of court by appropriate
Government.” B

It is also well settled in catena' of Judgments that whenever a

workman is' entitled to rece1 /¢ ‘from: his employer any money or

any beneﬁt which is. capable } omputed in terms of money

the cases of Mumctpal Corporatlon of belht v. Ganesh Razak &
Anr reported in 1995 SCC (L&S) 296 -and Chtef Engmeer,. East -
India Coal Co. Ltd. Bararee Colliery, Dhanbad v. Rameshwar & |

Ors. reported in'AIR 1968 SC 218 wherein the ec_ope of Seotion_
33C(2) of the ID Act have been interpreted. Reading of the said

judgements makes it clear that the power of the Labour Court in a

. proceeding under Section 33C(2) of the ID Act being akin to that -
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‘claiming the overtlme wages for :the perlod between 21 08. 1977 to

that where the very ba81s,,h 1

“adjudication or recognltlon h?reof“”'

of the Executing Court The power of the Executmg Court is only.'_v R

to implement the adjudication already made by a decree and not to L v:

adjudicate a disputed claim which requires adjudlcat1on for 1ts
enforcement in the form of decree. The Labour Court i is competent -

to interpret the award or settlement on which a workman bases h1s

claim.

In the present case, it is seen that the deceased workman filed an

application before the Assrstant Labour Comm1ss1oner Rohtak-‘ -

11.12. 1995 Wthh wa :
Manager(North) Ra11~ ay

record to show that the ai
competent authority.
application under Sectiori’
20.11.1998 claiming 0!
period between 21.0é 9

" workman to a certaln benefit is dlsputed there berng no earher'{» L

™

relating to entitlement cannot. be treated to be 1nc1denta1 to the‘
benefit claimed and therefore the same would be clearly out31de the _‘ i
purview of Section 33C(2) of the ID Act. In this background 1t is o

observed that there was no prior adjudication of cla1m of the:' .

deceased workman by way of award or settlement. The POCGIT'

being an executing court cannot adjudicate a disputed cla1m> WhICh' R

requires adjudication for its enforcement in the form of decree. The -
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10.

o

- Labour Court in exercise of its power und,er'Sectioh 33C(2) of the- '

ID Act cannot enlarge the scope of the said provisionby arrogating

to itself the funct1on of adJudlcatmg the dispute relating to the

claim of the nature made b} the workmen herein. The hmltatlons

placed on the Labour Court under Section 33C(2) of the ID Act are
of such a nature which do not permit it to entertaln a claim put
forward by a workman in respect of a matter which is not based on
an pre-existing right. "

Without expressing any op1n10n on the merlts of the issues sought '

to be raised, we find- no- 1nf r in the order dated 28.03.2007

passed .by the learned- ‘S@gl@: Jud 'appeal is dlsm1ssed

="
INGRA SEHGAL, J.

-C .=

OCTOBER/ , 2018

/lgr
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