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* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Reserved on: 12" February, 2018
Date of Decision: 27" August, 2018

+ W.P.(C) 3912/2010
THAR DRY PORT . Petitioner
— Through  Mr.K.K.Rai, Sr. Adv. with
Mr.Gunjan Kumar and Mr.Anshul
Rai, Advs.
versus
UOIANDORS. . Respondents

Through  Mr. Ruchir Mishra, Mr. Mukesh
Kumar Tiwari and Mr. Abhishek
Rana, Advs. for R-1/UOI.

+ W.P.(C) 6543/2010
THAR DRYPORT .. Petitioner
Through ~ Mr.K.K.Rai, Sr. Adv. with
‘A Mr.Gunjan Kumar and Mr.Anshul
Rai, Advs.
Versus
UOIANDORS. . Respondents

Through ~ Mr. Ruchir Mishra, Mr. Mukesh
Kumar Tiwari and Mr. Abhishek
Rana, Advs. for R-1/UOI.
Ms. Monika Arora, CGSC with
Mr. Harsh Ahuja, Mr. Vibhu Tripathi,
Mr. Kushal Sharma, Advs. for R-1/

UOIL
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+ W.P.(C) 6392/2012

JAIPUR GEMSTONE EXCHANGE .. Petitioner

Through  Mr.K.K.Rai, Sr. Adv. with
Mr.Gunjan Kumar and Mr.Anshul
Rai, Advs.

VEIsus

UNION OF INDIA AND ORS. ... Respondents
Through  Mr. Ruchir Mishra, Mr. Mukesh
Kumar Tiwari and Mr. Abhishek
Rana, Advs. for R-1/UOI.

CORAM:

HON'BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE CHANDER SHEKHAR

CHANDER SHEKHAR., J.

These writ petitions are dismissed.
For detailed judgment, please see judgment dated 27.08.2018 passed

in W.P.(C) 13770/2009, Allied Icd Service Ltd. vs. Union of India and Ors.

CHANDER SHEKHAR, J.

7, )l

SANJIV KHANNA, J.
AUGUST 27, 2018/b
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EN IN THE HIGH COURT OF DELHI AT NEW DELHI
% _ Reserved on: 12" February, 2018
Date of Decision: 22z August, 2018
+ - \ W.P.(C) 13770/2009
ALLIED ICD SERVICES LTD. . Petitioner

Through  Mr. K.K. Ra1, Sr. Adv. with
"*Mr GunJ_an Kumar and Mr. Anshul

- ... Respondents
Mlshra Mr. Mukesh
ari and Mr.ABhi‘éhek

, “f*oreet Singh, Sr. Standmg
ihsdl with Mr.Swesh Choudhary
‘\thavya Dubey, Advs. for

h ., KK _
A Mr Gunjaanumar and Mr.Anshul
| Rai, Advs.

Versus
UOIANDORS. e Respondents
Through  Mr. Ruchir Mishra, Mr. Mukesh

Kumar Tiwari and Mr. Abhishek -
Rana, Advs. for R-1/UOL.
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+ W.P.(C) 6543/2010

THAR DRY PORT e Petitioner
Through =~ Mr.K.K.Rai, Sr. Adv. with
Mr.Gunjan Kumar-and Mr.Anshul
Rai, Advs.

versus

UOIANDORS. e Respondents
& Through - Mr. ...... Rughir - Mishra, Mr. Mukesh
ot "Kubnar £ learl and Mr. Abhishek

US| haHS‘)arma, Advs for R—l/

versus

,vvx..

UNION OF INDIA A”NB SE R B B
Through © M. Ruchlr M1sh1a, Mr..Mukesh
Kumar Tiwari and Mr. Abhishek
Rana, Advs. for R-1/UOL

CORAM:

HON'BLE MR. JUSTICE SANJIV_KHANNA
HON'BLE MR. JUSTICE CHANDER SHEXKHAR
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CHANDER SHEKHAR, J.

This common judgment will dispose of the aforesiated four writ
petitions filed by different petitioners seeking similar reliefé. Petitioners

have prayed for a writ, order or direction to declare levy and collection of

cost recovery charges for posting of and work performed by the custom

officers and staff at the Inland Container Depots (ICDs)/Container Freight

‘Stations (CFSS)/Air Cargo Complexes (ACCs)/Export Processing Zoneé

o i

(EPZs) of the petltlonels at Durgapur J odhpur? Sanand and Jaipur

|

recovery basis.
Additionally prayer R
3912/2010 and W.P.(C) No. 6543 of 2010 is for the quashmg of Guideline
No.10 of Circular No. 128/95 -Cus,«dated. ‘__l4tt'_Dgcember 1995 (hereinafter
the “1mpugned Guideline”) as belng Z;tra vires to the provisions of Article
14 and Article 265 of the Constitution of India.

Petitioner in W.P.((i). 'N0.6392/2012, has sought quashing of
Regulation 5(2) of the Handling of Cargo in Customs Areas Regulations

2009 (hereinafter the “impugned Regulation”) and demand letter dated 29™

June, 2012 as being ultra vires to the provisions of Article 14 and Article
265 of the Constitution of India. In W.P.(C) No.13770/2009, prayer has been
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made to quash the demand letter dated 09™ June, 2009 issued by the
respondents | |

2.  The prayers are predlcated primarily on the plea that custom officers
are permanent employees of the Union of India and duties performed by the
custom officials at the ICDs/CFSs/ACCs/EPZs ‘oeing sovereign functions,

no charge could be recovered by the Union of India from the petitione’rs._ The

 charge is not backed by any statutory provision.

3. Brief facts common to theses

Pursuant to the pohcy:«v
dated 14" DecemBén

, d{f
: ,’t“y;mvolve prrvate sector in

across length and breadth ofjﬁ gg_ﬂx & Nty
4(”{*{4 R

exports by facilitating custom clearance of goods at multlple points. These

stations were to offer all serv1ces ineluding mcuestom clearance like any other
port. Intention was to bring 1mpokrﬁc and‘jexpor'z fa01ljt1es to the doorstep of the
business community right across the country.

3.2  Applications and proposals for setting up the ICDs/CFSs/ACCs/EPZs
by private or public sector required clearance from Inter-Ministerial
Committee, which was given on the basis of recommendations of the

jurisdictional Commissioner, who would first . examine

applications/proposals received on parameters stated in the guidelines. On
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clearance, letters of intent were issued and thereupon, the opereitor was
requited to set up infrastructure within the preecribed_ time. Jurisdictional
Commissioner of Customs, on being satisfied that required infrastructure
was in place, would then issue a notification under Section 8 of the Customs
Act, 1962 (Act, for short), approving the concerned ICDs/CFSs/ACCs/EPZs.
Operators of the said ICDs/CFSs/ACCs/EPZs were thereupon appoihted as
custodians under section 45 of the Act. Such appointment was conditional
upon the operators furnlshlng an undertakmg Ans terms of the Circular dated

14" December, 1995 for bearmg the gosts of the .vcustom staff posted in the
"*fbflg:w g &

oy sulit
N f{"@‘\‘,

by
WL

‘é§/CFSs/ACCs/EPZs were

dnd imports of goods through

i
.L_, nyisaged that the petltloners as

r&‘
f ;_@; {Customs personnel posted at

Ty
ADecember, 1995, which is
TN

“(10) Custodian shall bear the cost of the Customs staff, posted
for the ICD/CFS/EPZ The Commissioner., of Customs shall
'ﬁfi? it wh vhich,i issg ;*‘Li “f to be posted in the

facility considering the’ wotkloadiin, the Station.”

Impugned 'Regulétion' 5(2) of Handling of Cargo in Customs
Areas Regulations, 2009 reads:-

“5, Conditions to be fulfilled by an applicant for custody
and handling of imported or export goods in a customs

area.-

XXX
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(2) The applicant shall undertake to bear the cost of the
Customs officers posted, at such customs area, on cost recovery
basis, by the Commissioner and shall make payments at such
rates and in the manner prescribed, unless qpec1ﬁcally
exempted by an order of the Government of India in the
Ministry of Finance;” : :

The impugned letter issued by the Ministry  of Finance F.No.
A/11018/9/91 AD IV dated 1st Apr11 1991 requires the operators of the
ICDs/CESs/A CCs/EPZs to pay costs f.at the rate of 1.85 tlmes the total salary

the Act and as operators of ICDs/( ;:ff

not be burdened with tax or chang,”i’
&-

265 of the Constitution. )}
6.  In alternative, petitioners submit that fee and recovery @ 1.85 times
the costs incurred, i.e. the salary paid, was grossly unreasonable and‘
arbitrary. The armount recovered: was unreasonably mgh and does not
commiensurate with the serv1ces rendered. Recovery at the rate of 1. 85% of )
the salary was an act of unjust enrichment. Petitioners also questlon the

additional burden and recoveries pursuant to implementation of the Sixth .
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Pay Commission in terms of Central Civil Services (Revised Pay) Rules,
2008 with retrospective effect from 1* January, 2006.

7. Per contfa, the respondents submit that payment of cost recovery
charges for the salary of custems officers, fp‘ostéd at the
ICDs/CFSs/ACCs/EPZs, was a condition for appointment of the petitioners

as a custodian under Section 45(1) of the Act. Consequently, cost recovery

charges at a specified rate were/are levied in terms of the statutory mandate.

e ICDs/CFSs/ACCs/EPZs.

Additional  manpower and ‘posted at the

" ICDs/CFSs/ACCs/EPZs throughout the yearu Collectlon of cost recovery

charges has a quid pro quoz’and s not ultlg_q ,wres Ariicle 14 and Article

265 of the Constitution of Indid. - :
9.  Respondents submit that the norms fixed by the Central Board of
Excise and Customs for Cost Recovery Charges-are in accordance with the
Ministry of Finance's letter F. No.A/11018/9/91-AD IV dated 1% April, 1991.
The petitioners being custodians of ICDs/CFSs/ACCs were required to pay
charges at the rate of 1.85 times the salary of the officers posted at
ICDs/CFSs/ACCs. The salary would include D.A., C.C.A., HR.A. etc: Said -
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costs were to be recovered in advance from the custodians. The Integrated

Finance Unit ('TFU") wing of the Ministry of Finance had given concurrence

to this method of charging cost recovery charges vide their Dy.
‘No.2/FA(F)/91 dated 01% January, 1991 with effect from 01% April, 1991.

The cost recovery charges had been worked out by the Department of

Revenue on the basis of general principles laid down in the General

Financial Rules. Under Rules 112 and 113 of the General Financial Rules,

PSS

LAREAS L -
moﬁgtcto proﬁtlng by the prlvate sector

custodian under Section 45 of the Act‘ ” Th1s- cost was liable to change, if the
saf%{gy, D.A., CCA, HRA etc.
change Accordmgly, costs,’ we;ﬁe. "'rev1sea*-"- frorﬂ time to time. After the
implementation of the 6™ Pay Commission, payment Viz these components
had increased and, consequently the cost recovery charges were also
increased proportionally.
11. At the outset, we would like to mention here that most of the
petitioners have not disputed the notifications and circulars relied upon by

respondents. They have not challenged the bonds and the undertaking

WP(C) No.13770/2009 and connected matters _ Page 8 of 29
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execlted by them to pay' the cost récovéry charges. Hence, what is primarily
required to be decided and adjudicated is challenge to the Vali“dity of
recovery of cost computed at the rate of 1.85 times the salary of the customs
officers posted at the concerned ICDs/CFSs/ACCs/EPZs. While examining
the said aspect, we would also consider the challenge to the constitutional
vires etc. |

12. We would first examine decisions elucidating jurisprudential

differences between "tax" and: "feew; T;he Supreme Court in The Chlef

S Y b7
"“&JZ‘ L »‘”"»‘

case zs; s ¢
notifi catzon issued by fz‘he

Nis)
impost Justzf ied by the pro
settled that a fee in ordey 10:

conditions: Y3

,g.i.: Ny

e 1‘&;\@ ? A‘“;

(ii) that the fee realised mus%e spent for the purposes of the
imposition and shoula’ not form part of the, general revenues of
the State. g La o7

Two elements are thus essential in order that a payment may be
regarded as a fee. In the first place, it must be levied in
consideration of certain services which the individuals accepted
either willingly or unwillingly. But this by itself is not enough to
make the imposition a fee, if the payments demanded for
rendering of such services are not set apart or specifi ically
appropriated for that purpose but are merged in the general
revenue of the State to be spent for general public purposes.

WP{(C) No.13770/2009 and connected matters | Page 9 of 29
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T he same view was reiterate‘el in Ratilal Panachand Gandhi v.
The State of Bombay and Crs. [1954] S.C.R.P. 1055.”

13. Earlier in the matter of the Commissioner Hindu 'Religious
Endowments; Mdadras v. Sri Lakshmindra Thirtha S'wamviarv of Sri Shirur
Mutt.; AIR 1954 SC 282, the Supreme Court had the oppormﬁify to examine
distinction between "tax" and "fee" and it was held as follows: -

“44. The learned Attorney-General has argued in the first place
that our Constitution makes a clear distinction between taxes
and fees. It is true, as he' Has: ﬂql_mted out,: that there are a
number of entrzes in Lzst I*of the Seventh Schedule which relate

h-"\?deal wzth ”Money Bills"

q i

'zf': v,.!gnoz.‘ be deemed to be a
'—-39

fees for services ren’f‘erea’%'
imposition or regulatzofi o
Article 277 also mentzonsvtaxes;acv_;_es and fees separately It is
not clear, however, whether the word "tax" as used in article
265 has not been usec‘i in the wzder sense,c)z’s including all other
impositions like cesses: Tt fee g:,bnandf‘fhat,at least seems to be
the implication of claused(28)< of aiticle 366 which defines
“taxation as including the imposition of any tax or impost,
whether general, local or special. It 'seems to us that though
levying of fees is only a particular form of the exercise of the
taxing power of the State, our Constitution -has placed fees
under a separate category for purposes of legislation and at the
end of each one of the three legislative lists, it has given a
power to the particular legislature to legislate on the imposition
of fees in respect to every one of the items. dealt with in the. list
itself.
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Some idea as to what fees are may be gathered from clause (2)
of articles 110 and 119 referred to above which speck of fees .
for licences and for services rendered. The question for our
consideration really is, what are the indices or special
characteristics that distinguish a fee from a tax proper? On this

- point we have been referred to several -authorities by the

learned counsel appearing for the different parties including
opinions expressed by writers of recognised treatises on public
finance.

45. A neat definition of what "tax" means has been given by
Latham C.J. of the High Courz‘ of Australia in Matthews v.
Chicory Marketmg Board (60 C TR ”63?52 76 )

The second characteristic of tax is that it is an-imposition made
for public purpose wzth : .ref'erence 1= '&speczal benefit to be

conferred on the payer oﬁthef}\%‘c Ze" his'is expressed by saying

that the levy of tax is for the purposes of general revenue, which

when collected form part of the public revenues of the State. As
the object of a tax is not to confer any special benefit upon any
particular individual, there is, as it is said, no element of quid

pro quo between the taxpayer and the public authority (See

Findlay Shirras on "Science of Public F. iﬁance", Vol. p. 203.).
Another feature of taxation is that as it is a part of theé common

Page 11 of 29
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burden, the quantum: of imposition upon the taxpayer depends
generally upon his capacity to pay.

46. Coming now to fees, a fee' is generally defined to be a
charge for a special service rendered to individuals by some

governmental agency. The amount of fee levied is supposed to

.be based on the expenses incurred by the Government in

-rendering the service, though in many cases the costs are

arbitrarily assessed. Ordinarily, the fees are uniform and no

account is taken of the varying abzlztzes of different recipients to .
pay (Vide Lutz on ”Publzc F manqp 21 S )

certain services from the

T lgut there is no oblzgatton
on his part to seek such

7155
,,?“

d;}’tzf he does noz‘ want the

ser, vz

services, he can avoid the ob ig
licence fee. If a man waﬁt
choice and then only hl% 7za Toales)
We think that a carefuligxaming, e
of compulsion or coer‘z é eSS IS sent in all Jinds of
imposition, -though in dzﬁ’erent degrees and that it is.not totally
absent in fees. This, therefore, cannot be made the sole or even
a material criteriont ‘or.w_dzstmguzshzng-- % from fees. It is
difficult, we think, to cdoncezv_, o.’f xcépt it be something
like a poll tax, the incidence of whzch falls on all person within
a State. The house tax has to be paid only by those who own
houses, the land tax by those who possess lands, mumczpal
taxes or rates will fall on those who have properties within a
municipality. Persons, who:do. not -have houses, lands or
properties within municipalities, would-not have to pay these
taxes, but nevertheless these impositions come within the
category of taxes and nobody can say that it is a-choice of these
people to own lands or houses or specified kinds of properties,
so that there is no compulsion on them to pay taxes at-all.

Page 12 of 29
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Compulsion lies in the fact that payment is enforceable by law
against a man in spite of his unwillingness or want of consent;
and this element is present in taxes as well as in fees. Of course,
in some cases whether a man would come within the category of
a service receiver may be a matter of his choice, but that by
itself would not constitute a major test which can be taken as
the criterion of this species of imposition. The distinction
between a tax and a fee lies primarily in the fact that a tax is
levied as a part of a common burden, while a fee is a payment
for a special benefit or' privilege.

Fees confer a special, capaczty galthough the, ;peczal advantage,
as for example zn?the caseof regzstratzon fees:«for documents or

marrzage chences~= is seconda@) 2t0 the przmary motzve of

) f S}m the case of a tax, the
it a j";%s an incidental result of

State action (Vide Selzgman@ c_z»g v§ ‘:_‘;Taxatzon p. 408.).
48. If, as we hold, a fge 1 i

n L
consideration for serviées, rend

# "ta sort of return or

s, reng }absolutely necessary
that the levy of fees shaJ 1% 7 :; ce of the legislative
provision, be co-related to- the expenses incurred by
Government in rendermg the servzces “

B
As-indicated in Artzcleta ; ) tion, ordinarily there
are two classes of cases where Governmem‘ imposes 'fees' upon
persons. In the first class of cases, Government simply grants a

- permission or privilege to~a person to do something, which
otherwise that person would not be competent to do and
‘extracts fees either heavy or moderate from that person in
return for the privilege that is conferred. A most common
illustration of this type of cases is-furnished by the licence fees

- for motor vehicles. Here the costs incurred by the Government
in maintaining an office or bureau for the granting of licences
may be very small and the-amount of imposition that is levied is

“aehi
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based really not upon the costs incurred by the Government but
upon the. benefit that the individual receives. In such cases,
according to all the-writers on public fi f nance, the tax element is.
predominant (Vide Seligman's Essays on Taxation, p. 409.), and
if the money paid by licence holders goes for the upkeep of
roads and other matters of general public utility, the licence fee
cannot but be regarded as a tax. '

49. In the other class of cases, the Government does some
positive work for the benefit of persons and the money is taken
as the return for the work done or services rendered. If the
money thus paid is set apart and gapproprz ed~ specifically for

the performance of such work ana’ is not: merged n the. publlc

i ‘.‘}.’a { ‘f{é‘

th egqrd to various forms of
{2 1one of the three lists
g;-'aespect of any of the

Y R3EL00

fees have special reference fo& governmenz‘al action undertaken
in respect-to any of these matters.”
Wi,

+ The aforesaid demsmn holds that 1’; was not clear whether the word
“tax” used in Article 265 has been or has not been used in the wider sense to
include cesses and fees, but b&/ implication.bf clduse (28) ofi Article 366,
taxation includes imposition of any tax or 1mpost whether general, local or
special. Levy of fees is a form of exercise of taxing power of the State,
albeit our Constitution has placed fees under a separate category for’

purposes of legislation and at the end of each one of the three legislative lists -

WP(Cj No.137 70/2009 and connected matters ' Page 14'bf29 ,
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empowering the particular legislature to legislate on imposition of fees in
respect of the one of the items dealt with in the list itself. Fee is something
voluntary which a person has to pay if he wants certain services or special
benefit which the individual receives from the governmerit.- Conversely,
there is no obligation if a person does not Want the services and thereby he
can avoid the obligation to pay fee. Nevertheless, there could be an element
of compulsion and coercion of different degree, even when fee is imposed

and payable to the government. Compulsmn lies in. the fact that payment is

5w 4 i
enforceable by law 1n-sp1te fthe persons unw1111ngness and want of consent

“tax” and “fee” may be drawn— if moﬂey'is paid for pe_rformance of work and

J’\u

not merged in-the publics: &revenue ; Nevertheless; the primary distinction

o1 WA

T

S5
Pps

remains and is the element of qé;,ud" DFo .quio, 'that is to say, the authority
levying the “fee” must render some- service for the fee levied, however
remote the service may be. Sri Lakshmindra Thirtha Swamiar of Sri
Shirur Mutt. (supm) also cautions and states that there is really no generic
difference between "tax" and "fee" as taxation power of the State may

manifest-itself in different ways.

WP(C) No.13770/2009 and connected matters Page 15 of 29
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14. Referring to. the-element of quid pro quo, whether imposition was and
is in accordance with the constitutional mandate and whether levy of fee
was/is legal, the Bombay Higﬁ Court in Mumbai International Airport
Private Ltd. v. The Union of India, 2014 (310) ELT 3 had observed:

“62. Alternatively, we find substance in the argument of Mr.
Jetly that the cost recovery charges are in the nature of fee for
the services rendered by Customs Officers to the custodian of
the Port Terminal. These are officers posted on additional
sanctioned posts than the regular strength. The details have
been provided in the affidavit in reply. In that regard, we find
that ‘Mr. Jetly has rightly relied upon paras 32 to 37 of the
affidavit in reply, wherein it has been pointed out as to- how
additional cost has to be incurred for providing the services of
the staff and posting them at the disposal of the station. It is in
these circumstances that though it is denied that this is in the <
‘nature of a tax or a fee but the recovery is supported assuming
to be a fee by co-relating it with these services provided. There
is, therefore, quid pro quo. There is no element of tax therein.”

e
AR EO

15. The ICDs/CFSs/ACCs/ER ; Aoatei ie hinterland are operated by

8

¢
".

ns and profits. Government

N

EPS/EFSSFACCS/EPZs by providing the

the custodians for their prival

vy

3

facilitates the operation of the“1

* required services by postingﬁ customs officials at if%?se stations. The affidavit

. . iﬁ{ﬁlff?.‘d;-.s .L‘,%-‘—m BT
in reply to the present writ pefitionsisets out’

d—%%tes additional costs have
been incurred by the -government for ’thé services of the staff and '-posted
them at the ICDs/CFSs/ACCs/EPZs, to show co-relation between the
services provided and cost recovery charges, to establish quid pro quo.
Figures and increase in customs officers and staff has been explained with
data and details in the counter affidavit. This cannot be controverted and

denied.

WP(C) No.13770/2009 and connected matters Page 16 of 29
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16. The petitioners-companies charge certain amount per container. from
the exporter/importer. In this manner cost recovery charge paid to the
government was recouped and paéé‘éd on to the importer/exporter. It was
added to the expense or cost. It was treated as element and part of service
rendered to the importer/exporter. Hence, the petitionefs, in turn, would be
bound to make payment as cost recovery charge for the -posting of the

custom officers at the said ICDs/CFSs/ACCs/EPZs. The cost recovery

TR VIR

ense ofsthe government in deputing
il ",\:\r}:};

charges were intended to cover thie ]
o O W
Ss/ACCs/EPZs.

* SECTIQN: 45. Restrictions orr=custody and removal./of.
~imported goods. — (1) Savelas;otherwiseiprovided in any law
Lo, SO AN G ;

. for the tinie being in force,;;ﬁ;qlw(ziggﬁ%‘ zj1 %lggoods, unloaded in a
customs area shall remazn;{zn;‘{jhfétq%%té?dy of such person as
may be approved by the Cammyiss zg}né{eégf Customs until they
’éﬁ%i?zwarehoused or are

t"anSShipped in accordgfr};c . ﬁ%SlOl’lS Of Chapter

(2) The person having Clistt ofsany imported goods in a
customs area, whether under the provisions of sub-section
(1) or under any law for the time being in Jaree, —

(a) shall keep a rec@"digcl;?-ffgfq‘%,,t 2000 siand send a copy
thereof to the proper oﬁic’éi*?' L -
(b) shall not permit such goods to be removed from the
customs area or otherwise dealt with, except under and in
accordance with the permission in writing of the proper
officer. _

(3) Notwithstanding anything contained in any law for the
time being in force, if any imported goods are pilfered after
unloading thereof in a customs area while in the custody of a
person referred to in sub-section (1), that person shall be
liable to pay duty on such goods at the rate prevailing on the

date of delivery of an import manifest or, as the case may be,

WP(C) No.13770/2009 and conngzcted matters Page 17 of 29
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an import report to fhe proper 0]7‘ cer under section 30 for

the arrival of the conveyance in which the said goods were

carried.

As per the said provision, all imported: goods unloade'd in a customs
area have to remain in the custofdy of such person as may be approved by the

Commissioner-of Customs. il they are cleared for home consumption or are

warehoused or transshipped The section is subject to any othef law. In

18. Cost recovery charges aré"als6"payablein terms of Regulatlon 5(2) of

Handhng of Cargo in Customs Area Regulatlons -:2_009 The said regulatlons

=

Seo ,onﬁlS?a,., d™58 of the Act. Relevant -

portions of Regulation 5 are as under.

have’ been made in terms ofi.

5. Conditions to be fulfilled by an applicant for custody and
handling of imported or export goods'in a customs area. -

_Any person who-intends to be approved as a Customs. Cargo
Service provider for custody of imported goods or export goods
and for hana’lmg of such goods, in a custems area, hereinafter

‘referred fo -as . the applicant, shall fulf Il the following
conditions, namely -

WP( C]'No.13770/‘2009 and'coﬁnected"matters - Page 18 of 29
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(1) The applicant shall provzde the following to the satisfaction
of the Commissioner of Customs, namely:

XXXX

() adequate air-conditioned space and power back up,
hardware, networking and other equipment for secure
connectivity with the Customs Automated system; and for
exchange of information between Customs Community
partners,

XXXX

(m) security and access., contr
into the premises and

Ry ke

(n) such. oth faczlztzesvas,theﬁClQ?m;nzsszoner of:

1[
WA . g
s “handling of zmported

S SEFH X

or expor, t?goods in a cig
1\{q~

o

kel ;ﬁbear the cost of the
%ts; \ﬁzs area, on cost recovery
s ll*é make payments at such

s
5

dpplicani‘ shail- ,nd

basis, by the Commzsszoner“
rates and in the mani
exempted by an om’eré %
" Ministry of Finance;

XXXX

(3) The applzcant shall undertake fo comply with the provisions
and abide by all the; prgvlszons of th' Act and the rules,

b oa‘,t "i‘

regulations, notifi catzoh RO orer S

19. Appcintmerit of the custodians of ICDs/CFSs/ACCs/EPZs is governed .
by various provisions of the Act and the fact is that the payment of cost
recovery charges for the customs ofﬁcers who were posted for manning
such. additional facilities, was one of the condltlons of appointment as a
custodian in terms of Notlﬁcatlon issued under Sectlon 45(1) of the Act. The

Government has laid down a standard set of undertaking to be- gi{fcn by the

WP(C) No0.13770/2009 and connected matters ' Page 19 of 29
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custodians before they are so appointed under Secti_on 45 of'the Act, wherein
one of the conditions/undertaking is that the custodian shall bear the cost of
customs staff posted at the ICDs/CFSs/ACCs/EPZs, |

20. The petitioners had obtained the necessary - permissions from the
respondent No.2 for establishment of the ICDs/CFSs/ACCs/EPZs -and
thereafter, the petitioners Were appointed as custodians of goods meant for
impOrt/export Areas within ICDs/CFSs/ACCs/EPZs, wet‘e' declared as
Customs area for the purpose of the-Act! The= =petitioners were requlred to

# "( ” 152; & %

comply and had accepted that they would comply«w1th the prov151ons of the -

issued.

53

21. Petitioners as a pre- condltlort{w fot"‘*‘-‘becorhlng custodians of the
respective ICDS/CFSS/ACCS/EPZS had willingly undertaken to bear- the
costs of the Customs staff p”(_)fs‘ted\at the ICbe/CFSs/ACCs/EPZs;» Thus, the
payment of cost recovery charges has sanction and authority of law to back
the lévy and imposition. Further, the cost reebvery charges so levied ere
against expenses ineuried by the government for rendering the services at -

the ICDS/CFSS/AéCs/EPZs; Therefore, in view of the case law above

WP(C) No.13770/2009 and connected matters A Page 20 of 29
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discussed, provisions of the Act and the documents on record; it is
established that cost recovery charges are in the nature of “fee” for services
rendered by the customs officers at the concerned ICDs/CFSs/ACCs/EPZs.

22.  On the issue and question of quantum and whether the government
can levy the cost recovery charges at the rate of 1.85 times the salary of the
customs officers, we would obs_erve, the actual cost cannot be restricted and
confined to salary paid. There are hidden and other expenses involved. It

would be unfair and wrong, 10 compute cost byemerely addlng the wage or

=X

salary actually pa1d to the ,custom staff deployed
5 A TS 24

incurred and the costto the governrh ’LT,V_:,;cost factor was~worked out on

(o

the Customs department are’ performzn‘(g their statutory duties
under the Customs Act. Their function is a sovereign function.
No fee can be levied: for the dzscharge of statutory or sovereign
function. The Governmentﬁ,zstem’gow djfoﬁlevy Customs Duty
- under Section 12 of the Customs Act. Therefore, further cost
recovery is void ab initio and violative of Articles 14 and 265 of
the Constitution of India: The cost recovery made by the
respondents is nothing but a fee. Charging at the rate of 185%
of total salary. of the Customs Officers is extravagant and
exorbitant. Even in other. ports, writ petitions have been filed
questioning the recovery of charges for payment to the Customs
Officers. Any revision-of pay scale by the Central Government
will apply to payment of salary by the Union Government to its
employees. If any retrospective effect were to give on such

WP(C) No.13770/2009 and connected matters Page 21 of 29
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revision of scales of pay, that cannot be passed on to the

* handlers of Export and Import. 1t is also stated that the Kerala

High Court in similar circumstances had upheld the case of the
petitioners.

9. At the CES and ICDs, the Customs personnel are
provided on a cost recovery basis. The sdnction of postings of
officers will be issued by the administrative wing of the Central

Board of Excise and Customs. The custodians are required to.

pay 185% of total salary of the: w“cers *actually posted at the
CFS. Normally one. CFS will have™ 3 offi¢ cers of varzous ranks.

Government by the e
14102 of ithe Customs A;
Handlmg of Cargo zn

L the. cost of Customs
: mer of Customs shall
¢ rpostea’ in the facility.
No”(o) that the Customs

It is also provided undeg; Conditc
Cargo provider shall bear the co cost of customs officers posted at

the Commissioner of ( Cusz‘oms on cost recoyery basis and in the

manner specified by'z o5 GO %;':nm LJndia, Ministry of
Finance -unless specifi cc‘ﬁly »exempte, Y an order of the
-Ministry.

12.  ...In normal circumstances, the officers of the Customs

department perform their duty only in the Customs House
located in the Gateway. Port and they discharge different
Sfunctions. When-ICD and CFS are running by Custodians for
their own commercial:gains and located in-the hinterland, the
.cost recovery charges will have to be paid for the posting of
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customs officials who are additionally sanctioned for these
ICDs and CFS over and above the regular posts. Running an
ICD or CES is a commercial proposition. The Government
cannot bear the costs of additional manpower sanction. The
services of the Customs officials are required throughout year
during working hours. The cost recovery charges are in the
nature of fees. The recovery at the rate of 1.85% of total salary
is directly relatable to the additional creation of posts. Apart
from the normal salaries, additional dearness allowance and
notional HRA will have to be paid. Therefore, 1.85 times of the

monthly average are collected.as per the Government of India’s
letter, dated 1.4.1991. Thzs 1.85% ’tzmes wasiworked out by the
Department of Revenue on the basis of prznczples laid down
under the . General F znanczal-? ‘In terms of § Rules\ 112 and

be recovered from theé B
expendzture of the Govern il
the cost recovery charg“ , kap sﬁ froan the cost of the staﬁ”
includes the component ofﬁ,cfly;h_” i lZowances contribution of
pension will have to ’ 5l ﬁom their salaries.
Therefore, there was n’( )28x0 zm_ in demanding 1. 85
times. The oblzgatzons& of (¢! 2
from the bonds execuf 7 2

of Customs Act will have™to _e“j‘ollowed The ]udgment of
Kerala High Court may not have any relevance as it did not
decide the issue relatz:
the Custodians.”

23. In Sanco Trans Lim{teq v. Union of India, 2011 (185) ECR 21

- (Madras), the Madras Hi g—h Court applying the ratio decidendi of Hari CFS

(supra), had dismissed the writ petitions.
24. In Mumbai Intérnational Airport Private Ltd. (supra), the Bombay
High Court upheld jmposition and levy of cost recovery charges with the

following observations:-
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“53. If that was not be the position, the Petitioners would not
have furnished a bond as required by the authorities. It is in
these circumstances. that we are unable to agree with the

_ Petitioners as they do not have any absolute: exemption as
claimed by them. The Petitioners have understood the law and
its applicability to mean stepping into the shoes of a Authority
like AAI does not mean automatic exemption. All custodians on
which the status is claimed have to be complied with unless
exempted. The staff of the Customs Department is deployed to
enable the movement of goods from the notified Customs Area.
That movement is possible only after the proper officer permits
it. That -proper officer is from the Department and if he is
posted with a specific subject and purpose, then, charges of
such posting will have to be borne by the Petitioners.

54.  There is justification for the argument of the Respondents
that even if there was a certain exemption in favour of their
predecessor in title or the Airport Authority of India that is
specific and qua the premises. That could be qua part or whole
of the premises transferred. The Respondents have clarified that
custodianship for part of the Air Cargo Complex  was
transferred to Air India by the Airport Authority of India. That
is why the exemption enjoyed by these two entities and claimed
by the Petitioners is restricted to the area. The Perishable
Cargo Complex is a facility which has been developed and with
the participation of another entity. That was not covered as
original premises and under the Notifi cation issued on
19" October, 2002. Therefore, as regards this Perishable
Cargo Terminal, there cannot be any exemption. Similarly, the
argument  of the Respondents that in the backdrop of the
Circulars and Notifications referred by us above, it is apparent
that none of the functions under the Customs Act could be
discharged and carried out nor the power exercised in that
behalf, except by the officers functioning under the Customs Act
is accurate. The 'Customs staff is under -control of the
Commissioner of Customs. It is in these circumstances that it is
fallacious to argue that the staff of this Customs Department
reports to other entities much less the Petitioners. None can
displace them or take over their duties and functions which are
statutory. Even if that is not the position in law still it would be
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open for the authorities under the Customs Act to call upon
parties like the Petitioner to pay the costs and charges in
respect of the staff of the customs department posted at the
terminal or in the area which is a notified Customs area. If this
staff is posted to work there at and since the area or premises
are claimed by the Petitioners, then, all the more, by their
understanding and agreement itself, they have to pay the
charges.

57. ' We find that reliance by Mr. Jetly on Exhibit 7 to the
affidavit in reply is, thus, well placed. There the Perishable
Cargo Terminal permission refers to the Handling of Cargo in
Customs Area Regulations, 2009. As per para 4 (XXIII) thereof,
the Petitioners have to bear the charges of the Customs staff
posted at the Perishable Cargo Terminal by the Commissioner
of Customs, Air Cargo Complex, Mumbai on cost recovery
basis. The Petitioners would not have been permitted to

‘outsource the function of handling of Cargo within this terminal

premises unless the Regulation 6(2) of these Regulations had
permitted them to do so. Further, they could not have been
appointed as custodian and within the meaning of the said term
and as contemplated section 45 of the Customs Act, 1962,
unless, they subjected themselves to these provisions. That they
did so voluntarily does not mean that they can pick and choose
favourable or beneficial terms and conditions and leave our or
omit the so called onerous one's. Therefore, “shall remain in
custody of such person” are the relevant words and to
understand the concept. The permission to set up a Perishable
Cargo Terminal for exports was sought by the Petitioners. That
the facility was constructed by the Cargo Service Centre India
(P) Ltd. on a Build; Operate and Transfer basis is clear from
Exhibit ‘7’ to the affidavit in reply. That entity is also
designated as “Customs Cargo Service Provider” is further
clear. The function of Cargo is outsourced but the Petitioners
appointment as custodian under the Customs Act is not
disturbed and remains untouched. Theréfore, conditional
approval contained in Exhibit ‘7’ binds the Petitioners or else
the approval would fall. Once the permissions have been sought
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and from the various authorities under the Customs Act, then, it
is not proper to urge that the conditions imposed by such
authorities will not be binding. .

59.  For these reasons, we do not find any substance in this
Writ Petition. Rule is discharged in both of them.

61. Weé do not decide any larger controversy.. As far as the
judgment of the Andhra Pradesh High Court is concerned, we
find that there as well, the learned Single Judge has without in
any manner appreciating the position of the Customs Officers
and - their authorities under the Act held that Regulation 5(2)
purports to levy a tax. We are of the opinion that.cost recovery
charges are not being recovered from the importer/exporter. It
is because the Petitioners under a specific document sought the
approval firstly, to set-up a.Perishable Cargo Terminal and for
exports. That was granted and in that terminal, services of the
Customs staff had to be provided so as to enable the goods
exported. being cleared therefrom. For. the purposes of
clearance of imported and exported goods, and making of
entries in-relation thereto, by the proper Officer. before a
importation and equally for home consumption and payment of
import duty, enabling recovery thereof in accordance with law
that the customs staff alone would be in a position to take the

-requisite steps. They -alone are competent to administer and

implement the Act. That their services are utilized.is clear and

therefore the reimbursement of the charges incurred on them is
 sindertaken-io be made by the Petitioners. Such a payment and

‘of cost recovery charges does_not come within the ambit of the.
controversy:dealt with by the Hon'ble Supreme Court It is in
these circumstarices’ that--this is -a payment and more
particularly by.way of reimbursement of the cosr‘s in relation to
such staff. That staff is deployed by the department of Customs
and particularly the Commissioner. In such circumstavices, and
with great respect, we are unable to agree with the learned
Single Judge-of the Andhra Pradesh High Court. We find much
substance . in the contentions of Mr. Jetly that these matters
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cannot be looked at from the angle and in the maviner
approached by the Petitioners."

25. It is a fact that the cost recovery charges have been worked out and
were/are payablé by the Department of Revenue on the basis of general
principles laid down in the General Financial Rules. As a condition for
being appoi_nted as a Icusto-dia'n, the petitioners. had undertaken to bear the
cost of the customs staff pOstecl at the ICDs/CFSs/ACCS/EPZs. Cost was/is

liable to change if the d1fferent components of flns cost, such as, the salary,

D.A., CCA, I—IRA pay allowance and pen.,1on contr1but1on -at the rates in

8
was payable S1m1lar would be‘;’c €

Commission report.

26. In view of the Rules 11 ;

Pay Comm1ss1on was not oarrled oé‘l tllen the government would had
suffered a net loss and would have tantamounted and resulted in profiting
of the private sector at the ogpellse of tlle government. Cost recovery @
185% of the total salary of staff actually posted at ICDs/CFSs/ACCs/EPZs
of the petitioners was being done as per the Board's instructions issued under

F. No.434/—12/92/—C_US dated 05.06.1992, Circular Nos.128/95-CUS dated
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14.12.1995, 133/95-CUS dated 22.12.1995, 52/97 dated 17.10.1997 and
80/98-CUS dated 20.10.1998.

27. Customs officers may 'perfo:rm', statutory or sovereign functions,
however, the sovereign is not liable to provide service and permit.setting up
ICDs/CFSs/ACCS/EPZs.  Additional posts are created/sanctioned for the
ICDs/CFSs/ACCs/EPZ for which the developer undertakes to bear the cost

of the staff posted. The payment is in the nature of fee for the services

. rendered Further, payment of cost recovery c}parges‘ for the customs officers

Ty

who are posted for mannlng such add1t10na1 fadilities 1s one of the conditions

&

within the jurisdiction of the res’pﬁ“’L

28. As mentioned earher as per the‘norms of Central Board of Excise and

.J

Customs for -Cost Recoverwahar%?e?sa _rn é_@POf B%gce with the Mlnlstry of |
Flnance s letter F. No.A/11018/9/9 I‘EAB IV dat ated 1% April, 1991, custodians

of ICDs/CFSs/ACCs/EPZs are required to pay 1.85 times the total salary of

the officers posted at. the fCDS/CFSv:S/ACCS/EPZS.I The IFU wing of the

Ministry of Finance, had given concurrence to this methed of charging Cost

Recovery charges vide their Dy. No.2/FA(F)/91 dated 01% January, 1991
with effect from 01" April, 1991.
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29.  The judgment relied upon -by the petitioner in Union of 'fndia o
Natzonal Tyre & Rubber (I) Lt (W A. No. 891/2005) is not apphcable to

the facts and 01rcumstances of the present case. In the sald judgnient, the

Kerala High Court has not unsettled the principle of payment “of cost

recovery charges by the custodian. As regards the judgment relied upon by

the learned counsel for the petitioner in GMR Hyderabad International
Airport Ltd. v. Central Bdargd ofExcise & Customs, 2012 (193) ECR 188
(AP), the Bombay High Court; Has

subsequent Judgment 1n th Secise of Mumbal Intematlonal Alrport Private

'atently dlstlngulshed the same in its

- SANJIV KHANNA J.

AUGUST 27.,2018/b
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