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IN THE HIGH .CO_URT OF DELHI AT NEW DELHI

+ CMI No. 8/2017
CMI No. 9/2017 .
CMI No. 10/2017 s
% Reserved on: 23" November, 2017
Pronounced on: 28" November, 2017
+  CMI No. 82017 -
RAHUL . Petitioner
Through: - Ms. Samai Malik, Advocate.
3 Versus
MCD.& ORS. ' ' R Respondents
Through: - -Mr Rakesh Mittal, St. Counsel
o 3-2.._‘,w1th ‘Ms. Kamlesh Anand and
M “.;;Yamml Mlttal Advocates
= - for R-1/NDMC.
:‘L_".Ms Sakshi Popli, Advocate for
'_"{R-Z/GNCTD
\/Cﬁl No.92017 . ¢
RAJENDFR THANI\UR N ..... Petitioner
Through amai M alik, Advocate.
. versus: -
MCD & ORS. LT e Respondents
. Through:": Mr ‘Rakesh Mittal, St. Counsel
with Ms. Kamlesh Anand and
» Ms. Yafnini_ Mittal, Advocates
for R-1/NDMC. |
Ms. Sakshi Popli, Advocate for
R-2/GNCTD. -
+ CMI No. 10/2017 .
SURENDER SHAH -~ .. Petitioner
Through: _Ms Samai Malik, Advocate.
versus
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MCD&ORS. .. Respondents
Through:  Mr. Rakesh Mittal, St. Counsel
- o with Ms. Kamlesh Anand and
Ms. Yamini Mittal, Advocates
for R-1/NDMC.
Ms. Sakshi Popli, Advocate for
. R-2/GNCTD.
CORAM:
HON'BLE MR. JUSTICE VALMIKI J.MEHTA

To be referred to the Reporter or not?

VALMIKI 5 MEHTA, J

_-C M Appl No. 40360/2017 (for cxemptlon) in CMI No. 8/2017
C.1\ M. Appl. No. 40363/2017 (for exemptwn) in"CM1 No. 9/2017

(”fn Appl No. 40366/2017 (for exemptlon) in CMI No. 10/2017
1: -~ % Exemptions allowed, suolect fo all just exceptions.

" CMs. stand alspoqed of SO

C.M. Appl. No. 40362/2017 in’ CMI No: §/2017

- C.M. Appl. No. 40365/2017 in CMTI*No.9/2017

C M Agpl ‘No. 40368/7(}17 in"CMT ‘No. 10/2017
L (ior condonatlon of delav of 6 davs in re—ﬁl ng)

7 . F or t‘lt. res3ons stctcd m the apph-“atlor\s the sarié are
allo?vcd and tbc delay of six days '_-ir;-.re-,ﬂling':the-CMIS stand
cog?ioned. |

C.M. Anpl No. 40577/2017 in CMI No. 8/2017

C.M. Appl. No. 40576/2017 in CMI No. 9/2017

C. M.. Appl No. 40575/2017 in CMI No. 10/2017
gfor ¢ondonation of delay.of 1142 days in ‘filing)

3 o
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5 These CMIs areth

3. Since the petitioners were pursuing the remedy of review

petitions, and delays have occasioned in filing of these CMIs on

account of pendency and disposal of the review applications, delays in

filing the CMlIs are condoned.

C.Ms. stand disposed of.

CMI No. 8/2017 and C.M. Appl. No. 40361/2017
CMI No. 9/2017 and C.M. Appl. No. 40364/2017
CMI No. 10/2017 and C.M. Appl. No. 40367/2017
(under Order XLIV Rule 1 CPC)

4. These apphcatlons are allowed and appellants/plalntlffs |

are allowed to sue as pauper I’[il notedﬂthat as per Order XXXIII

CPC if in a suit pelmlssmn 1s glven to the plaintiff to sue as an

indigent/pauper then such perm‘rs;s,lonfcont;nues for the appeal.

gre ::I'IQ‘;Wed and the matters be
categorized as RFAs and be numberei

6. - C.Ms. standdlsposedof

RFA No. /2017 (to be numbered as ordered in CMI No.8/2017
7. “This first appeal is filed under Section 96 of the Code of

Civil Procedure, 1908 (CPC) by the plaintiff in the suit impugning the
judgment of the trial court dated 11.8.2014. By the impugned

judgment the suit filed by the appellant/plaintiff seeking compensation
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~and damages against Munieipal Corporation of Delhi

(MCD)/respondent no.l/defendant no.l1, Government of National
Capital Territory of Delhi (GNCTD)/respondent no.2/defendant no.2
and Sh. Tilak Raj Khanna 1he owner of the factory R.K. Plastics
Factory/respondent no. 5/defendant no. 3 has been dismissed as it was -

barred by time. The suit plaint was rejected by aliowing the

. .apphcation under Order VII Rule 11 CpC filed' by the defendant no.1

1n the suit i.e MCD and which entlty is the respondent no.l-in this

appeal. : ’

8: - - The factq of the case are that the appellant/plalntlff is a

minor and he filed the suit throush hlS{ farher and next friend seeking

damages on account of fae_t th 2007 at about 8 AM ‘a fire

broke out in the fa-et’ory‘of the respon_m' 'o.g/defendant no.3. It was
pleaded in the plaint 1hat the fdetory was 1llegally and unauthorizedly
being run- ay the respond.,nt no. 3’aetenflent no 3 W'thOLt any heence
The factory of respondent -n()..?;_._/e‘:efendant no.3 was_ pleaded te be
manufacturing - glasses .and was being ‘run unaythorizedly in .a
residential area. .The fire occasioned in the factory of respandent

no.3/defendant no.3 was on account of blast. of boiler which was

installed in the factory. .The appel_iant/.pllaintiff is pleaded to have
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severe burn injuries to the extent of 80%. It was pleaded in the plaint
that the respondent nos.1 and 2/defendant nos.1 and 2 ought to have
ensured that the factory of the resp_ondent no.3/defendant no.3 was not
allowed to function from the residential area in violation of law but the
respondent nos.1 and 2/defendant. nos.‘ 1 and 2 failed to take any
action. Appellant/plamtlff was pleaded to be around 10 years at the
time of accident. In the p1a1nt it was. therefore pleaded that because of
negligence of the respondent Nnos: ~11-and 2/defendant nos.1 and 2 as

also the respondent no.3/defend‘an_tts the appellant/plamtlff has

~ sustained burn injuries, ther ore,.a’summ f Rs. 15 lacs damages be

Yot

awarded in favour of " the : appe"ﬂ' Jplaintiff and against the

respondents/defendants.

9. The injury o‘f}fth: appe Sintiff was occasioned on

account of fire in the factory of the respondent no. 3/defendant no.3 on

" san
el
R

28.12.2002. The subject su1tl ws t' ledZon ‘4. 6 2010. The suit was
therefore filed after around 7 % years of the incident on 28.12.2002.

The issue is that whether the suit is time barred, and therefore, the suit

plaint should be rejected under Order VII Rule 11 CPC.

10. It is seen that the appellant/plaintiff had filed a civil writ

petition in this Court bearing 10.748-50/2006 on 17.1.2006 and which
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was allowed to be withdrawn vide order dated 25.8'.2009'with liberty

to file a suit. The period of pendency of the writ petition in this Court
from 17.1.2006 till 25.8.2009 is excluded by giving the
appellaht(plainti_ff benefit of _Section. 14 of the Limi‘ration Act, even
then the subject suit which was filed on 4.6.2010 was barred by
limitation because the limitation period for filing the present suit
would be either one year orthree years in terms of Articles 72 and 113

of the Limitation Act, and whlch Artrcle read as under -

of Time from ‘which

Article | Description of s‘u‘1t= )
- period begrr:;s__jco run

When the act or
omission takes
place.

72 . | For compensation::for:One
doing or for omittiig to] %
do an act alleged to be IS
in pursuance of . any,
enactment in force' for:
the time being,
territories to wh'
Act extends

113. Any suit for which no | Three years When the right to
period of limitation is ' r sue accrues.
provided elsewhere inj
this Schedule ~

11. As per Article 72 of the Limitation Act, when a suit is
filed seeking compensation on account of omission by an authority to
do an act in pursuance of any enactment, then the suit has to be filed

within one year when the act or omission took place. The act or
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omission in this case would. be the date of the accident i.e 28.12.2002
when the fire took place in the factory of the respondent
no.3/defendant no.3 which was said to be running without requisite
license or p.ermission, and which are required under the relevant
Statutes. The suit, therefore, shouid have been filed within one year of

28.12.2002. Even assuming that suit could have been filed under

Article 113 of the Limitation Act after injuries were treated, such a

itﬁiii three ears of the injuries being

.
W

plaint where only a figure of Rs.15,00,000/- in lumpsum is arbitrarily

claimed without giving ‘feast

amount of Rs.15,00,000/- is arrived at. The suit plaint therefore in fact
lacks cause of action of a claim of damages on account of expenditure

incurr_ed on the injuries pleaded to be caused to the appellant/plaintiff.

12. . Therefore, looking at it in any manner of the suit being a

cause of action under Article 72. of the Limitation Act and had to be
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filed within one year of the date of the incident on 28.12.2002 or even

if the suit had to be filed within three years of the date of the incident
and that the plaint i§ completely silent as regards the cause of action of

the details of the injuries and expenditure on treatment, the suit

therefore filed on 4.6.2010, even if.is taken to have been filed when

the writ petition was filed on 17.1.2006, such a suit having been filed
beyond three years of arising of the cause of action was hence time
barred. If fact, the suit can be at'be t"l"'.a__id to have béen instituted on

:’ﬁl;_édk"tplus the peﬁpd from

dfawn) till 4.6.26'10 (when
ffectively the suit is filed
'fTrial court has therefore

o be barred by time by

committed no illegality ln:hOId

ts ’

making the following observatiéns:-

4. That to demde ?cﬁé:f{?:,applica}&tip

e under consideration, the brief
material facts of this suit aré that'the plaintiff has filed the suit for
damages and compensation against the defendant No.1,2 and 3 stated
therein that the plaintiff (master Rahul ) has sustained injuries in the fire
accident took place on 28.12.2002 at about 8 a.m. in the factory of the
defendant No.3 namely M/s R.K. Plastic at Samay Pur, Badli,
Delhi and the accident took place due to criminal negligence on the part
of defendant No.l and 2 as permitted by the defendant No.3 to
run an illegal factory at Samay Pur, Badli, Delhi. It is further stated that
on 28.12.02 at about 8:00am the fire took place in the factory M/s R.K.
Plastic which is run by the defendant No.3 herein illegally and
unauthorisedly and the defendant No.3 was running the said factory
without any licence from MCD or from Delhi Police and because of
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13.

i

the negligence of the defendants the plaintiff sustained burn i mjurles on
his person.

- 5. That by way of the aforesaid application U/o 7 rule 11 of CPC

the defendant No.l who is MCD has prayed that suit of the
plaintiff beyond period of limitation and the same may kindly be
dismissed.
6. Having heard the arguments advanced by the Ld. counsel for the
parties and also perused the case file. This court is of the considered view
that the fire incident took place on 28.12.02 as mentioned in the para No.1
of the suit of the plaintiff and a Civil Writ was filed in the Hon'ble High
Court of Delhi on 17.01.06 but the said Civil Writ was dismissed as
withdrawn on 25.08.09 and as per the provisions of law. in the case
of damages and compensation the limitation to file the suit is of “three
years” starts from the date of incident the incident admittedly
took place on 28.12.02 the plaintiff ought to-have file the suit for
damages and compensation. .till-27.12.05 but they have file the present
suit on 04.06. 10 and even if the perlod from filing the Civil Writ and the
, "“from the Hon'ble ngh Court 1s

limitation but suit has to be ﬁle withi ‘,perlod of 3 years from the
date of incident i.e. 28.12:02." '
8. Perusal of record it reveals

5 of Limitation Act, it applies
) ﬂhng of the suit.

only on application and appe
9. Therefore, in “view 1scu551on the apphcatlon Ulo 7
rule 11 r.w.s. 151 of CPC' bl _ﬁ,y’the defendant no.1 is hereby
allowed and the suit of the plaintiff is beyond Limitation therefore, plaint
of the plaintiff is hereby rejected being barred by limitation.”

In view of the aforesaid szhscﬁésion, I do not find any

merit in the appeal and the same is hereby dismissed.

RFA No. /2017 (to be numbered as ordered ih CMI No.10/2017

14.

Adopting the reasons already given .above mutatis

mutandis, this appeal also has no merit and is accordingly dismissed.
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RFA No. / C' /2017 (to be nulhbered as ordered in CMI No;9/2017

15. This appeal is dismisaed while adopting the reasons given
while dismissing the aforesaid RFA which was-registered as CMI No.
8/2017. This appeal is also liahle to be dismissed because this appeal
is filed by the father of the deceased Sh. Brij Kishore who died on
28.12.2002. Once there is death the entltlernent to sue would arise

from the date of the 1n01dent when the death took place and therefore .

for this additional reason,;b’_e_s,ldes

RFA/CMI No.8/2017, this. appeal'is

dismissed.

NOVEMBER 28, 2017
ib/ax.
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