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- IN- THE HIGH COURT OF: DELHI AT NEW DELHI . R

%L"."_'f;_-WP(C) 6645/2017; CM No.27645/2017 .-+
7 WIR(C) 6745/2017, CM Nos. 28077-28078/2017.

RAJPALMITTAL 1 oo e
PRADEEP GOSWAMI - e ... Petitioners: -
‘ ! Through Mr B S. Chawdhary and Ms. Chltra '

e Goswam1 Advs.-
AR rversus o L -l
:UNIONOFINDIA&ANR LT e Respondents S
. L Through Mr Kavrndra G111 Adv for Rl ' .
. ‘CORAM R :
- HON'BLE MR JUSTICEV KAMESWAR RAO SRR ‘
;: e - ORDER . ‘;, RS
Y% . 16082017 o e e
_f CM No 28078/2017 (for eXemptlom ?

Exemptlon allowed subject to. all Just exceptlons s - .

' Apphcatlon stands dlsposed of.. -

;-

o "(1;:_” These two petltrons have been ﬁled prlmarlly seekrng rehef agalnst

g, o . ‘ }..,

the Nat10na1 Agrrcultural Cooperatlve Marketrng Federatlon of Ind1a o

/

. ,’_'lelted (NAFED) The leamed counsel for the respondent No 2 has ralsed i

, L a prehmmary obJectlon on the malntalnabrhty of the pet1t10ns in’view of the' o

h

clear determ1nat10n by the DlVlSlOl’l Bench of thlS Court in the case of

)

Nattonal Agncultural Co-operattve Marketmg Federatwn of Indta Ltd V..
Nafed Processed Food Cooperatlve Marketmg Federatton of Indta

g ‘,Employees Umon and Ors 2001 (58) DRJ 799 whereln th1s Court has



|

'. conclus1ve1y held that the Nafed isnota State W1th1n the meanlng of Artlcle |

12 of the Constrtutron of Indla and as' such the writ petltrons under Artlcle h

226 of -the'Constitution Of India shall n'ot be maintalnable.f ‘,’ -

,\, s . 3 ) .I' .

2. It is the submlssmn of the, learned counsel for the petrtloner that much ] ':. -

\

- ,.'water has ﬂown after the’ Judgment rendered by the D1v1s1on B;ench 1nr_' a
' t»_f-'wNattonal Agrtcultural Co-operattve Marketmg Federatlon of Indla Ltd
. (supra) Accordlng to him, the status of the Nafed has undergone a change . ‘
2 IHe Would rely upon the averments in the writ petltlon (WP (C) No. N
A _6645/2017) at pages 10 to 13 He would also rely upon the Judgments of the‘.

o Supreme Court in the case, reported as (2003) 10 SCC 733 Federal Bank '

\

) ';Ltd v Sagar Ti homas and Ors and 2015 (13) SCALE Dr Janet Jeyapaul v, '

A SRM Umversnjy & Ors 1n support of hrs contentlon L _/- C E

3 T am afrald that the averments made in: the wr1t pet1t10n and also the_',, -

T . \ .\ N NN
- . .o

‘ rehance placed by the leamed counsel for the petltloners on the Judgments '
i ‘of Federal Bank Ld. (supra) amd Dr. Janet Jeyapaul (S”P" a) Would n°t bé

. :of any help to the petltloners hereln masmuch as the D1v1sron Bench of thrs:-‘_l L
= ._1 - Court in Natwnal Agl‘l cultural Co-operattve Marketmg Fede” atlon 0 f,';r’ :

s ‘Indla Ltd (supra), has, on consrderatlon of the Bye laws of the Nafed has 1n-

paras 7 to 14 came to the followmg conclusmn



74

“7. It is .essential to know- the constztutzon of the Soczety for

f ndzng an answer to- thzs questzon NAFED is a co-operative

e Society regzstered under the Bombay Co—operatzve Societies Act

as extended to Delhi. Later it was deemed to be registered as a
Co- operatzve Soczety under the Delhi Co- -operative Soczetzes
Act, 1973. It bezng a’ Multi-Uriit Cooperatzve Society it zs
deemed to be registered as' a Cooperatzve Soczety under the
Multi State Co-operative Societies Act 1984 in view of Section
3(g). of this Act. The second schedule of this Act contazns a list
of Natzonal Level Co- operatzve Soczetzes The name of

petitioner figures at item mo. 4 in thzs lzst It has its own buy-

. laws as per which it manages its affairs. It is created for the

benefit and welfare of its. members. The entire share capital of

" the Soczety is held by Members, Co-operative Soczetzes and no

- share capital is ‘vested with the Government of Indza In the

counter affi davzt f led by the appellant in the appeal it has been
asserted that the. Soczety does not. receive any f nanczal:
assistance or subszdy from the Government and it runs its own‘
buszness on . commercial principles,  raising ‘i}ts- own
funds/resources and .obtaining loans  from ﬁnancial -
institutions/commencial banks “on commet*clal terms.” NAFED

does not enjoy any monopoly Status in its ‘basiness. Some times

' export of certain commodities like nzgerseed onions etc.. are

canalzsed through NAFED Accordzng to - the Buy—laws the
Board of Directors is - the authorlty responsible for the

- management, admznzstratzon buszness and functzonzng of



NAFED. The Board of Directors is elected in accordance with

the. Bye-Laws and out of 42 Directors, on.ly,l three are ..

government nominees who do not:have special or veto powers

in the management of the society i.e. NAFED. -

8. On the basis of aforesaid structure in constztutzon of NAFED
it cannot be treated as "State" or other. authority or

'instrumentality» or agency}of the "State" within the meanzng of .

Article 12 of the Constitution of India. _
9. The respondents could not dzspute the factual position

contained in the bye-laws of NAFED‘ as spelt out above. In fact

respondents admit that the management of NAFED vests in the |

Board of Directors elected from amongst the representatives of

the State owned. cooperatives marketing Federations and other

- member  societies with three representatives from the

Government of India and one each from National Cooperative
Unzon - of India, National Cooperatzve Development

Corporotion, National Cooperotive Consumer Federatzon Ltd.,

Bharat Krishik'Samaj and State Bank of India. However, they '

emphasise that out of . 44 - Directors, ten are Indian

Administrative Servzce officers and two are Provincial szzl

'~ Service oﬁ“ cers representing Government of India and state

_owned Federations. Support is also sought to be taken from the

fact that NAFED has been entrusted with: the implementation of
Market Interventzon Scheme in respect of perzshables
(onions/potatoes etc. .) and spices like black pepper, chillies, as

well as the fact that Government of India has also canalised the

S

\



export ‘of onion and niger seed through NAFED But these .
would not be suffi cient conszderatlons to lead to afi ndzng that
NAFED us a "State" under. Artzcle ]2 of the Constztutzon of
Indza ‘
. 10 There are, number- of ]udgments of various. Hzgh Courts
| whereby such co-operative soczetzes are held not to be "State” -
or other authorzty wzthzn the meaning of Artzcle 12 of the
Constitution: Learned counsel for the app,ellantlreferred to the
© following judgments in this behalf - | |
| i. J.S. Arneja versus NCCF. o
ii. S.S.Dhanoa versus Munzczpal Corporatzon of Delhz ‘
iii- Ajmer Singh versus The Registrar,. Cooperatzve Societies,
. Punjab . _ o ' |
iv. Prztham Szngh Gill versus State of Pun]ab
V. R R. Sahu versus NCCF
Bana Bzharl Trzpathz versus’ Reglstrar of Cooperatzve

Soczetzes - | |

. vii. Sri Kona Secina Cooperative Central Bank uersus N.
- Sitarama Raju reported in AIR 1990 AP 1 71. . -
! 1. The ]udgment in the case of J.S. Arneja (supra) is rendered |
by a Dzvzszon Bench of this very Court. .
2. In djay. Hasia Versus Khahd Mu]zb the Apex Court culled
out six criteria as lazd down in the judgment .of' Ramana‘ .
Dayaram Shetty Versus the I‘nternational Airport'Auth’ority of |
India' & Ors. to determzne whether a concern is an

| znstrumentahty or agency of the State These are the followzng -



agency of Government "

-1 ”One thzng is clear ‘that zf the enttre share capztal of the

towards zndzcatzng that the corporatzon is an znstrumentalzty or
e

. "Where the fi nanczal assistance of the State is 50 much as to

"meet almostgentzre expendzture of the corporatzon, it would

afford some indication of the cOrpOratio_n being impregnated

with governmental character. "

" 3. "It may also be a relevant factor ..... . whether the corporatzon

en]oys monopoly status whzch is the State conferred or State

| N protected "

4 " Existence of " deep and pervaszve State control may aﬁ’ord

an mdzcatzon that the Corporation- is a State agency or

znstrumentaltty

5. ."If the functions of the corporatzon of publzc zmportance and

| closely related to governmental functzons it would be a relevant
factor in classzﬁ/zng the corporation as an instrumentality or
-agency of Government

-6 "Specifi cally, if a department of - Govt is transferred to a

'corporatzon it would be a strong factor supportive of this

d

1

3 corporatlon is held by Government it would go a long way - .

~

'znference of the corporatzon bezng an znstrumentallty or

. agency of Government "
130 These tests stzll hold the fi eld. The deczszon of the Supreme
: Court in A]ay Hasia (supra) and later MC. Mehta versus. Unzon

; of India- reiterate the same posztzon It follows from this that

name does not mditter. The fact that an authorzty is a Company .



(o

-registered under the Companies Act or under the_Societies |

Registration Act or a State Cooperative Societies Act, alone will

'not be deter'minative Each case will turn on its'own peculiar

facts What normally matters is the facts - surrounding the

constttutzon functtomng, control and management of a soczety

- Control will znclua’e fi nancial control Keepzng these aspects in N
* view a Full Bench of this Court held the Indra, Gana’hz Natzonal ,

| Centre or Arts as a ”State" wzthtn the meaning o Artzcle 120 B
g

the Constztutton of\Ina'za zn Sanght Technologzes Prlvate Ltd.

versus Union of India . In Srz Kona seema Cooperatzve Central

' Bank Lta’ versus N S.Raju reportea’ in 1990 AP.171, a Full

Bench of the Ana’hra Pradesh High Court founa’ that a Bank |

‘ _regtsterea’ under the Cooperattve Soczettes Act - was not.,

a’zschargzng any functzons of public importance or whzch could

g be said to be. governmental It was held not to be a "State" .

Szmzlarly, after examznzng all relevant facts the Natzonal

3 Consumers Cooperatzve' Federatzon was held to be not a

”State" in Ramu Ram Sahnz versus N.C. C F. ‘reported zn 1991

_v M.P. 63: This Court also hela’ NCCF not to be a ”State” for
S purposes of Artzcle 12 of the Constztutzon of Ina’za inJ. S Arne]a

- (supra). -

14. NAFED a’oes Hot. meet any of the crzterza laza’ a’own by theb -

Supreme Court which have been notea' above. Admzttedly, the

Government is not hola’lng any share capztal of NAFED. It also '

. cannot be sazd that any f nancial asszstance is provza’ea’ by the ..

Government whzch meets almost all the entire expena’zture of

‘I\ Yy - _ +



NAFED T here is no state control much less ”deep and
pervaszve "state control. Moreover by no stretch of zmagznatzon |
it can be said that functions of NAFED are closely related o
governmental functzons One may also refer to-the ]udgment of
the Supreme Court in the case of Chander Mohar, Khanna:
Versus NCERT .. While holdz'ng NCERT a's- not "State" or
"’instrumentality” or an "agency”‘ of the State, ‘following
pertinent observatzons were made by the Supreme Court | | _
"3. Article 12 should not be stretched so as to bring in every
autonomous body which has some nexus with the government
within the s weep of the expression "State”’. A wide erllargement -

of the meanzng must be’ tempered by a wise limitation. It must

not be lost szght of that in the modern concept of Welfare State, - l

independent znstztutzon corporatzon and agency are generally
subject to State control The State control does ot render such

bodzes as ”State" under Artzcle 12. The State control however

'vast and pervaszve is. not determznatzve The financial .

contrzbutzon by the State is also  not concluszve The
combznatzon of State aid coupled with an unusual degree’ of

control over ‘the management and policies of the body, and:

" rendering of an important public service. being .the obligatory :

functions of the State may largely point out that the body is
"State”. If the government operates behznd 'a corporate vezl
carrylng out- governmental activity and governmental functzons

of vital public importance, there may be little dzﬁiculty in -

_identifying the body as "State" within of Article 12 of the'(
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Const1tut10n of Ind1a If that be so 1n the absence of any publlc law element-
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1n the rellefs sought by the petltloners and also keepmg in v1ew the _]udgment

s -

o of the Supreme Court in K K Saxena v. ICIC (2015) 4 SCC 6 70 Wherem at

the meamng of Art1cle 12 of the Constltutlon of Indla the quest1on would ,: -

Court under Art1cle 226 of the Const1tut10n of Ind1a The answer in: that- : ‘,

: w4 That apart assum1ng that the respondent Nafed 1s not a State w1th1n‘ o

,' 'regard rr'-1‘u’s_,t'be, ‘Yes 1f the respondent No 2 is. d1scharg1ng any pubhc duty_ I

or a pos1t1ve obhgat1on of a- pubhc nature and/or the frespondent No 2 1s

_\ perform such statutory funct1on The wr1t pet1t10ns have been ﬁled by the |

Rules of a Socrety reglstered under the Soc1et1es Reg1strat1on Act are not SN

L
R

L para 49 the Supreme Court has held as under the pet1t10ns shall not be~ :
L mamtamable R L "; R ';' L I
N “492 ) T hjere is yet another very significant aspect which neéds to:- -+ .-\
_ - Lot EEUERIY : g o -
“ - . ‘ R v ot ’ l R . )
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be hzghlzghted at this juncture. Even zf a body performzng publzc
duty is amenable to writ jurisdiction, all its. a’eczszons are not
SR - sub]ect to ]ua'zczal review, as already poznted out above Only :
| '_ those decisions which™ have public element therein can be
' ]ua’zczally revzewed under writ ]urzsdzctzon In The Praga Tools g |
- - Corporatlon V. Shrz C.A. Imanual & - Ors.[11], as already'
discussed above, this Court held that the action challenged a’zd :
, "\ - ! not have publzc element and writ of mandamus could not be
* _ zssued as the action was essentially of a private character That
was -a case ‘where the concerned employee was seekzng .
reznstatement to an office.’

6. I also note this Court has dismissed two writ pet1t10ns agamst Nafed‘
n the same ‘ ground bemg W.P.(C) No. 5000/2015 Donald Maszh v.‘
Nattonal Agrtcultural Cooperattve Marketmg Federatton of Indta Ltd -

(Nafed) and W.P. (C) No. 8295/201 5 Suml Rawat v. National Agrtcultural '

ey
v " -\ ‘ e p
JJ Cooperattve Markettng Federation of Indla Ltd. The wrlt pet1t10ns are -

d1sm1ssed The petltloners are at hberty to approach approprlate forum _

seeking redressal of their grlevance in accordance with law. No costs.

; CM No. 27645/2017 in W.P.(C) 6645/2017 (for stav)
5 CM No 28077/2017 in. W P.(C) No. 6745/2017 (for stag)

Dismissed as infructuous.’
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AUGUST 16, 2017/ak

V KAMESWAR RAO,J -



