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1 Both these petitions shall be decided by a common order. The

petitioner (in WP (C) No.4345/2015-Babu Rafn Singla) has impugned the
order dated 27.04.2015 passed by fhe Monitoring Committee wherein the
Monitoring Commitpee had passed a direction that the premises in question
(A-139/ 140? A-32 & A-32A, Madhu Vihar, Delhi) - (hereinafter referred to

as the demised premises) be re-sealed. The submission of the learned senior

W BED R
counsel for the petltloner isthat such~an~0rder c‘o*uldxnot have been passed by

pOUEE Op

the Monitoring Comm1ttee “reither drd'aﬂthe Momtom%g ngpmlttee have the

A )‘f"‘-t

903 o §2b
power and nor thg au’&\orlty to 3’?&@}‘*‘; : Jfli“ﬁg of the pr@perty, nor was this
T e !
order based on {he pr1n01p1es of ng ﬁr’g fustice; such an order being arbitrary
| | i ‘
and illegal, the same is liable to b% I;:v%a 1l

FRRYOE b

2 The second\petluon{é”@\‘P%(

‘d'dg;* \a‘%“ ﬁ,j’i% Ja‘ ‘Af‘,
East Delhi Mun101pa1\ Coi?oratlo“ : -‘ahere%}after »referred to the as the
= W E,gﬁ* *‘35"'%

respondent-EDMC). They %@“*aggrlevedfbﬂhe order dated 08.04.2015
passed by the Appellate Tribunal of the Municipal Corporation of Delhi
(ATMCD) wherein the ATMCD had directed the demised premises to be de-
sealed; the petitioner Babu Ram Singla had been directed té furnish an
affidavit that he would pay all the necessary charges to the MCD regularly;

he would not carry out any unauthorized construction in the property.
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3. Record shows that the petitioner had been graﬁted a municipal license
(dated 02.11.2016) qua the aforenoted property to run a sweet shop from the

demised premises. Pursuant to the judgment of the Apex Court in M.C.

Mehta Vs. Union of India & Ors. (in 1.A. No.22 in W.P. (C) No.4677/1985
dated 30.04.2013) non-conforming user of residential properties had been

directed to be sealed. On 29.11.2006, the premises of the petitioner were

T

sealed. In an intervening peno , they,were de sealed in February, 2008 but
ry
,f’ {“’%%‘5 ] ﬁ“’** '
F e b T %
were again sealed oﬁ( %g 0% 200 ,_{gft 1S’\seahng el%er W%S passed by the
Monitoring Co;?'nltte(;ﬁ? it wasSipromis ij e mis- e d%fd unauthorized
construction in the demised prem&se ,;i T
. i)
4 The representatlons made b)gfii;( e )}jd;i #@ner were left un-heard
5 On 30.04. 2@{1534{;;‘ pexﬁé%o% “in & GV ehta had granted
v\ % 1 J%»;a» ) DY
: i ST M =

opportunity to the generalapublgeﬁ}é approia’@h—theﬁ' for the purpose of
25
getting their properties de-sealed (Wthh had in fact been de-sealed by the

municipal authorities).

6 The order dated 08.04.2615 had been passed by the ATMCD in favour
of the petitioner; his property had been directed to be de-sealed. The order
passed by the ATMCD has been perused; the highlighted portion by the

respective parties has also been perused. The vehement submission of the
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respondent is that this order is largely premised on the submission that after
passing of the National Capital Territory of Delhi Laws (Special Provisions)
Second Amendment Act, 2011 (hereinafter referred to as the Special Act) all
constructions carried out up to 01.06.2014 are protected from punitive
action; the property of the petitioner Whiéh was burlt prior in tirr;e had been

granted a protectlon the ATMCD had however gone on to pass the second

art of the order which is 111e alka d:ﬁrs oyht
» T i e

petitioner be de- sealed €§ubmlsslom’*-. of the <l§r{1ed§kcounsel for the
-,‘ : ? i ._f_-:« Ny g t',
respondent on thls scoge belng thattsuc a;, r er could-‘r_-lg;;ha;{e been passed

while relying upon the prov131on§§‘9 eis ,: 6éial Act.
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-7 Learned counsel for the resi'

hieh effect that the property of the
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that the ATMCD otherW{ h %‘* _de JEi ;pq;verswunder Section 347-B

Q»q‘g{?’_ﬁ 25;%%“

of the DMC Act andéthlsklncluié“s‘““th&p ?g;%to er(f‘( de—seallng of the
0, P ;’__‘.c-u-. | .. :

properties; submission how?;;bélngat%uc ¥ anporder could not have been
passed in the Virrstant case. The Special Act only protects an unauthorized
construction from being demohshe_ct; a status quo order could at best have
been passed by the ATMCD; the ATMCD going on to hold that the property

should at the same time be de-sealed has committed an illegality and this

illegal order is thus liable to be set aside.
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- 8 It is not in dispute that the after the order dated 08.04.2015, the

preperty had been de-sealed on 13.04.2015. Thereafter on an order being
passed by the Monitoring Committee on 27.04.2015 (subject matter of the

first writ petition), the property had again been sealed on 28.04.2015.

9  Relevant would it be to note that the Monitoring Committee has been
< constituted under the aegis of the Supreme Court in the case of M.C. Mehta
(Supra) on 24.3. 2006. »The yiye% %anavfprbceduréz’@t@%l;e followed by the
i &(iy SICoY
Monitoring Comm1tteﬁe"*%has been éﬁllédwm. para 86;?? &subsequent order
(dated 30.04. 201f3 Npé‘ésed by ‘Eg G 7f5e5$2 ﬁo 22, in W.P. (C)
5 “???Eiﬁ“? !
No.4677/ 1985) én M.C. Mehta. Paa;ra’ 8%' {1!3 para (vi) and (vii) are relevant. It
| i tf XX“NIZ
| states that where a property is s¢ aglé'a\dél‘t«%i? ild be open to such an applicant
to approach the Corporatlon rzzanvo\r éguxgof ‘
”_ /59 u
%ﬂh {59 ‘g& Jia\"‘écu
< in favour such an apphcaint th;f ‘

the Hrgh Court. Thus these powers which had been granted to the
Monitoring Committee by.the Apex Court were only recommendatory
powers i.e. a power to recommend to the Corporation to file a petition in the

High Court against an order of de-sealirlg,
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10 The order dated 27.04.2015 is definitely not a recommendation; it was

an order directing thé MCD to re-seal; the property.

11 The Monitoring Committee in its order dated 27.04.2015 has recorded
the reasons for deciding to re-seal the property. These are contained in

paragraph 5. The aforenoted paragraph reads as under:-

“As per the record ;ecezveal om”“Shahdara South Zone/EDMC, the

fff f‘?‘é ”ﬁ *
1 The affi davzt cum undertakzg Hiloa

in terms of dzrectw;? dated 08.0 ;,_:'Qx 53t jfé Hon’ble T rzbun‘l Further as .

TS

' i
per the order dated 08.04.2015 Q ’ﬁt%eﬂ‘ O ’ble Tribunal, the affidavit be

vay ?

submitted before the Trzbunals: and CQ y to the congered Deputy

,@C‘\};‘ A _- 5 {

f v\—\%‘f 154 ,»-—‘, }J
ea by, g‘%ﬂfe Trzbunal then;'the property in

| « a\ «w;\,,, x ‘iﬁﬁ% o ?5;,«
s 7’!as not been filed with

concerned Deputy Commissioner.

3 The de-sealing was carried out on 13.04.2015 by Shahdara South
Zone/EDMC with the help of Polzce Force but nowhere the date and time is
recorded in the file. ’

4 The Photographs taken at the time of sea?ing on 27.08.2009 and
Videography done at the time of de-sealing on 13.,04.2015 clearly shows
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that the status of construction is not same and unauthorized construction has

also taken place during the period when thé property was lying sealed.

5 The CDs recorded on de-sealing day i.e. 13.04.2015 and thereafier on
23.04.2015 (under z‘he orders of the Monitoring Committee) by the Shahdara
South Zone/EDMC clearly show that repairs and addition/alteration was in
progress which is not permissible and tantamount to unauthorized

construction in the property in question. This is not permissible as per

MPD-2021 and BBL.”

12 Admlttedly, betw’égngtg

-, &1
*% e
the custodian of the pi’@perty
7’ ‘L‘:‘»\Q; *Jff

~sealed.  Thus sul;i-?ara 5 wa ,‘

this Court. The order dated 05.05.2015 is relevant. The predecessor Bench

of this Court was prima-facie of the view that the Monitoring Committee can
only direct the Corporation to challenge the orders passed by the Appellate
Tribunal before the High Court and it cannot suo moto override the order

passed by the Appellate Tribunal. On 12.05.2015, a direction had been
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given to the Corporation to examine the reasons for re-sealing of the

property.

14 Two status reports have been filed by the Corporation. The first status
report is dated 14.05.2015 and in this report, it has been stated that the
inspection of the property had been carried out on 13.05.2015 wherein

certain activities were noted; the act1v1t1es noted hereln as under:-

BT o
“(i) Plaster repairs git walls&ro%ﬁ@;olumﬁ? et

e . @
e v

(ii)  Repair of ﬂ@0r

(iii) -~ POP woréc oﬁ%‘he walls e
(iv)  Repair oféfront portion by pl}a

- and replacmg windows.

e

(v)  Fixing of tii ;% les of wal

Y.

(vi)  False ceiling g WQrke «ﬁf;» Q

T, %%,
(vii) Repazr of electric a;?fl lumbz;ﬁgzwa s

15 The status report further states that these works which were being
carried out by the petitioner were permitted under clause 6.4.1 of the
Building Byelaws and no permission was required from the respondent for

the said works.
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16  This status report thus clearly shows that the Monitoring Committee

directing re-sealing of the property has committed a folly.

17  The subsequent status report is contrary to the first status report. This
status report is dated 20.08.2016. While reiterating the stand in its earlier
status report dated 13.04.2015, the EDMC has noted that the aforenoted

work being carried out by the petltloner yet the beneﬁt of Byelaw 6.4.1 could

,:‘e'

clause 6.4.1 cannot be extended ‘t.o ihe pgﬁtloner as permission had not been
taken. The respondent is blowing hot and cold. In the first report, it states
that clause ’6.4.1 does not requife,permissioh from the Competent Authority
to carry out such works yet in the second report it states that since
‘permission had not been taken under Byelaiw 6.4.1, the benefit of 6.4.1

cannot be granted to the petitioner.
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19 Noting this narration of facts, this Court is of the view that the order

passed by the Monitoring Committee on 27.04.2015 clearly suffers from an

illegality. It was only a Recommending Body and being only advisory in

* nature it could at best have made a recommendation to the local body to

assail such an order of de-sealing by preferring a writ petition. The order

passed by the Monitoring Committee being in the nature of a positive

mandate was thus an 1llegahty," 1t}cou1d Potphav%been passed. It was also

not premised on a correct factual poswlonz The v”s%‘rks 1 oted to have been

N *%““ﬁ a2 S N
carried out by thejpetltloner wére rep,aug ;;on ,§§aas is clear%from the first status
:v' ‘13”"5, 2 d ¥
£ ?M“ 58y p _@f’ .

-‘x‘ Sl

report of the Corporatlon and thid iSH [1f ed under Clause 6'~4.1.

from any infirmity. Thé‘*’wKTMCD‘~Whtle ngﬁlg ?ha"i ‘5th‘e‘ Special Act is a

protective umbrella avalléblég&toﬂthempetltmnerand his property cannot be
demolished having been constructed prior to the cut-off date 01.06.2014 had
thereafter gone on in the subsequent paragraph to discuss the various
documents relied upon by the petitioner (license by the MCD since the year
2000, CNGF Bills, Delhi Jal Board Bills, Electricity Bills, DDA notices etc.)

regarding use of property as commercial; order of the Court of Sh. Rajneesh
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K. Gupta stating commercial use since 12.11.2002; the sales tax registration
certificate dated 04.08.1994; house tax notice dated 20.03.1998 and the
MCD license since 1990. The Department was only thereafter directed to de-
seal the property; the petitioner had also been directed to file an afﬁdévit that
he will not carry out any further unauthorized construction and will pay all
necessary charges to the MCD. This ordér was a perfectly legal Ordér as no

g égtnr;jg:\rt which is so in the

% .
> £LVK
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Eé)‘}:tf-b— /
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is set aside and ghe order of the Al M(E

22
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