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. IN THE HIGH COURT OF DELHI AT NEW DELHI
+ W.P(C) 7302/2016

MAJOR KAPIL SAWIINEY . Petitioner

Through  Dr. LS. Chaudhary, Mr. Viresh
Chaudhary, Mr. Ajay Chaudhary,
Ms. Reema Bhola and Mr. Parambir
Singh, Advocates.

VETSUS

UNION OF INDIA & ORS .err. REspondents
Through  Ms. Amrita Prakash, Advocate.

CORAM:
HON'BLE MS. JUSTICE INDMRA BANERJEE
HON'BLE MR. JUSTICE ANIL KUMAR CHAWLA

ORDER
Yo 09.02.2017
l, The short question involved in this writ petition is, whether a Short

service Commissioned Officer of the Indian Army, who is granted extension
but resigns during the period of his extended service, can be denied the

benefit of recognition as an Ex-serviceman,

2. The petitioner apparently joined the Indian Army as a Short Service
Commissioned Officer on (1.09.2001 and was imtially posted in the 7 SIKIT
(INF) Unit. The petitioner was commissioned for a specific period of five

years,

i After completion of five wyears of service as a Short Service

Commissioned OfMeer, the petitioner sought extension of his service, as per
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the norms for such extension. The petitioner was granted extension for a
further period of five years. However, while on extension, the petitioner
sought release and he was duly released w.e.f. 15.09.2007. In other words,

the petitioner was released after rendering service for about six vears.

4. The petitioner was granted the retiral / terminal benefits to which he
was entitled, upon acceptance of his resignation and release from service
woef. 15.09.2007. An ex-serviceman Card No. 1002383 was issued to the
petitioner on (1603, 2007,

3. Counsel appearing on behalf of the respondents submits that this card
was issued by the Rajya Sainik Board which is not under the functional
control of the Ministry of Defence and such card does not entitle the holder

to any special benefit.

6. In exercise of powers conferred by the proviso to Article 309 of the
Constitution, the Government of India made the Ex-servicemen (Re-
employment in Civil Services and Posts) Rules 1979, The said Rules of
1979 provide for resettlement of ex-servicemen and reservation in inter alia

Civil Posts for ex-servicemen.

T On or about O8.09.2009, the respondent No. | framed “Guidelines and
Norms for Selection of Resettlement Courses ¢ Institutes - Allotment of
Courses and Norms [or selection of officers for 24 weeks' Management,

Course™,

8. In terms of the aforesaid Guidelines and Norms, the petitioner was,

along with the 20 other officers approved to undergo a Resettlement Course
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known as the “Corporate and Industrial Security, Safety and Intelligence
Management Course” which was conducted trom 27.12.2010 to 06.03.2011.
According to the petitioner, the petitioner paid 40% of the expenditure for

the course, whereas, 60% was paid by the Government of India.

9. The petitioner claims that after completing the course, the petitioner
applied to the respondent No. 3 for his registration under the Rehabilitation
Scheme for Ex servicemen, The respondent No. 3, however, by his order
dated 26092011, relfused 1o register the name of the petitioner for his
rehabilitation under the Rehabilitation Scheme, on the purported ground that
he was not covered under the Scheme, in view of the definition of ‘ex-
servicemen’ i the Cifice Memorandum No 36034/4/85-Estt.(SCT) dated

14™ April 1987 of the Government of India, which is set out hereinbelow:

“An ex-serviceman’ means a person, who has served in
any rank whether as a combatant or non-combatant in
the Regular Army, Navy and Air Force of the Indian

Linion and

(i) Who retired trom such service after earming
his/her pension: or

(11) who has been released [rom such service on
medical grounds attributable to  military
service or circumstances bevond his control
and awarded medical or other disability
pension; or

{1i1) who has been released otherwise than on his
own request, from such service as a result of
reduction n establishment; or

{iv) who has been released trom such service atter
completing  the  specific  period of
engagements, otherwise than at his own
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request or by way of dismissal or discharge on
account of misconduct or nefficiency, and
has been piven a gratuity, and includes
personnel of the Territorial Army of the
following categories, namely :-

{1} pension holders for continuous embodied
service,

(ii) persons with dizability attributable to military
service; and galiantry award winners.”

i o Afier careful consideration the Government
have accepted the above defimtion recommended by
the Iligh Level Committee, However, it may be
observed that in the new suggested definition certain
categories of personnel which have served in the
Armed Forces of the Union have been excluded for
consideration  as  ex-Servicemen, whereas  certain
additional categories of Termitorial Army Personnel
have been added in the revised definition. The
Motification containing  the revised definition was
issued on 27 Oct 1986 and published in the official
Gazette on 15" Nov 1986. The Notification gives
effect to the new definition from the date of its
publication, but since some of the categories were
excluded without adequate publicity, the effect of the
earher notification of 27 Oct 1986 has been stayed by
1ssuing another Notificabion dated 27 Mar 87 (copy
enclosed) in which the date of effect has been indicated
as 1.7.87. The net effect is that the following two
catepones of personnel, who were included in the pre-
revised definition of ‘ex-Servicemen” will now cease 1o
be treated as ex-Servicemen w.edf. 1787 as will be
seen from the [ollowing provizo, namzly,

“Any person who has been released :-

(a) at his own request after completing five years
servica in the Arined Forces of the Union; or

(b after serving for a continuous period of six
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months after attestation otherwise that at his
own request or by way of dismissal or
discharge on account of mis-conduct or
inefficiency or has been transfermred to the
reserve pending such release; shall also be
deemed to be an ex-Servicemen tor the
purpase of this clause.™

3. The Territorial Army personnel will however
be treated as ex-Servicemen w.ef, 15.11.86.”
10, The petitioner inter alia challenged the Office Memorandum dated
14.04.1987 in this Court by filing a writ petition being W.B. {C) Nuo.
2267/2014. While the said writ petition was pending, a Gazette Notification
dated 04.10.2012 was issued notifying the Ex-Servicemen (Re-employment
in Civil Services and Posts) Amendment Rules 2012, which amend inter alia
the definition ol Ex-service men in the said Rules of 1979, In view of the
observation of the Court that the Gazette Notification dated 004.10.2012
should also be challenged, the petitioner withdrew W.P. (C') No, 2267/2014
with liberty to challenge the Gazetle Notification dated 04.10.2012 as well
as the order impugned in WP(C) No.2267/2014. Another writ petition being
W.P(C) No. 1197/2015 filed by the petitoner was also withdrawn with

liberty to file a fresh wril petition,

11, The definition of Ex-serviceman in Clause (¢) of Rule 2 of the said

Rules of 1979, as amended by the Amendment Rules of 2012 is as follows:
“led An ‘ex-serviceman® means a person;

(1 who had served im any rank whether as a
combatant or non-combatant in the Regular Avmy, Navy
ard Air Force of the Indian Union, and

fal  who either hoay been retived or rvelieved or
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WP(C).7302/2016 Page 5



]

diseharges from such service whether at iy own Teglizst
ar bemg velleved by he emplover after arning his or her
JE R,

oF

() was has Geen relieved from such service on
medical grownds ottributable to military  service or
circmstances bevond his control and awarded medical
oF other divamlin pevsion; or

(e} wae s oeen released from such service as a
resilt of reduciion in establishment:

L

(i) wihe has been relegsed from such service after
comgreting the specitic period of engagement. otherwise
than at his own reguest or by way of dismissal, or
discharge o aqecaund of misconduct or inefficiency aned
has been given e grandiy: and Includes personnel of the
Tevritorial Army, ‘namely, pension kolders for contimious
embodied sersice or broxen spells of gualifving service;

A

(i5)  personael of the Army Postal Service who are part
At Aegmlar Arenv and retived from the Army Postal
Service withowt reversion to their parent service with
pensian, or ure refvased from the Army Postal Service on
medical  grounas  ativibuible o or ageravated by
militery gervice or Corcumstance beyond thelr coatrol amd
awarded medical or other disability pension;

e
(v Persanped, who were on depatation in Arevy Posial

Service for move than six montlhis pricr to the 14" April,
I$57:

A

(vl Golewtry aeard winners of the Armed forces
incliding persovme! of Teveilorial Avny;

e

WP(C).7302/2016 ! ' Page 6



o=

(viy  Ex-recruits hoarded out or relieved on medical ground

and granted medical disability pension, "

l"l

2. Learned counsel appearing on behall of the petitioner argued that all
Short Service Commissioned Officers who complete the requisite period of
service of five years are to be treated as a class and given the henefits or
facilities of an Ex-serviceman including re-employvment/future emplovment
in the quota reserved for Ex-serviceman, Counsel appearing on behalf of the
petitioner cited the judgments of the Supreme Court in Sansar Chand Airi
vs, State of Punjab reported in AIR 2002 SUPREME COURT 1618 and in
Raj Pal Sharma and Ors, vs. State of Haryana and Ors, reported in AIR
1985 SUPREME COURT 1263. In Sansar Chand Atn (&), the Supreme
Court held as under:-

"It iz relevant to note here that in the Certificate issued by
the Ministry of Deferce the appellant has been described as
ann ex-servicemar. The FrOVIRIOn .f{'}r resemvalion in the
Service Rules is meant for the benefit of ex-servicemen, The
purpose ds to provide them with suitable jobs in civil
services so that they may not face difficulty in adjusting
themselves in civil society after leaving the defence service.,
In the context of the scheme of the provision the provisions
in the Rule showld be interpreted in a pwrposive and
reasonable manner so that the intent and purpose of the
provision i served. From the provisions in the rules it
appears thal a distinction has been made by persons who
are released from the army on sround of medical
disqualification ar on ground of incificiency or misconduct,
Such distinetion is reasonable keeping in view the purpose
af reservation of posts made under the Rules. All the ex-
defence service personnel are lo be treated as g cluss
separate from other candidates for the purpose of offer of
fahs and no differentiation or discrimination can be made

e e —
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amongst  them  nnless  such  differences  are  real and
substantial _Jesting the proviseons in s cofext we are of
the view taal o person in the army who has earned pension
ajter puttiag n the reguisite period of service before leaving
the arnrye whether at ns own reguest or on being refeased by
the_emplover on amy ground showld be treated as an ex-
serviceman who has retived from the arey, Such treatment
is fo he meted owt to all such persons frrespeciive of
whether the nomenclane wsed s 'relieved” or 'discharged’
ar retived" If the comtention raised on behali of the Service
Connnission and the State Governmeni that since the
appellant has been discharged from the Arvmy atf his own
reguesi, he coanpod be freated gs an ex-serviceman, is
accepted then i will create o clays within a class withour
raticiuy basis  and,  rtherefore,  becomes  arbitrary  and
diseriminatory. It will also defeat the purpose for which the
provisiom for reservation bas been mode,

1 The High Courd, in vur view, iy not fustified in
placing reliance on sub-clavse (vi of the definition clawse
and excluding the writ petivioners from the eligible category
on thar basis. Swh-clanse vy hay ne application in the
invtart cose for the reasan that it applies to such of those
persan: who are relieved from serviee after specific period
af engagement and become entitled to get gratuity. If a
persen, who served [ the armed forees, is veleased after
heing mranted the benelil of pension, the case is taken out of
purview  of  sub-clawse  (fvi, The exclusionary words
“atherwise than at kBis own pequest” occurving i suh-
clause(iv) canmen, thevefore, be relied wpon fo deny the
henefit to the appellants. Then the question arises whether
sach  person would  foll under sub-clause ()7 True,
according to the terminclogy used in the Service Rules
governing the armed forces there is a distinction between
retirement and release/discharge, oy pointed our by the
High Court. But, in the comext of definition af ex-
serviceman in Eule Ziciii), Froader meaning has fo be
wiven to the word ‘retived” ocotoring in sub-clause (i), In
principle and in the livhe of the considerations ser out
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above, there iy no rational basis jor excluding those
discharged or released from service after earning pension.
It is only after considerable period of satisfactory service a
member of armed forces becomes entitled to pension. The
mere fact thar afier such long period of service he
valuntarily guil the service with the consent of the emplover
should not place him in o dis-advantageous position for
cluiming the benefit of reservation for ex-servicemon.
Therefore, the expression ‘vetivement' should be given wider
meaning in order to effectuate the objective hehind the
Rule.”

13, The Supreme Court clearly held that in the context of the definition of
Ex-serviceman, no distinction could be drawn between retirement and
release/discharge. The broader meaning would have to be given to the word

‘retired’.
4. In Raj Pal Sharma (supra), the Supreme Court held as under:-

"They heve also been veleased from military service, All
thuse persons rveleased from mililary service constitute one
class and Tt is not possible to single out certain persons of
the same class for differential treannent. There appears to
be no reasonable classification between the persons who
were relegsed on compassionate orounds and those whe
were released on other grounds and in this respect the
petitioners have heen deprived of the equal opportunity, The
amendment, thevefore, is violative of Articles 14 and 16 of
the Constitution and, therefore, bad,

Focv The grounds on which they were released are not
material, If once they are held to be ex-military servicemen
they are entitled to the henefits of Rule 4.

8. The earlier two amendments, viz, the first and the second
amendments brought in 1976 have already been held to be
bad and ultra vives the Constitution in K.C. Arora’s case
(1984 Labh IC 1015) fsupra) and the principles laid dowsn in

e T
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thai decision are egually applicable o the amendment
whereby provise to Rule 4 was added with rvetrospective
effect, The praviso to Rule 4 in the view that we have laken
cannat disentitle the peiitioners to et the benefit of Rule 4.

15, Under Rule Z(c) of the Ex-serviceman (Re-emplovment in Central
Civil Services and Posts)) Amendment Rules 2012, an ‘ex-serviceman” has
been defined to mean o persom wito has served in any rank in the Indian
Army, whether as a combatant or non-comoalani, and has been retived or
reficved or discharged from such service, whether at Itis own request or

being relieved by the emplover, afier carning hiy or her pension,

6. There can be no discnmination between those who retire or aie
discharged or relieved at the instance of the emplover and those who are

released at their oan request,

7. Tor the benchit of being treated ex-serviceman, the minimum requisite
service is five yvears. The definition of an ex-serviceman in sub-paragraph 3
of the Office Memorandum dated 1404, 1987 that an “ex-serviceman’ means
i person who has served 1 sny rank whether as a combatant or non
combatant in the Regular army who has been released otherwise than on his
own request, is thus to be interpreted to exclude only officers who are
released on request betore completion of the penod of live vears andfor in
course of their regular service hefore completion of the term for which they
were appointed, and not those who are raleased on request during the perod

at their extension.

|5, The writ petition 1= thus allowed, The petitioner shall be treated as an

‘ex-serviceman’. The order dated 2572011 declining to register the name
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of the petitioner under the Rehabilitation Scheme is set aside. The petitioner
shall be granted all the benefits of an ex-serviceman including the
registration of his name under the Rehabilitation Scheme and the benefits of

resettlement and reservation of jobs for ‘ex-serviceman’,

[ ] 1
|I )
Bk w oo

INDIRA BANERIJIEE, J

L

ANIL KUMAR CHAWLA,
FEBRUARY 09, 2017
rs
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