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VARSANI CONSTRUCTION COMPANY AND ANR ,-,_'.....Appellants

‘ ‘Through: Mr. Jaspal Srngh Mr. Namran Nasrr'and
. Mr. Omar Hoda Advocates
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- VARSANI CONSTRUCTION COMPANY & ANR Appellants

o Through Mt Jaspal Srngh M. Namran Nasrr and
Mr. Omar Hoda, Advocates
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":‘CORAM . ‘ L N

””HON'BLE MR. JUSTICE VALMIKIJ MEHTA o
% T 07.07_.201_7 SRS R

'1 . . These: matters are “identical with thre‘e m‘atters 'b'erng : FAO ;-Nos'

S L *259/2017 260/2017 and 261/2017 whrch were dlsmlssed by a Judgment

R ..3 dated 30 5 2017 The Judgment dated 30.5. 2017 in aforestated FAOs reads

4 . 1 . ’.

e - as unde‘r’:a‘

_ S “l.  “These appeals under Sectlon 37. of the Arbltratlon and
Ty S .. Conciliation ‘Act 1996 are filed by the appellants against the- .
e impugned Judgment of the court below dated 26.12.2016 whlch has . -

© v .. - .FAO282/2017& corin. - . .Pa'ge-l of 5.
N . . - - . * I ) \:' .
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S 2. o Arbltratlon proceedmgs were, 1n1t1ated by the’

. . : ‘
. . ,
'
'

' dismissed the obJectlons under Section 34 of- the Arbltratlon and

Conciliation Act filed by the appellants/obJ ectors. - |

respondent/lender for recovery of a sum of Rs.57,53, 064.65 along
. with interest. In these arbitration proc¢eedings, it has been found as a

matter of fact” on record by the. court below that the

appellants/petltloners weré duly served but the appellants/petltloners

failed to appear in the arbitration proceedings. The court below has

arrived at a 'finding .that notices which were sent to the
appellants/petitioners by the registered post were at the admitted

addresses of the appellants/petitioners, and therefore, there is deemed -

service of the arbitration proceedings. The court below has also
referred to the fact that even the earlier recall- cum-demand notlce

~ dated 30.8.2013 sent to- the appellants/pentloners the same was
' . received back-with a note.of ¢ refusal’. The court below also notes that

addresses of the appellants/petltloners mentioned in ‘the postal

“envelopes, whether the addresses were those as mentioned ‘in the
‘demand notice or notices issued in the arbitration proceedlngs

including the notice to proceed ex-parte, are the same addresses of the

" appellants/petitioners as mentioned in their petition under Section 34

)

© FAO 282/2017&

of the Arbitration and Conciliation Act. . More importantly, the court .

below: has come to a finding of fact that the Award dated 20.12.2013
was sent to the appellants/petitioners by way of registered post and the

appellants/petltloners were duly served of the Award on 28.12.2013 as’

there ‘were. found two AD-cards bearing the stamp of the appellant
no. 1/pet1t10ner no.1 and the signatures of two other persons on the AD.

cards, lying in the arbitral record., The court below has held that the

appellants/petitioners have not denied the official stamp--of the
appellant no.1/petitioner no.1 -or the signatures on the AD cards. The

‘aforesaid aspects have been dealt with exhaustively by the court
. below in paras 6 to 8 of the 1mpugned judgment and which paras read
. as under:- : .

T

petitioners were, not served with the notice of commencement of
arbitration as well as notice' of arbitration proceedings by the Ld.

“Arbitrator. But the perusal of arbitral record has.revealed that the.

notices were sent to the petltloners by way of post at the followmg
tages - :

"

(1) ) When loan recall-cum- demand notice dated 30.08.2013. was sent by‘ '

theCla1manton31 .08.2013;. S S
conn. - . , ' y Page}of 5 »

“6." ' "The counsel for the petltloners has - argued that the ‘ ..
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When notice dated 24 09.2013 of arb1trat10n proceedmgs was sent.
by the Sole Arbitrator on28.09.2013; ’ .
. When notice dated 06.11.2013 of intention of proceed ex parte was
sent by the Sole Arbitrator on 07.11.2013: and when the copy of
Award dated 20.12.2013 was sent to the petitioners by the Sole -~
Arbrtrator on 23.12.2013. :

i

. 7. The envelopes containing loan Recall—‘cdm-Demand Notice
dated 30.08.2013: sent to both the petitioners, were received back

with the report “refused”. It is settled law that there is presumption

of service of notice under Sec.114 of Evidence Act and Section 27

of General Clause Act when there is report of ‘refusal’ written by
the postman. (Harcharan Singh Vs. Shiv: Rani, (1981).2 SCC
535). The notice dated 24.09.2013 of arbitration proceedings and
notice dated 06.11.2013 of intention to proceed ex-parte were sent
by the Sole Arbitrator to both the petitioners by way of registered
post. The postal receipts of the same have been placed. on arbitral
record. Though there is no AD card placed on record but it has been’
held by Hon’ble Supreme  Court in Basant Singh Vs: Roman

Catholic' Mission, 12002) 7 SCC 531 that where the summons are
properly addressed, prepaid and duly sent by, registered post with

' acknowledgment due, notwithstanding - the fact that the
acknowledgement havmg been lost or mislaid, the Court shall

presume that notice is duly served. In'the said case, the Hon’ble-
Supreme Court had drawn the presumption of service under.Sec.27 -
of General Clauses Act notwithstanding the loss of AD Card or its

‘non-return for any reasen. In the present case. the petitioners have
.not denied the correctness of their addresses mentionied on the

above-said notices. Rather it is pertinent to mention here that the
addresses of petitioners as mentioned in the present petition under
Sec. 34 of the Act are the same addresses ‘where the above-said
notices were sent. Since, the notices were sent to the petitioners by
way of post at.their correct addresses and none of the envelopes.
were réceived back unserved, so in view of the above-said case-law,

. 'the L.d. Arbitrator had rightly drawn the presumption of services and
proceeded ex-parte against the present petitioners. Though the legal . -

presumption of service laid down in Sec.114 of Indian Evidence Act -

" and Sec. 27 of General Clauses Act is rebuttable, but the petltloners

have failed to rebut the same. They have simply stated that they
were not served But they have not denied the correctness of their
addresses So in the absence of any rebuttal, it stands established

" that the petitioners were duly served with the notices of the arbitral

proceedings, sent by the Ld. Arbitrator. " Accordingly, the ground of

" petitioners - of ‘being not. servéd’ with the notice of arbrtratron

proceedmgs by the Ld. Arbltrator is reJected

-
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e T been dealt with in “detail, on merrts inasmuch as the objectlons were
' .found to. have been filed beyond. the period of linitation prescrlbed

s
o

8. The counsel for the Clarmant has vehementlv argued that ':f'
the present petition’ deserves dismissal as the same is.time barred.’

The Arbitral Award' was passed on 20.12.2013 whereas the present
petition U/Seci34 of the Act was filed -on 24.11.2015.: But the

" 'counsel for petitioners has argued that the petition is not time barred |
as, the copy.of Award was never 'sérved upon the petitioners by the ',
~. Ld: Arbitrator and that they cameto know about the Award only i in .,
.. October; 2015 when notice of Executing Court was recelved bv -
them. But'the pérusal of arbitral record has revealed that the Award-

was sent to both the petitioners by the Ld. Arbitrator by way of po's‘t ‘
on 23.12.2013 and both- the petitioners were dulv served. with the

" same-on 28.12.2013. Two AD cards bearing stamp of petmoner )

no.l and sighatures _of two persons are 1v1n,q on arbitral’ record The.

' .Detltloners ‘have neither denied.the official stamp of the petitioner:
.ho.1 nor signatures on the said AD cards. * It is alSo pertinent to
v 'mentlon here that the addresses of petitioners on these AD cards are
- the same as mentloned in the present petition, meamng thereby that
' the' addresses are coirect. . 'Hence, it -stands- proved that ‘the
. petltloners were duly served with the ‘Award on. 28.12. 2013 But

smce the present petition U/Sec.34 “of the Act was filed- on'
24:11.2015° 1e much after the expiry of period of lumtatlon of 90
days, the same is barred bv Jimitation and accordmglv, requlres to
be dlsmlssed o (underllnmg added) .

‘/.-A ’ . ) ! . o '
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T may note that in fact the objectlon petltlon need not have

. under Section 34 of the Arbitration and Conciliation Act- ,and which is.
 the period of 90 days plus condonation. of delay-of add1t10na1/30 days |

SV

.1 do* not therefore find any 111ega11ty ‘or perver51ty in the .

" impugned judgment and which r1ghtly -deals 'with all the issues, !

FAO 282/201 7& conn

o

mcludmg of the obJectlons bemg barred by tlme SR

P
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oo - ! oo w0t

, In View, of the above dlscuss1on the ﬁrst appeals along w1th '
= ‘pendmg apphcatlons are dlsmlssed Voo T
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L
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. i.e total 120’ days, and hence the obJectlon petition necessarlly hasto -
S be'dismissed as time barred in view of thé judgment of thie Supreme’
- 'Court in-the case. of Umon of India Vs. M/s Popular Constructton R

].Co. (2001) 8SCC470 R ‘-‘_ - '



2 | - Since the.factS‘ and is'su_es are identi‘cai, in these ease‘s, ‘the‘se
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appeals are also accordlngly dlsm1ssed by adoptmg the reasomng contalned

4

Jm the Judgment dated 30 5. 2017 passed in FAO Nos 259/2017 260/2017

,‘-."and261/2017 A | o

\/\Oﬁ&ﬂm‘f’%

VALMIKI J. MEHTA J

“JULY 07,2017
b, o

7

i



