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IN THE HIGH COURT OF DELHI AT NEW DELHI
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Through:  Mr, Dayan Krishnan, Sr, Adv. with
Mr. Jeevesh Nagrath, Ms Monica Manchanda,
Mr.Chetan Gautam & Ms.Meghna Bal, Advs.
for R-1 & 2.
Mr, Manish Vashist, Adv. for R-3 & 4
Mr, Arvind Nigam, Sr. Adv, with Mr.K. Datta,
Mr.Manish Srivastava, Advs, for R-9,
Mr.Lalit Gupta with Mr.Gaurav Lavaria, Advs.
for R-11 to 17,

CORAM:
HON'BLE MS JUSTICE INDIRA BANERIEE
HON'BLE MR JUSTICE V. KAMESWAR RAQ

JUDGMENT

V. KAMESWAR RAQ, J

CM No. 141452014 in FAO(OS) 386/2014 (filed by appellant under Section 151

CPC seeking permission for filing lengthy list of dates and events)

Faor the reasons stated in the application, the same is allowed and disposed ol

FAQ(OS) 385/2014 & FAO(OS) 386/2014

| These two appeals impugn order dated August 4, 2014 passed by the learned
single Judge in suit bearing C8 (O8) No. 1561/1994 whereby the learned Single
Judge has decided an application under Order 39 Rule 2A read with Section 151
CPC preferred by the respondents 1 and 2 herein, wherein it has heen held that (he
uppellants herein have disobeyed the status quo order dated May 07, 1997
subsequently modified by orders dated September 16, 2005 and Noveniber 24, 2009

and as such, puilty of committing contempt of the Court and further directed Mis
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Caravan Commercial Co. Ltd, (the appellant in FAQ (03} no, 385/2014) (Caravan
in short) to deliver the vacant possession of entire ground Moor as received by it
[rom Smt. Pushpa Devi (appellant in FAQ (OS5} Nao. 386/2014) within sight weeks.
Simikarly, Smt, Pushpa Devi has been directed to obtain physical possession of the
entire ground floor delivered by her to Mis Caravan (appellant in FAO{OS)
383/2014) within eight weeks. The learned Single Judge has also observed that
awarding of punishment will be dependant upon the compliance of the order, We
may state here that, the period of eight weeks was extended initially on September
23, 2014 In the appeals. Thereafter, on November |2, 2014, in bath the appeals. the
Court directed parties to maintain status quo tll the next date of hearing and on
January 25, 2016, the Court directed the continuance of interim orders till further

ordirs;

FACTS (as noted in FAQ{OS) 385/2014):-

2. There are three co-owners namely (i) Late Smt, Shanti Devi (respondents 12 w
I8 in FAO (08) No. 385/2014 are het legal heirs), respondents 11 to 17 in
FAC(OS) No. 386/2014 (i) Late Smt Bimla Devi (respondents 3 to 6 i FAQ{OS)
No. 385/2014 and FAO[OS) 386/2014 are her legal heirs and (1ii) Smt. Pushpa Devi
{the appellant in FAQ (OS) 386/2014) in respect of sult property No. 42-44, Sunder
Magar, New Delhi (‘suit property’ in short), A perpetual lease in respect of the suit
properly was excculed in their favour in the year 1954, A fresh perpetual lease was
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exceuted in the vear 1992 on the demise of Smt. Shanti Devi to include her heirs
(respondents 15 to [8) and Late Sh. Mahinder Kumar Gupta, $/o Late Smt, Shant]
Devi, Late Sml. Bimla Devi and Smt, Pushpa Devi. The three co-owners are said 1o
be the sisters-in-law, It is the case of the appellant Caravan that hetween 1954 to
1977 the suit property was entirely tenanted to the Embassy of Poland and from
1977 1o 1994, it was entirely tenanted to the DPR of Korea Fmbassy. |1 is stated
that the suit property was never physically occupied by any of the three co-owners
or their families till 1994, The built-up construction consists of an independent
ground lloor and an independent first floor and terrace. Twe independent and
separate driveways and entrances access these two built-up portions having separate
kitchen and place of worship. There are two independent servant quarters at the end
of the two driveways, There is no internal staircase belween the two units. [t is the
case of the appellant Caravan that on November 135, 1991 all three co-owners
entered into an Agresment to Sell with Caravan agreeing to convey and transfer the
entire suit property to Caravan for a total consideration of Rs.1.90 crores. On
November 16, 1992, another Registered Agreement to Sell was executed by all the
Lhree co-owners in favour of Caravan, Under the aforesaid two Agreements to Sell,
4 total of Re.b6 lakhs was paid to the three co-owners in equal shares. The
permission of the Income Tax Authorily and Urban Land Ceiling Authority was

obiained.
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3. It is the case of the Caravan that it was agreed that the sale ransaction was 1o
be completed on or before October 31, 1993, [t is represented that in September,
1993, Caravan became aware of a suil being CS(08) No. 1578/1997 filed by one
Sh. Arun Batra secking specific performance of an alleged oral Agreement to Sell in
eespect of the suit property, It is stated that Caravan also learnt that By an ad-interim
ex-parte order dated April 23, 1992, Late Smt Bimla Devi and the legal heirs of
Late Smt. Shanti Devi had been restrained from selling their respective shares in the
suit property. It is stated by Caravan that the co-owners were duly aware of the said
ad-interim ex-parte order but did not inform the appellant Caravan and in facr
received a further part of the sale consideration in November 1992, It is the stand of
Caravan that under these circumstances, it had filed a suit being €S (OS) No.
244371993 for specific performance, which is pending adjudication before this
Court. By an order dated September 06, 1992 both the afuresaid suits have been
consolidated for the purpose of recording evidence, which is going on hetore the
leamned Local Commissioner, It is stated that by detailed judgment and order dated
July 02, 2010 the ex-parte ad-interim order of injunction passed in 8h. Arun Batra's
sult was vacated by the learned Single Judge, which had been upheld in appeal and
before the Supreme Court. It is the case of the Caravan, in an effart to huy peace in
litigation pending for more than 20 vears, it purchased 2/3™ share in the suit

property by executing Registered Agreements to Sell and other related documents
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with the legal heirs of Late Smt. Shanti Devi on May 25, 2011 and Smt. Pushpa
Devi on May 30, 2011, It i stated by Caravan that it paid additional consideration
of Bs.20 Crores to the atoresaid parties once again 1n an effort to buy peace and to
put to an end to the protracted litigation. It is the case of the appellant Caravan that
pursuant to this Smt. Pushpa Devi who was in sole and exclusive occupation of the
entive ground fNoor of the suit property since 1994 handed over possession of the
same to Caravan. It is stated that the entire ficst floor and terrace are in the peacetul
occupation of the legal heirs of Late Smt. Bimla Devi since 1994 and continues
undisturbed. 1L is stated by Caravan that this fact of handing over of the possession
was noted by the learncd Single Judge of this Court in its order dated June 02, 2011

when it was brought Lo the notice of the Court by counsel for Smt. Pushpa Devi,

4. That Caravan has given reference to ceértain other litigations concerning the
suit property. The same are as under:-

fa) Suit for partition [ C§ (O8) No. 690/2006] filed by the legal heirs of Late Smt,
Shanti Devi who were never in occupation of the sult property {respondents 12 o
|8} seeking parlition and possession of the suit property. The aforesaid suit was
withdrawn pursuant to the further Agreements o Sell exscuted by and between
Caravan & respondents 12 t 18 on May 30, 2011, Tt is stated that no other purty
sought transposition as plaintifl in the suil 1o seek to continue the said partition suit.

{by On July 04, 2011 Sh. Rakesh Aggarwal (Sen of Late Smt. Bimla Devi and
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respondent No.3 herein) filed a suit Noo 1587/2011 seeking permanent and
mandatory injunction against Caravan from entering the suit premises or from
changing or altering the nature of the suit property in any manner. Caravan was the
sole defendant in the said suit. The suit was predicated on Section 44 of the
Iransfer of Property Act, The ad-interim relief granted on Julv (4, 2011 was that
the ground Hoor of the suit property in possession of Caravan would fet be
alienated and that the renovation being carried on would be al Caravan's risk and
cost, [t is represented by Caravan that repeated applications were filed in the said
suil for preventing renovation on the ground floor; seeking restraint order against
Caravan from using and oceupying the ground floor; seeking restraint order against
Caravan from entering the suit premises. Further no interim reliefs were granted in
favour of the respondent Ne.2 herein who is the plaintiff in the said suit; Caravan
has carried out the renovation and the ground floor 15 in its occupation.

(e} C5{05) 1561/1994 titled Master Yash & Anr v. Rakesh Kumar Apgarwal &
Ors in which the order, of which contempt is alleged was passed, is a suit filed by
the geand sons of late Smt. Bimle Devi for partition alleging thar 1/3™ share of Late
smi. Bimla Devi was ancestral property and claiming their respective /27" share
each in her 103" share, Late Smt. Bimla Devi has filed @ written stalement opposing
the averments in the plaint und asserting the property to be hers alone. It is stated by

Caravan, that at the time of filing of the Suit, no application for interim orders was

FADROR AR B A sonvecng soaier Fage T ol i



filed. Caravan was not impleaded as party. On May 6, 1997, an application was
filed for interim reliefs apprehending that they would be dispossessed from the first
floor. However, status quo order was granted on May 7, 1997 in respect of the
entire suit property.  Cn the demise of Smt. Bimla Devi on Januvary 15, 2004 an
application was Tiled seeking substitution of Smt. Bimla Devi's legal heirs viz, her
sons and daughters in her place. It is stated by Caravan that an amendment
application being IA No. 3710/2005 was filed seeking leave to amend the earlier
application for substitution on the ground that & Will of T.ate Smt. Bimla Devi had
been discovered under which certain additional legal heirs of the deceased namely
respondents | and 2 and Sh. Ashish Aggarwal (son of respondent No.3) were sought
ta be impleaded since they were the only legal heirs who were entitled to her estate.
Accordingly. lestamentary capacity of Late Smt. Bimla Devi in respect of 1/3" share
i the suit property was admitted. 1L is stated that the said amendment application
was, thereafler withdrawn on September 16, 2005 with liberty but no application
was filed subsequently., It is stated, that in the connected suit (15877201 1) it has

-—

been recorded in the order dated January 7, 2013 that the alleged will. is not in
possession of the legal heirs of Late Smt, Bimla Devi, Tt is also stated that 1A Na,
4108/1997 was filed by respondent No.17 (one of the legal heirs of late Smt. Shanti

Devi who was never in possession of any part of the suit property) and the status

quo order dated May 7. 1997 was modified on Seplember 16, 2005 to permit the
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said respondent to deal with his undivided share in the suit properly, Status quo was
directed 1o be maintained in respect of possession of parties meaning thereby that
the respondent No.17, who was admittedly never in possession of the sujt preperty
would not take any steps tw dispossess the heirs of late Smt. Bimla De*tl-'i from Lthe
first floor and Smt. Pushpa Devi from the ground floor of the sujt property while
dealing with his undivided share. Tt s stated that similar application being [A No.
3084/2006 was filed by respondents 12 to 16 and 18 which was dismissed by order
dated August 22, 2007, In 2009, Smt, Pushpa Devi filed an application being LA
No. |2948/2008 inler-alia secking discharge, vacation, modification of the status
quo order dated May 07, 1997 a4 modified on September 16, 2005 a5 a whole:
seeking discharge and vacation of the status quo orders dated May (07, 1997 and
September 16, 2005 insofar as it relates to her 1/3™ undivided share. v ide order
Cated November 24, 2009 the learned Single Judge passed the following order--

U ohd, No F 29482008

This application has been made under Order 39 Rule 4 CPC on
behall of defendant No.& with a praver thar the court showld
modify the status quo order dated 7tk Moy, 1007 which weax
carlier modified on 16th September, 2005. It is submitted hy
lecrned counsel for defendant No 8 that defendant No.8 was
entitied to undivided 1/3vd share in the property, This court vide
order dated [6th September, 2005 had given liberty to defendani
No 02, who was similarly placed that defendant No. 13 shall be
entitled to exercise his rights and deal with his wndivided shave in
his praperty. He statey that defendant No.8 is alen entitled for the
same [iberny. Leared counsel for the plaintiffs siates that as far as
defendant No.& iz concerned, her 1/3rd shave in the PrOperty s net
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dispulted and cowwsel for the Plaintiffs has no objection in case, the
simidar arder as in respect of defendeunt No, 12 has been passed is
alse passed in favour of defendant Nok [n view of this
Submission, the gpplication for modifving the status guo order
dated 16th September, 2005 is allowed and it is obyerved thar
defendant No.8 shall be entitled to exercise e rights and deal
with her undivided 1/3rd shave in the property. The application
stands disposed of]

C.8. (OS] No, 1561/1994

The pluintifis have filed this suit claiming 1/3rd undivided share in
the praoperty No.42- 44, Suwader Nagar, New Delhi The plaitifis
cre grawndsons af Smt, Bimla Devi, defendant No.3 (dleceased) and
defendant Nos.! and 2 are father and uncle of the plaintiffs
respectively. Smi. Bimla Devi had entered into a sale qgreement
along with co-owners of the property with defendant No. 14, The
ather defendunty are defendants in respect of other twe co-owners
af the property, nomely, Smt, Pushpa Devi and Smit. Shanti Devi
(since deceased). They are defendant Nos. 8 and Y 1o 13, There ix
ne dispute in respect of undivided 1/3rd shave. one af LRz af Smy,
Shanti Devi ar undivided share of Smi. Pushpa Devi. The dispuse
5 only in respect of 1/3rd undivided share of late Smt. Bimila Devi
l, therefore, consider that all the defendants, who inherit property
Jrom Smi. Pushpa Devi or Sms, Shanti Devi being peviorma
defendants, are at lthevtv i deal with their respective undivided
share -of the property. The court had Dasved similar order in
respect of defendant Ne.12 earlier and defendmn No.d today. |
consider that the other defendanty similarly placed cannor be
meated differently and the earlier order af dismissing the
application made by the defendants s, therefore, recalled
However, since the propery is not divided so Jar, the defendams
shall remain entitled o undivided sharve and they may deal only
with undivided share

Page T a8

IL s the stand of the appellant Caravan that after failing to sceure any orders in

€S (OS) No. 1587/2011 and after a lapse of about 18 months from the date when



Caravan took physical possession of the ground flaor of the suit propery in
December 2012, two applications were filed frst being IA 22681/2012 seeking
interim reliefs directing the appellant Caravan 1o hand over possession of the ground
Moor of the suit property. According to the appellant, no notice has been issued on
the said application: and the second being LA No. 22682/2012 under Order 39 Rule
24 of CPC stating that Smt. Pushpa Devi and Caravan were in contempt of the
orders dated Seplember 16, 2005 and November 24, 2009, wherein the impugned
order was passed, The facts noled in the appeal filed by Smt. Pushpa Devi
[FAO{OS) 386/2014)] are identical to the facts noted shove, in the appeal filed by
Caravan and the same are not repeated for the sake of brevity. However, this Court
would like to note the stand of the appellant Smt. Pushpa Devi in her appeal
[FAO(OS) 386/2014)], wherein she has submitted that the ordar dated April 30,
1992 in CS(O8) 1578/1992 filed by Arun Batra was not against her. It is also her
Case Lhat in the suit being C8(OS) No. 1561/1994 by the plaintiffs, grandsons of late
Smt. Bimls Devi, is only with respect to 1/3 share of Late Smt. Bimia Devi and the
other defendants were impleaded merely as performa defendants. 11 is et case that
the application for discharging/vacating/modi fying/status quo order, heing 1A No.
12948/2008 was aliowed without any restrictions. 1In other words she was
permitted to exercise her rights and deal with her 1/3 share in the property.  From

the legal opinion sought by her, it was confirmed that she can deal with her share
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and parl with possession.

SUBMISSIONS:-

0. Mr. Arvind Nigam, learncd Senior Counsel appearing for Caravan would
submit that by order dated November 24, 2000 the aforesaid application (being 1A
No. 12948/2008) and by necessary implication, its prayers were allowed and
consequently, Smt. Pushpa Devi was fully entitled to deal with and parl with
possession of the ground floor of the suit property. The said order, both in the
application and in the suit, did not place any bar or fetters on the mode or manner of
dealing with the share of Smt. Pushpa Devi or the heirs of late Smt. Shanti Devi,
since they were recognized and held to be proforma parties. e would rely upon the
Judgment of this Cowt in Banee Singh v. State af Rajasthan, Criminal Appeal No.
1254/2018 decided on January 15, 2014 1o contend that the word “to deal’ implies
that the offender has certain concern with the property either by keeping it in his
possession, or parling with the ownership, or possession of the property through any
ol the modes of transfer of property, According to him, the order dated May 07,
1997 was modified by order dated September 16, 2005 in respect of defendant
No.12-Surinder Kumar (respondent No,17 herein), a parly, who was admitediy
never in possession of the suit property, The relief of modification of status quo
order, sought by the brothers of defendant No.12-Surinder Kumar (respondent
Mo.17 herein) was denied, He lav stress on the fact that Smi. Pushpa Devi (the
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appellant in FAO (O8) No. 386/2014) sought full relicfs in her application filed
under Order 39 Rule 4 CPC and her said application was allowed as a whole vide

order dated November 24, 2009 i.¢ in terms of all prayers therein.

7. According to Mr, Nigam, the contention of the respondents 1 & 2 (plaintiffs in
the suit) that other reliefs were given up orfand sbandoned is wholly speculative.
The order dated November 24, 2009 does not record any abandonment and/or any
giving up of any prayers. [e stales that the said order was not passed on
concession.  According to him, it is a settled principle of law that order has to be
read as It 15 without any addition or subtraction, He would also contest the
submission made on behalf of respondents 1 and 2 that the order dated November
24, 2009 is to be interpreted on the basis of order dated September 16, 2005 as
erroncous for the reasons that operative part of the order dated November 24, 2009
places no fetters on Smi, Pushpa Devi (defendant No.8 in the suil and appellant in
FAQ (O5) No. 386/2014) regarding transfer of possession and order dated
September 16, 2005 stood subsumed in the order dated November 24, 2009 and
cannot be interpreted to control the scape or width of the order dated November 24,
2004 in-any manner whatsoever. He states that a reading of order dated September
L6, 2005 must also be made in the context of the fact that defendant No. 1 2-Surinder
kumar (respondent No.17 herein) was never in possession of any part of the suit

premises. He was only one of the legal heirs of Late Smrt. Shanti Devi and he alone
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could not have wansferred the entire share of Late Smt. Shanti Devi, His brothers
being defendants 9 to 11 and 13 {respondent No.12 to 16 and 18} were declined
reliel on August 22, 2007, According to him, the direction in the orde; dated
september 16, 2005 is in two parts: (4} status quo was qua possession of the parties
Lo the suit property; (h) defendant No.12-Surinder Kumar {respondent Mo, | 7 herein)

will be entitled to deal with his undivided share but no ferters were put on him.

b, Mr Nigam would also state that the order dated November 24, 2009 was
passed for modification of order dated May 7, 1997 and order dated Seplember 16,
2005 and also for recall ol order dated August 22, 2007. The order has 10 be read in
reference to the prayers made in [A No, 129482008, According to him, vide order
dated November 24, 2000 the application of Smit. Pushpa Devi was allowed without
any condition or restriction. It is the submission of Mr, Arvind Nigam that the order
dated November 24, 2009 c¢larifies and crystallizes the position (i) that plaintiff’s
claim is only with regard to 1/3™ share of their grandmother-late SmL, Bimla Devi;
(2) there is no dispute with respect of 1/3" share each of Shanti Devi Group and
Smt. Pushpa Devi; (3) defendants who inherited from late Smi Shanti Devi and
Smt. Pushpa Devi are proforma defendants and are at liberty to deal with their
respective undivided share in the suit property, which categorically means that the
lis remains only inter-se legal heirs of late Smr Bimla Devi alone; (4) only

condition is that since Lthe suit property was not divided, defendants shall be entitled
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o undivided share only, Logic for this last caveat was thal partition should he
required 1o be made by metes and bounds and parties cannot claim preferential
rights in any specified area. Caravan wias never a party defendant in C8 (08) No.
1361/1994 when the orders dated May 7, 1997 and September L6, 2005 were
passed. Caravan was only impleaded as a party defendant by order dated May 13,
2008. He would rely upon provisions of Section 21(1) of Limitation Act, 1963 to
contend that the Caravan having been added in the suit on May 13, 2008 deemed 1o
have been instituted on that date only and not on any earlier date. Hence,
applicability of the carlier orders dated May 07, 1997 or September 16, 2005 cannot
be read into the order dated November 24, 2009 far purposes of contempt as alleged

by respondents | and 2,

9. He also states, there is an unexplained delay and laches of one vear and six
months in filing of the application, which would not be maintainable under the
Contempl of Courts Act. 'The families of the two sons of late Smt. Bimla Devi
including the respondents 1 and 2 (plaintiffs in the suit) never occupied any part of
the ground floor of suit property. Their possession of the first floor and terrace
remained undisturbed since 1994, The said Mloor is a separate and independent unit
having ils own entry/exil point, driveway, servanl quarters etc, Even though
Caravan is the rightful owner of 2/3° of the sujt property 1t is at hest eccupying only
1/3™ of the same. He would state that Section 44 of the Transfer of Property Act has
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no application.  The suit property was never nor is the dwelling house of an
undivided family, One branch of the family i.e late Smt. Shanti Devi or her legal
heirs never resided in the propertv. In any event this plea has been raised only in |
CS{OS) 15872011 and is not refevant in the context of order under challenge in the
present appeal and lurther Caravan has been restrained from transferring the ground
Haor of the suit property in CS{O8) 1587/2011, Caravan is ready and willing to
undertake to be bound by the decision in the said suit and upon division of the
property (if permissible) accept any part of the suit property as its share. e would
also urge that where more than one interpretation of an order is possible, the party
acting bonz fide on ils own interpretation of the order cannot be held guilty. of
willful disobedience. In this regard, he would refer 1o the judgments of the Supreme
Court reported as AIR 1961 SC 221 State of Bikar v, Sonabati Kuntari and (2008)
14 8CC 392 Sushila Raje Holkar v. Anil Kak. That aparl, he also relied upon the
judgment of the Supreme Court reported as (2068) 15 SCC 529 Tamif Mercantile
Bank v. Tamilnad Bank to contend that willful disobediance neads 1o he proved

beyond reasonable doubt.

10, 1L is the submission of Mr, Nigam, at the highest and without prejudice, the
order dated November 24, 2009 is capable of two interpretations,  As such,
Caravan's actions cannot be said to be deliberate and willtul in any manner. It is not
such a case where the learned Single Judee could have held the appellant puilty of
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comtempl, In this regard, he refers to the Judgment reporied as (2009} 5 5CC 447

All Indin Anna Dravida Munnetra v. 1K, Tripathi.

Ll Mr, Nigam would vehemently argue that the plaintiffs have instituted the suit
only to [rustrate the suit of specific performance filed by the Caravan and the
application under Order 39 Rule 2 A of CPC was filed by the plaintitts with ulterior
motives. According to him, it is an admitted fact that legal heirs of late Smt, Bimia
evi e her sons and grandsons and their familics are all residing together in the
first Noor of the suit property even as on date. Also the plaintiffs as minor did oot
institute the suit through their father of mother or legal guardian but instituted the
suil through their aunt, He states that the dispute inter-se as alleged by plaintff
among Smt. Bimla Devi Group is only a camaflouge 1o overcome the admitted
documents Le Agreements to Sell dated November 15, 1991 and November 16,
1992 whereby, their father i.e Rakesh Kumar stood as witness and signed the same.
It was the endevour of Mr. Nigam to canvass that the factum of the transactions and
handing over of possession was brought to knowledge of learned Single Judge on
Tune 02, 2011 by Mr. L.P., Gupta, Advocate counsel for Smt. Pushpa Devi, who was
also counsel for the plaintff (respondents 1 and 2 herein). e states. the ulterior
motive is apparent from the fact despite late Smr. Bimla Devi categorically stating
m fer written statement that the suit property is a self acquired property of hers bul

even respondents 1 and 2 herein in application No. 3710/2015 as well ds thetr tather
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Rakesh Aggarwal. both have set up a case that the sujt property was self acquired
property of late Smt, Bimla Devi, It is only to delay the suit for specific
performance filed by Caravan, they have heen taking contradictory  stands in
different proceedings, He also states, that their stand that late bml Bimla Devi has
left & Registered Will dated July 30, 2003 is without basis, neither the plaintiff
master Yash nor father Rakesh Aguarwal have produced the said Will despite
directions of the Court. Mr, Nigam would also urge, it was incumbent upon the
learned Single Judge to decide the application being 1A No. 158752013 under
Urder VII Rule 11 CPC relating to issuc of maintainability of suit first as the same
goes lo the root of the matter. The reliance upon the order dated August 1, 2013
passed in suit No. 15781992 hy the counsel for respondents 3 and 4 to buttress his
point that it was agreed by parties that all pending applications shall be taken up for
hearing at the time of final arguments is completely misleading. The said order does
ot relate to suit in question i.e CS(O8) 1561/1994, e also states sufficient rime

wias nol given to put forth the arguments.

12, On the aspect of Section 44 of the Transfer of Properly Act is concerned, he
states the said submission is nol germane to the present appeal. The families of the
three co-owners do not constitule an undivided family in law. In any event, the suit
property was never the “dwelling house’ of all the three co-owners and their families

have never ever resided logether in the suit property. Even the families of two of
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the three co-owners namely late Smt. Bimla Devi and Smi. Pushpa Devi lived in the
SUiL property, there was no common kitchen or prayer room. In the last it is his
submission that the present appeals need to be allowed and the impugned order

dated August 4. 2014 needs to be set aside,

13. Mr. Deepak Sahni, learmned counsel appearing for appellant Smt, Pushpa Devi
in FAO(OS) 386/2014, would submit that the appellant has not vielated any order of
status quo passed by the leamed Single Judge vide order dated November 24, 2009,
He states, thal the appellant was given complete liberty to deal with her 173
undivided share in the suijt property. According to him, an application filed by the
appellant in the suit, being LA, No. 129482008 under Order 39 Rule 4 read with
Sections 94 & 151 CPC was allowed by the leamed Single Judge, as a whale,
without sltaching any fetters on her 113 share in the suit property. He would state,
that in the reply filed by the plaintifTs {respondents 1 and 2) to LA, No. | 2048/200%.
they have admitted that order dated May 7, 1997 has been merged n order dated
Seplember 16, 2005, In the same manner, after passing of order dated November
24, 2009, the previous orders have merged in the said order dated November 24,
2009, Tle states, the learned Single Judge vide order dated November 24, 2009,
clarifies the fact thal the dispute is only with regard 1/3" share of late St Rimila

Pevi. According to him, Sml. Shanti Devi Group and the appellant herein, were

given hiberty to deal with their respective undivided shares in the sult property. |'he
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Court duly considered the fact that the appellant is a4 proforma detendant, against
whom no relief was actually praved, The factum of the said liberty, so granted by
the Court, was also duly recorded in the Agreement to Sell dated May 25, 2011, He
winild state, since inception, the appellant had been in the possession of the grotind
floor of the suit property and Bimla Devi (rroup had been in the possession of the
first floor and terrace / second floor. The possession of the plaintiffs (respondents 1
and 2) is not disturbed since 1994 1] today. as the entire property as a4 whole has
separate drive way / gate / ingress / egress / kitchen / worship place ete, for Lhe
ground foor oceupants whereby, it is ensured that no disturbance 15 caused and / or
no privacy is infringed by / of the necupants of first floor, 1.2, Bimla Dev Group.
He would state, the appellant, who is presently BE years old, only settled her
disputes with Caravan 1o put an end fo protracted litipations, which were | are
pending since 1992, to have peace in rest of her life. She did tot want this protracted
liligation 1o be passed on to her children and grand—children, |1 is his submission
that the Appellant hersin executed sale documents with Caravan in the year 2011, in
continuation of the previous admitted Agreements to Sell dated November 15, 199]
and November 16, 1992, by getting enhanced consideration. Caravan merely
stepped into the shoes of Smt. Pushpa Devi pursuant 1o an out of court compromise,
which in fact was nothing but honoring the previous Agreements dated November

15; 1992 and November 16. 1997 entered mto by all co-owners on one hand

PRl DS SERI00 8 & pamse oo e Fope 20 ol



Cf

(including Late Smt. Bimla Devi) and Caravan on the other hand. Tn the end, it is his
submission that no prejudice has been caused w Bimla Devi Group with the said

transfer of the ground floor and no third party to the 7y was inducted in the property,

14, Mr. Dayan Krishnan, learned Senior Counsel appearing for respondents [ and
2 would justify the impugned order, inasmuch as the appellants in these appeals
have violated the injunction order whereby, the parties were restrained from parting
with possession of ground floor of property bearing No, 42-44, Sunder Nagar, New
Delhi inasmuch as the possession of the ground floor of the suit property was parled
with by Smt. Pushpa Devi in favour of the appellant. 1t is his submission that the
property is an undivided residential/dwelling house being used for the residence of
only the family members/relatives of the respondents 1 and 2 until the Caravan
entered into illegal possession of the ground tloor of the undivided dwelling units in
violation of the injunction order and also in violation of Section 44 of the Transfer
of Property Act. He states that the partition is yet to take place. Until such time the
property 1s not divided and partitioned by metes and bounds, the family members as
co-owners have a right on each and every square inch of entire property bearing MNo.
42-44, Sunder Nagar, New Delhi. He would refer to the application being TA No.
A103/1997 and order dated May 07, 1997 passed by the Court. He would also refap
tr the application filed by the defendant No.12 in the suit Le the respondent No.17

in FAL (O8] No, 3852014 being 1A No. 4696/2003 seeking modifcation of order
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dated May 07, 1997, According to him, vide order dated September 16, 2005, the
njunction order dated May 017, 1997 was modified to & limited extent on the
application of the respondent No. 17 herein.  According to him, the respondent
No.17 was not in physical possession of the suit property on the date of the said
order, despite this Court was clear and cateporical in its direction that the statis U
will be maintained in respect of possession of the parties to property, There is no
doubt or ambiguity or any confusion on the arder passed by this Court as the order
15 absolutely clear and speaks for itself, Tle states that the order dated September 16,
2005 has two parts. The part | includes “that the status guo will be maintained in
respect of possession of the parties to property bearing No.42-44. Sunder Nagar,
New Delhi”,  Parl 2 includes "however defendant No. 12 shall be entitled 1o
exercise his rights and deal with s undivided share in the suit praperty”, 1L is the
submission of Mr. Krishnan that the expression ‘deal’ has to be read in the context
of undivided share in the property, which can be sold but without parting with the
possession of the property. According to him, this is consistent with Section 44 of
the Transfer of Property Act. He would refer (o Section 44 of the said Act. He also
states, that it the submission made by Mr. Nigam that the cxpression ‘dead’ also
includes the power and right to part with possession then the sarlier part of the order
becomes meaningless and amounts to rendering otiose/negating the said direction

directing the parties to maintain status quo of possession. According to him, the
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only correct and fair mterpretation of the order dated September 16, 2005 is that the
Court permitted the applicant 10 deal with his undivided share e 1o sell the same.
However, not only the applicant but al] the parties were directed to maintgin slatus
que of the possession. e would rely upon the judgment of this Court in the case
reported as (2006) 91 DRI 26 K wldip Gandotra v. S, Endlay and Anr 1o contend
the expression ‘however has 1 be given a meaning. Fe states that the parties were
t maintain status quo qua possession of the suit praperty, which is clear from the
language of the order. He alsa states, no appeal was filed against the order. SmL
Pushpa Devi was g party 1o the proceedings in the suit at the time of passing of the
order and was bound by the same. He also states, the fuct that Smt. Fushpa Devi
had prayed for vacation of interim orders dated May 07, 1997 and Seplember 16,
2002, as a whole, clearly shows that Smr. Pushpa Devi was iware that there Was an
interim order eperating against the parties in respect of the suit property, which
included the injunciion restraining the parties from parting with possession. Thus.
clearly the parties were aware and conscious that the first interim order dated May
07, 1997 was complete and absolute, inasmuch as the parties had o maintain both
status quo of title as well s possession of the property. Vide order dated September
16, 2005, the earlier order dated May 07, 1997 was modified to the limited extent
thal one of the parties had beer permilted to deal with his undivided share,

However, all the partics have heen restrained, injuncted from parting  with
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possession of the property, Hence. there was no doubl or ambiguity 1t the order or
in the mind of the parties that defendant No.12 could deal with his undivided share
in the property and injunction order was existing, which restrained/prevented all the
parties including defendunt No.12 from parting with the passession of the suit
property. [t is for this reason, appellant Smt. Pushpa Devi made a categonical prayer
i LA No. 12948/2008 for discharge, vacation, modification of the status quo order
dated May 07, 1997, which has been later modified vide order dated Seplember 16,

2005 as a whole,

15, According to Mr, Krishnan, there was no reason for the appellant Smt. Pushpa
Dievi 1o include the word ‘s a whele " if there wus no injunction order operating
against parting with possession. Thus, all the parties were aware Lhat there was an
injunction order operating against all the parties to the suit restraining them trom
parting with possession of the properly and also title except defendant No. 12, who
was permitted to sell his undivided share bul without parting with possession. e
has drawn our attention to the order dated November 24, 2009, both in 1A
Na. | 2948/2008 and in CS{0S8) No. 1561/1994, It is his submission thal from the
order dated November 24, 2009, it is clear that the appellant Smt. Pushpa Devi had
asked for larger reliefs in the application. But at the time of Lthe arguments had
praved for, being granted the same liberty us has been granted to defendant No 12

(respondent No.17 herein) in the order dated September 16, 20035, to which the
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counsel for the respondents | and 2 had conveyed his no objection Lo the appellant
Smt. Pushpa Devi being granted the same liberty. This was done primarily because
there was no dispute qua the undivided share. Accordingly, the appellant Smit,
Pushpa Devi was allowed to deal with her /3™ undivided share in the Property.
There was no adjudication on the merits. The order was passed on the basis of the
concession statement made by the learned counsel for the parties. In the suit also,
the leamed Single Judge has made it clear that the order being passed for the
appellant Smt. Pushpa Devi was the same order, a5 was passed in favour of the
detendant No.12. There is no doubt/ambiguity in the order. Mr. Krishnan further
states that Caravan was g party 10 the suit at the time of the passing of the order
dated November 24, 2009 and was duly represented at the hearing on the said date.
Tharetore, the appellant cannot faign ignorance of the said order dated November
24, 2009 or the proceedings thal transpired on that date. According to him, there is
nit dispute that the appellant Smt. Pushpa Devi had parted with the possession of the
ground floor of the property bearing No. 42-44, Sunder Nagar, New Delhi despite
the existence of the injunction order passed by this Court restraining the parties from
parting with possession, which makes it apparent that the appellant and Smt, Fushpa

Devi committed contempt of the Court by vielating the injunction order.

16, Mr. Krishnan would state there is another aspect of the matter, inasmuch as the

appellant Smt. Pushpa Devi was the owner of only 1/3"” undivided share in the
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property and at best, she was entitled to part with possession of 1/3" of her share in
the property under order dated November 24, 2009, whereas she has transferred
possession of the entire ground Hoor of the property to the appellant Caravan, which
is in excess of her 1/3™ share. ‘Therefore, the appellant Smt. Pushpa Devi and
Caravan had clearly violuted the injunction order. I there was any doubt or
ambignity in the minds of the parties. it was incumbent upon them to approach this
Court. seeking clarification, rather than o aet in a manner. which suited their
comimercial convenience which was m violation of the injunction order passed by
this Court. Tle would rely upon the judgment reported as (2009) 2 SCC 166 K.A.
Ansart and Anr. v Indian Ajrlines Ltd, 1n support of his contention that if there
was any doubt with regard to the interpretation of an order then the appellants were
within their rights to approach the Court seeking clarification, He states, the very
fact that lengthy arguments had been advanced by the appellants in their appeal on
the merits would, itself show there was no confusion bul now a case is sought to be
built up to avoid the consequences of violation of the injunction order on the ground
that there was some confusion, He would rely upon the judgment reported as AIR
1961 5C 221 State of Bihar v. Sonabati Kumari, Alternatively, he would argue,
even if there was some confusion. that is a factor to be considered only at the time
of sentenee. Therefore, the appellants were rightly directed to deliver the possession

of the ground Hoor of the property in question. This cannot be avoided. denied or
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escaped by the appellants herein, Ile would also rely upon the judgments in the case
reported as AR 2004 SC 4419 State of Bikar and Ors v. Rajendra Singh and Anvr.,
AIR 2006 SC 909 Union of India and Ors v. Subedar Devassy. in the last, it is his
submission that the respondents 1 and 2, had apreed that 1/3™ undivided share canbe
sold without parting with possession because insofar as title of the said detendants
in the suit was concermned there was no dispute. However, for possession the
property is yet 10 be partitioned. Theretore. the injunction order restraining parting
with possession was never modified/vacated. He would also contend that the
present appeals being intra-court appeals, on a finding of & fact, unless the Appellate
Bench reaches a conclusion that a finding of the learned Single Judge is perverse, it
should not disturl the same merely because another view 1s p{:ssihl.c. In this regard,
he would rely upon the judgment reported as (2016) 1 Scale 320 The Management
of Narendra & Company Private Limited v. The Workmen of Nuarendra &
Company. He seeks the dismissal of the appeals. He states, his submissions, be read

as submissions to the appeal filed by Smr. Pushpa Devi as well.

17, Mr, Manish Vashisht learned counsel appearing for the respondents 3 and 4 in
the appeals would submit that the plea of Mr. Nigam that the learned Single Judge,
instearl of deciding an application under Order 7 Rule 11 CPC, decided the
application under Order 39 Rule 2A CPC, which iz inappropriale is concerned, the
application under Order 39 Rule 2ZA was filed by the respondents 1 and 2 in the year
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2012 and the application under Order 7 Rule 11 CRC by the appellant Caravan was
filed as an aflerthought only in the month of December, 2013, He states, that the
dppellant Caravan was impleaded as a defendant in the suit vide order dated May
13, 2008 and it is highly surprising that no such application for dismissal of the suit
was filed for a period of five and a half vears. The issue of non maintainability has
no bearing on the disobedience of the orders passed by the Court even though,

ultimately it is found that such a suit was not maintainshle,

18, With regard 1o the submission of Mr. Wigam that the leamed Single Judge did
not decide the application bearing CCP No, 70/1994 against the appellant Smt.
Pushpa Devi and respondents 3 to 4. which was filed by the appellant in CS (08)
No. 2443/1993 and thus committed an error by taking up an application, which was
filed under Order 39 Rule 2A PO s concerned, the application, which was filed
was never listed before the feamed Single Judge when the arguments on the
application under Order 39 Rule 2A were heard and the malter was reserved for
orders. e states, (o the contrary vide order dated August 01, 2013 passed in S
(O8] No. 2443/1993 the counsel for the appellant Caravan stated that all the
remaining pending applications may be taken up for hearing at the time of fnal
arguments of that suit filed by the appellant Caravan, Therefore, on the face of it,

this argument on the part of the appellant is fallacious.
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19, Insofar as the plea of Mr, Nigam that the appellant Caravan was under the
impression that there was na embargo on Smt. Pushpa Devi 10 transfer the
possession of the property as the order dated November 24, 2009 did not speciby or

put any restrictions on the fransfor of possession is concemed, Mr. Vashisht had

submitied the following:-

(i) The Court was adjudicating upon an undivided residential property viz a viz its
Co-owners and a stranger.
(i} The Court from time to time in order to protect the intrinsic character and
nature of the undivided property passed various following orders:
4. Order dated October 27, 1993 passed in €S (O8) No. 2443/1993;
b, Order dated August 25, 1995 confirmin g the above order,
¢.  Order dated May 07, 1997 in the present suit:
d. Ohrder dated Seplember 16, 2005:
e, Order dated October 12, 2006 passed 1n C8 (OS) No. 690/2006:

Creder dated August 22, 2007;
g, Order dated November 24, 2009,
(iii) All the parties to the suit were fully aware that injunction orders restrictad
them from transferring the possession of Lhe property 10 any person outside the
family. There was no occasion Tor any of the parties to have misunderstood the

impart of the injunction orders or 1o have ardved 4t « different understanding or
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reasoning relating 1o the aforesaid orders which wete passed.
(iv) That a reading of the documents dated May 25, 2011 and May 30, 2011
establishes the express knowledge of the appellant Caravan about S (08} Nao.

62006, In this suit an order dated October 12, 2006 was passed to the following
gffect:

“The counsel for defendant states that he has no obfection if the said
application is allowed subject to the status quo order with regurd to the title,
possession and state of construction regarding the swit property being
equally applicable to the plaintiff, In the circumstances, parties are directed

{0 muintain status quo with regard to the title, possession and the state af
construction regarding the suit premises aforesaid till the final disposal of
the suit. To this extent, orders dated April 22, 2006 are modified "

(v} The orders which were passed in €8 (08) No. 690/2006 and CS (%) No.
244371993 as swated supra were also passed in the present suit from which the
Appeal has arisen.
(vi) The order dated September 16, 2005 was passed in the present suit wherehy
the Court, while permitting the detendant No, 12 to exercise his rights and deal with
his undivided share withou! parting with the possession of any portion of the
property also directed all the parties to maintain status qua as qua possession of the
property. The relevant portion of the order is reproducei:

“In view of the statement made by the counsel for the plaintiffs, the order

dated May 07, 1997 is modified to the extent that the stutus qeto will be

maintained in_respect of possession of the parties o property No, 42-44,
Sunder Nagar, New Defhi”
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(vii) The other appellant Smt. Pushpa Devi did not impugn or challenge this order
hefore the Appellate Court. However, after 3 years Pushpa Devi filed 1A No.
170482008 under Order 39 Rule 4 CPC for vacation of the order dated May 07,
1997 and Seplember 16, 2005
{viii) The present appellant had already become the party when Smt, Pushpa Devi
filed the 1A No. 129482008, The said application was never opposed by the
appellant herein, even though, admittedly as on thal day. the appellani and Pushpa
Devi were adversaries and fighting tooth and nail.
(ix) During the arguments Smt. Pushpa Devi restricted her prayer raising the plea
of parity as recorded in the order dated September 16, 2005, The counsel for the
respondents | and 2 also conceded when the plea of parily was pressed and
accardingly order dated November 24, 2009 was passed permitting Smit. Pushpa
Nevi to exercise her rights in the undivided property as were accorded to the other
defendant No.12, The following order was passed on November 24, 2009
"It iz submitied by learned counsel for defendant No.8 that defendant No. & was
entitied to undivided 173vd shave in the property. This court vide ovder dated
16th September, 2003 had given liberty to defendant No 12, who was similardy
placed that defendam No. 2 shall be entitled to exercise his Fights armd deal
swith his undivided share in his property, He states that defendant No.8 iy also
entitled for the same libery,
Learned counsel for the plaintiffs states that as for as defendant No& s
concerned, her 173rd share in the property is not disputed and counsel for the

plaintiffs has no objection in cave: the similar order ay in respect of defendant
No_i2 has been passed is also passed in favour of defendant No 8. In view of
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this submission, the application for modifving the status quc order dated {6tk
September, 2005 iv alfowed and it is observed thei defendant No.8 shall be
enlitled to exercise her rights and deal with her undivided 1/3vd shave in the

praperty. "

(x} The mandate of the order dated November 24, 2009 so as to maintain the
sanctity of possession is further clear from the reading of the latter portion of the
order, whercin while concluding, the learned Sigle Judge firther observed tha
“since the IFJFG‘E}E.;'{‘F iy not divided so far, the ;:fefmcfam shall remain entitled to
undivided share and they may deal only with undivided shave. "

(x1) No application seeking any clarification or alleging any misunderstanding
of the order dated November 24, 2009 was filed by the appellant or even by
Smi. Pushpa Devi,

(xit) The aforesaid chain of sequence of facts categorically and without any iota of
doubt establish that at no point of time since 1993 til] date, the Courts had allowed
any ca-owner of the property to transfer the possession or to change the nature of
the property by inducting anv person outside the family or a stranger in it,

(xiii) The order dated November 24, 2009 was further elear to the effect that the co-
sharers can deal with their undivided share only us the property was not partitioned
by metes and bounds but cannot transfer the possessioln,

{x1v) Theretore, there could not have been any scope for any party to the suit to
allege that the orders dated September 16, 2005 or November 24, 2009 were
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meapable of communicating the clear mandate and restriction imposed by the Court

while keeping In view the nature of the property which was an undivided one,

20, On the plea of Mr. Arvind Nigam that the appellant Caravan was not a party in
the suit tll May 13, 2008, it was nol aware of the orders which were passed and the
orders were not applicable to it, it is the contention of Mr. Vashisht that the order
dated November 24, 2009 was passed in the presence of the counsel for the
appellant in which clearly the order dated September 16, 2005 was discusseil
According to him, till November 24, 2009 the appellant was an adversary to the
other co-sharers and the remaining parties to the suit and since 1993 the endeavaur
of the appellant way to secure the status quo order in respect of the suit property so
thiat the possession and title could not be translerred or the nature of the property
could not be changed till the decision of its suit of speetfie performance, Therefare,
when the order dated November 24, 2000 was passed, the appellant was not alfected
by the same and had no reasons of any grouse against the observations which wepe
passed by the leamed Single Judge directing the parties not (o deal with the
possession or transfer of possession. The prayer allowed was only with respect to s
permission to deal with the undivided share. No appeal or any modification of the

arder dated November 24, 2009 wag sought by the appellant or Smt, Pushpa Dewv,

21, Ewven on the plea of Mr, Migam that the order dated November 24, 20009 was
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very ambiguous and was confusing ane, Mr, Vashisht would submit that the same
was clear and unambiguons, Nothing precluded the appellant Caravan fram ling
an appropriate applicalion before the Court seeking clarification on the presumed
ambiguity. He states, a party who pleads ambiguity has to act above bioard by
approaching the Court which has passed such an order and Lo seek necessary
clarification. The plea that the application under Order 39 Rule ZA CPC was filed
as an afterthought, when the respondents 3 and 4 fuiled 1o Zet any injunction orders
in their suit bearing C8 (08) No. 1587/2011 is concerned. Mr, Vashishl would
submit that the C8{0S) No. 1587/2011 is an independent remedy which has been
fled in terms of Section 44 of Transter of Property Act, 1882 and the cause of
action urged in the sald suit is also supported and approved by numerous Judicial
pronouncement including the judgment of the Supreme Court in the case reporled as
(199 2 SCC 117 Dorab Cawasfi Warden and the Judgment of the Caleuia Iigh
Court, Orissa High Court and Allahabad High Court. He states, that an Injunetion
order dated July 04, 2011 was alsa passed in favowr ol the respondents 3 and 4,
Nevertheless, the said suit and the impugned order has no comnection at all and bath

ire independent of each ather.

22, Even on the plea of application under Order 39 Rule 2A CPC is barred by
limitation, Mr. Vashisht would submit that there is na limitation prescribed to file an

application under Order 39 Rule 2A and further the disobedience being a recurting
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CEUSE, N0 parly can raise immunity from punishment on the ground of delay,
According fo Mr, Manish Vashishl, even the plea on behalf of the appellant that
appellant has paid Rs.20 Crores to-the two co-sharers and that the appellant has an
inherent right to occupy the vround floar of the property is misconceived, inasmuch
a5 the law does not permit the purchaser of an undivided share to intrude inside a
dwelling house without secking relief of partition, The appellant ought to have
impleaded himsell as a plaintiff’ in CS (C5) No. 690/2006 afier purchasing the
undivided rights of two co-sharers and prayed for a decree of partition by metes and
bounds, No party to a lis can be permitted 1o even argue equity when such a party ig
gullty of disobeying the orders of the Court. On the plea of Mr, Nigam that the
contesting respondents on the first floor are in possession of peacelul, separate and
in excess of their share is a misconeeived argument, inasmuch as when a share in an
undivided house is purchased, no portion of the same can be s4id to be a divided or
i separale one. The different exit and entry is created by the appellant afier the
order dated July 04, 2011 passed in CS{0S) No, 1587/2011. It was held that any
rencvation work on the ground floor would be at the risk and cost of appellant
Caravan., Mr. Vashisht would submit (hat the respondents are not sitting in any
excessive share, because 4l such time property is partitioned, they have an
indisputable right to enjoy every inch of the property. Mr. Vushisht would submit

that the reliance placed on the report of the Local Commissioner by the appellant
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sugeest the occupation of different floors by the co-owners is misplaced in view of
the report itself as a reading of the Local Commissioner’s report would show that it
records the name of the nine persons, who wers in physical occupation of the entire
property.  The argument on behalt of the appellant that the interpretation us sough
Lo be given by the appellant is the only right argument is also misconceived and
contemptuous. He states, that under similar circumstances, the learned smgle Tudpe
has taken a consistenl view. He would rely upon the judgment reported as (2075)
147 DRJ 563 titled Vera Ruth Rega Consalvis v, Maninder Pal Ningh, against
which appeal was filed before the Division Bench, which was also dismissed by the
Division Bencly as reported in 2015 (DET SOFT) 158 (DB) Viray Chhabrg &

Others v. Vera Ruth Rego Gonsalvis,

23, Mr. Manish Vashisht would also submit that the appellant has not controverted
in the rejoinder, the submissions made on behalf of respondents 3 and 4, inasmuch
is the appellant was purchasing undivided shares in the residential house, which is
Apparent from the reading of its DWI‘IE documents, The Supreme Court in the case
reported as (2009) 7 SCC 444 Ramday v. Sita Bai & Others and in (2009) 160 SCC
634 Gajara Vishnu v. Prakash Nansaheb has held that an undivided share of a co-
sharer may be a subject matter of sale byt possession cannot be handed over 1o the
vendee unless the property is partitioned by metes and bounds, In the end, it i his

submission that the appellant cannot be permitted to perpetuate the illegality, which
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according to him is apparent from the submissions made by him as reflected above,
He would rely upon the judgment in the case of Aff Bengal Excise Licensee’s
Association v. Raghabendra Singh & Others (2007) 11 §CC 374 and (1999) 7 5CC
369 Kapildeo Prasad Sak v. State of Bihar. He prays that the appeal filed is liable

to he dismissed.

24. Insofar as the appeal filed by Smt. Pushpa Devi is concerned, il iy the
submission of Mr. Vashisht that the same need to be dismissed in view of the
admission of the appellant Smt, Pushpa Dievi at pape 40 (paragraph 27) of the

appeal, wherein she has pleaded as under-
“that legal opinion was sought by the appellant before dealing with her share
i the said property and the appeltant was clearly advised by her counsels
that there is absolutely no bar in the appelfant dealing with her share andior

exercising her rights qua her share including transferring af possession of
the ground floor.™

25, He would also state that the uppeal 15 misconceived in view of the following

admitted facts:-

i The litigation ensued qua the subject matter i.c property No.42-44, Sunder

Nagar, New Delhi relating 1o the parties to the present appeal in the vear 1993,

it.  That subject property admittedly is an undivided residential house. No actug]

physical partition by metes and bounds has taken place ul] date.

i, That various interim orders to protect transfer of title and possession were
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passed by this Court in its ordinary civil jurisdiction in respect of the subjeet

property,

iv. That the appellant St Pushpa Devi was impleaded as a defendant n the

tollowing suits/procesdings:-

n. CS5(08) No. 2443/1993 tided “Carvan Commercial Company Limited .

Pushpa Devi & Ors", (as defendant Nuo. 1.

b CS(08) No. 156171994 “Master Yashaswi Apparwal & Another v. Bakesh

Agparwal & Others" Pushpa Devi was impleaded as defendant No 8.

¢ CS(08) No, 690/2006 titled *Mahender Kumar Gupta & Ors v, Pushpa Devi &

Lirs, A suit for partition in which Pushpa Devi was Defendant No. 1.

@ Suit bearing No.1378/1992 titled *Arun Batra v. Bimla Devi & Ory, Pushpa

Devi™ was defendant No.7 in the said sujt (For the purposes of deciding the

present appeal this suit has no relevance),

6. According to him, the submissions made by learned counsel for Pushpa Devi

are misconceived and untenable in view of the following:-

(i) That this Court while adjudicating upon the suit was seized with an lssue

of partition qua a residential house AMENE its co-owners.

(i) To protect the intrinsic characler and nature of the undivided property

various following orders were passed by this Court:
3. 07.05.1997, @ 199

b 16.09.2005, @ 213214
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c. 22.08.2007, @ 216-21%
d. 24.11.2009, @ 233-236,
(1i1) That all the parties to the suit were also aware of the fact that they

were restricted by the aforesaid interim Injunction orders which was passed
from transferring the possession to any third party. There was no occasion
for any of the parties to have misunderstood the import of the arders or to
have arrived at a different understanding or reasoning relating to the

aloresaid four orders which were passed and modifiad.

(iv) That besides above, the appellant Smt. Pushpa Devi was also
contesting two different suits as a defendant before this Court wherein she
and the other co-defendants were restrained from alienating, transferring or

parting with possession in respect of the suit property.

(viIn CS(08) No, 2443 of 1993 ghe was restrained along with other co-
defendants to deal with the property and to maintain status qui. This order

was confirmed on 25.08.1995 and is in operation till date,

(vi) That in another suit tor Partition CS(08) No. 690 of 2006 an Order
dated 12.10.2006 was passed in C5(05) No, 690/2006 where the appellan

PLishpa Devi was defendant No. | to the following effect;

“The counsel for defendant staies that he has no ebjection if the said
application is alfewed subject to the status gue order with regard to the
title, possession and state of construction regarding the suit property being
equally applicable to the plaintiff. In the circumstances, parties are
directed to maintain status guo with regard to the title, possession and the
State of construction regarding the suit premises aforesaid (ill the final
disposal of the suit. To this extent, orders dated 22.4.2006 are modified, ”
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{vii) The orders which were passed in CS{08) No. 690 of 2006 and S
(I5] No.2443 of 1993 as stated supra were also passed in the present suit

from which the Appeal had arisen,

(viiiy  The order dated 16,9.2005 was passed in the present suit whereby
the Hon'ble Court, while permitting the defendant No.l2 to exercise his
rights und deal with his undivided share without parting with the possession
of any portion of the property also directed all the parties to maintain status
que as qua possession of the property. The relevant portion of the arder is

reproduced:

“In view of the statement made by the counsel for the plainiiffs, the ordey
dated 7.5.1997 is modified to the extent that the stotus guo will _be
maintained in respect of possession of the parties to property No.42-44,
Sunder Nagar, New Delhi.”

(ix} The appellant Smt. Pushpa Devi did not impugn or challenge this
order before the Appellate Cour. However, after 3 years Appellant filed 14
No. 12948 of 2008 under Order 39 Rule 4 CPC for vacation of the order
dated 7.3. 1997 and 16.9.20035.

() That during the arguments the Appellant restricted her prayver raising the
plea of parity as recorded in the order dated 16.9.2005. The counsel for the
respondents 1 and 2 also conceded when the plea of parity was pressed and
accordingly order dated 24.11.2009 was passed permitting the Appellant to
exercise her rights in the undivided property as were accorded to the other

Defendant No.12. The following order was passed on 24.11.2009:

At is submitted by learned counsel for defendant No.8 that defendant No.%
was entitled to ymdivided |3rd share in the property. This court vide order
dated 6th September, 2005 had given [iberty to defendant No. 12, who was
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similarly placed that defendant No.12 shall be entitfed to exercise his rights
anel deal with his undivided shave in his property. He states thar defendant
No. & is also entitled for the same liberty,

Learned counsel for the plaintiffs states that as far as defendant No.§ is
comeerned, her IA3rd share in the property is not disputed and counsel for
the Plaintiffs has no objection in case, the similar vrder as in respect of
defendant No. 12 has been passed is alfso passed in favour of deferndant No 8.

In view of this submission, the application Jor modifying the status guo order

dated 16th September, 2005 is allowed and it is observed that defendant
No.8 shall be entitled to exercise her rights and deal with her undivided
/3rd shave in the property.

{x1) That the mandate of the order dated 24.11.2009 s0 as to maintain
the sancity ol possession is further clear from the reading of the latter
portion of the order (@ page 235, wherein while concluding, the learned
single Judge further observed that “since the property is not divided so far,
the defendant shall remain entitled to undivided share and they may deal

only with undivided share,”

{xii} The afaresaid chain of sequence of facts categorically and without
any iota of doubt establish that at no point of time since 1993 till date, the
Courts had allowed any party to wansfer the possession or to change the

nature of the property by inducting any third party or a stranger in it.

(x11)  Instead of purging the contempt and correcting the illegality, the
prescnt appellant has the audacity to raise frivolous aobjections and
arguments by laking shelter of her old age. This is a calculated move by her
it the behest of another appellant Carvan Commercial Company Limited,

which has intruded inside the property despite injunction orders.

(xiv)  That the arguments of the appellant are also misconceived for the
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simple reason that throughout the orders dated September 16, 2005 and
Navember 24, 2009 reminded ¢vervone that the orders were being passed in

respect of an undivided property,

{(xv} That the actions of the Appellant were calealatad and motivated so
i Lo overreach the process of law. The action is also in defiance of law., An
erring party cannol raise the plea of ignorance of law to his/her defence, Itis
well settled law that a co-sharer cannot deliver possession of any portion of
an undivided property to any stranger or an outsider. Secticn 44 of the

Trunsfer Property AcL 1882 prohibits the same,

(xvi) The Ion'hle Supreme Court in (2009) 7 SCC 444 titled “Ramdas
v. Sita Bai & Other” and in (2009) 10 8CC 654 titled “Ciajara Vishnu v,

Prakash Nansaheh™ has categorically held that an undivided share of 4 co-

sharer may be a subjecl matter of sale but possession cannot be handed over

to the vendee unless the properly is partitioned by metes and bounds.

[(xvil)  As staled above it is an admitted position that the suil property s
an undivided one and therefore she could not have transferred the POISSEssion
te Caravan Commercial Property Ltd because of Orders dated 7.5:1997,
6.9 2005 and 24.11.2009.

(xviii) Although the orders daled 751997, 16.9.2005 and 24.1 1 2009 are
very clear, unambiguous and constantly reminded all the parties to the suit to
only deal with their undivided share of the property and not to part with
possession of the property, yet the appellant cannot be heard to contend that
cven by the usage of the term undivided in the orders, she was under an

impression that she had been permilted to transfer the possession of the

FACKENS Z82200 4 b conmueisd maita Fapw 47 o)



property to 4 stranger.

(xix) This would be preposterous on her part even to allege that the term

“undivided” would mean divided and includes the transfer of possession,”

He prays thal the appeal be dismissed.

27, Having heard the leamed counsel for the parties. to understand and decide the
lssue whether the learned Single Judge was justified in holding that the appellants
herein were guilly of committing Contempt of Court by disobeying the status (LI
order dated May 07, 1997, subsequently modified by orders dated Seplember 16,
2005 and November 24, 2009, it is necessary to note the said orders. Fer the said

purpose, we reproduce the orders as under,

751097
XUXXY XXXXx XXrxx
Natice returmnable an 10" November, 1007,

Learned counsel for the Defendants Nol and 2 and Detendant No2
gorept notice.

Notice be issue only to the vemaining defendants,

The parties will maintain status gquo as of today in respect of property
N 4244, Sunder Nagar, Delhi til] the next date.

I the meantime, pleadings be completed ™

RS, 2005

XXXXX XXXXY XXXXY
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CSI08) Na. 1561/1994
1A No. 410871997 and 4696/2005

The counsel for the Llaintiffs state thar his elients will have no objection i
case the defendant No.12 exereives his rights and deals with his wndivided
Share withouwt parting with the passession af any partion of the praperty, fn
view of the statement made by the counse for the plaintiffs the order dated
7.5.1997 is modified to the extent that the status quo will be maintained in
raspect of possesvion of the parties (o property Nood2-44. Sunder Nagar,
New Delhi. However, deferdant No 12 shall be entitled 1o exercise his
rights and deal with his undivided share in the property. With (hese
observations, the applications T4 Nos LI08/1997 and 46962005 are
disposed of "

24112009

XXX Y AXYYY AXXXY
LA, Neo. 12048/2008

Thiv application has been made under Order 39 Ride £ CPC on behalf of
defendant No & with a prever that the court should modifi the status que
arder dated Tih May, 1997 which was earlier modified on 16th Septeniber,
2003, It iy submitted by learned cowpsel Jar defendant No.8 Ha deferdant
No.& was entitled to undivided 1/3rd shave in the property. Thiv cotrt vide
order dated [6th September, 2005 had given liberty to defendam No.J2
wha was similarly placed that defendant No, 12 shall be emiitled to exercize
his vights and deal with his undivided shave i Ris praperty. He states that
defendant No.8 iy also entitled for the same lberty. Leamed vownsel far the
iMaintiffs states thar aw far ay defendant Na. 8 (s concerned, fer [A3rg vhare
o the propeety iy nat divowted and cotied Jor the plaintiffs hus no
obfection in case, the similar order as in respect of defendant No. 12 hax
been passed is also passed i fuvenr of defendant No.5.

I view af this submission, the application for modifving the status qu
order dated {6ith September, 2005 i allowed and it s observed that
deferdant No.& shall be entitled to exercise her rights and deal with her
undivided 1/3vd shave in the praperiy,

The upplication stands disposed af,

FACFOSE IR0 4 & connpctad motter Pirge 44 e



C.& (EAS8) No (3611994

The plaintifis have filed this suit claiming 1/3vd undivided shave in the
properfy Nod2- 44, Sunder Nagar, New Delhi. The plaintiffs are
grandsons of Smt. Bimla Devi, defendant No.3 (deceased) and defendant
Nos. [ and 2 are father and uncle of the plaintiffs respectively, Smt. Bimia
Devi had entered into a sale agreement along with co-owners of the
property with defendant No 4. The other defendants are defendants in
respect of other two co-owners of the property, namely, Smt. Pushpa Devi
and Smi. Shanti devi (since deceaved), They are defendant Nos & andd 9 to
13 There is no dispute in respect of wndivided 1/3rd share, one af LRs af
Smit. Shanti Devi or undivided share of Smt. Pushpa Devi. The dispute Is
anly-in respect af [/ 3vd wndivided share of fate Smt. Bimla Devi.

I, therefore, consider that alf the defendants, who inherit property from
st Pushpa Devi or Sme. Shanti Devi, being performa defendants, are at
Hberty 1o deal with theiy respective undivided share of the property. The
courl had passed similar order in respect of defendant No. 12 carlicr and
defendant No & today. | consider that the other defendunts similarly placed
canmat be treated differently qnd the earlier order of dismissing the
application made by the defendants iy, therefore, recalled. However, since
the property is not divided so far, the defendants shall remain entitled o
wndivided share and they may deal onfy with undivided share, ™

28. That apart, we also note the conclusion of the leamed Single Judge in the
mpugned order holding the appellants guilty of contempt of court was primarily on

the following findings:-

Y2 There is no dispute about the proposition of law as has been

trged by the learred Sr. Cownsel for Defendants No. 4 to 8 and Defendunt
Ne. 14 that when an order of the Cowrt is ambiguons ard iy reasonahly
capable af more than one intevprefation. proceedings for contempt should
not be entertained, Can i1 be said that the order dated 07.05 1997 read
with subsequent orders dated 16.09. 2005 and 24112009 was capable of
i interpretations? The learmed Sr. Counsel for Defendants No. 8 and
Defendant Mo, 14 have giressed that theve is no specific mention in the
order dated 24,1 1.2009 that Defendant No. 8 will not be entitled to transfer
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possession af the suit property while dealing with the property and thus,
even if order dated ['6,08.2005 i taken into convideration. ar the most, it
will show that the order dated 24112009 was capable of two
inferpretations and s, no aetion of contempt can be laken against
Defenclants No, 8 and 14,

I3, 1 have already exiracted earlier the orders dated 16.09.2005 and
<4 NT.2008. Order dated 16.09.2005 categarically records no objection of
the Plaintiffs in respect of the vight af Defendant No, 12 to deal with his
undivided Share without parting with the possession af any portion of the
property. The order dated 07.05.71997 was modified by order dated
[6.09 2005 ta the extent that Defendant No. 12 may deal in hiv share but
Stalfuy quo was fo be maintained in respect of possession af property
hearing no. 42-44, Sunder Nagar by the parties, By a subveguent
application 1A, No, 12948/ 2008. Defendant No. & wanted discharee of the
tatus qua avder dated 07.03. 1997, which war granted to Defendarnt No. 8
recording that 13rd share of Defendant No. 8 iv new dispuied amd the
counsel for the Plaintiffs has no objection in case the order g passed in
respect of Defendant No. 12 s passed in respect of Defendant No. 8, Thu,
everphady was aware thai concession which had been given to Defendant
No. & was sinilar o the one granted to Defendant No. 12 by the order
dated 16,09.2003. Hence, the contention raised on behalf of Defendant No,
8 and Defendant No. 14 that the order dated 24.11,2009 with regard ro
dealing with the property with or without possession way ambiguous ard
capable. of twe mterpretations (s unfounded. It may he mentioned that in
the proceedings wnder Ovder 39 Rule 24 CPC. the Court is Simply to see
whether there is disobedience of the order paxsed by the Court. [t {5 not
permissible for the Court ro examine the correctness of the eaviier decision
which iv stated to be violated (See State of Bihar & Ors. v, Rajendra Singh
& Anr, AIR 2004 SC 4419 and Union of India & Ors. v. Subedar Devaszy
PV, AIR 2006 5C 9%, The Judgments in Tamilnad Merchantile Banie and
Sushile Rafe Holkar fsupral and KK Puri (supra) relied upon by the
tearned Sr, Counsel for Defendant No, 14 and Diefendant No. § will not
come fo the rescuwe of the Defendants as there was no ambiguity in the
avder, The comtention that Defendant No. 8 was in possession of only
ground floor of which pessession was delivered o Defendant No. 14 and
the Plaintiffs and Defendants No. | to 3 were in possession of more than
I73rd share in the property and thus, there will not be any cortempr iy
noted to be refected for two reavons, First, as stated earlier the order e
modified by the subsequent orders was clear that possession af the property
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L& nat to be disturbed. Secomd, even if it is assumed tha Plainriffs and
Defendants No. { 1o 3 were i possession af abowt 30% of the built-up
portion, Deféendant No, 8 was alve in possession of the entire ground floor
wiich nust be more than 1/3rd share of Defendant No. 8 Thus, even i
Defendant No. 8 had been permitled fo part with the possession of the
143rd portion of the property belomging to him (though it was not donel,
she conld not have delivered the possession of entire: ground floor o
Dhefendant No. 14 which as per own showing of Defendant No. 8 about
At af the property.

2%, The order dated Wovember 24, 2009 was primarily passed both in 1A Na.
1294872008 and C8(08) No, 1361/1994, The prayer in IA No. 129482008 under
Order 39 Rule 4 CPC was as under-

‘i Dhscharge, vacate, modify the status quo order dated 07 05 1997 which

haw laver been modified vide orders daved 16.09.2005, as a whole:

b Discharge gnd vacate the status guey ovaer dated 07 03 7907 and

L6049, 2005 in so far as it relates 1o one-thivd { A'.r"_'u'"‘{.l untdivided share of the

wpplicantidefendant No. 8 or,

¢ In aiy case the operation of the status guo order may kindly be resiricted

i respect af the sne-thivd (1/3°) undivided share af Late Smt. Bimia Devi

ie defendarnt No.3 only;

d. Paws any other and further order(s) as this How'ble Court may deem fif
and proper in the facts and cireumstances of the present case, "

0. The prayers made in the said IA were inter-alia for seeking discharie, vacation,
modification of the status quo order dated May 07, 1997 as modified an September
L6, 2005 as a whole, insofur as it relates to the appellant Smt, Pushpa Devi’s /3%
undivided share. When the said application was listed on November 24, 2009, it

was represented by the counsel for Sme. Pushpa Devi that Smt. Pushpa Devi being
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similarty placed as defendant No.12, shall be entitled to the same liberty, A perusal
of order dated September 16, 2005 would reveal that the order dated May 07, 1997
was modified to the extent, stalus quo was required to he maintained with respect Lo
the possession of the parties to properly no.4l-44, Sunder Nagar, New Delhi,
However. the defendan No.12 (respondent No.17, in FACHOS) 385/2014) shall be
entitled to exercise his rights and deal with Kis undivided share in the property. The
lcarned Single Judge, on Novemhar 24, 2009 accepled the statement made on behalf
of the plaintiffs in the suit, respondents | and 2 hepein that he has no objection in
case similar order, as in respect of defendant No.12 be passed in favour of SmL
Pushpa Devi. The Court 'made it clear that Smi, Puships Devi shall be entitled to
exercise her rights and deal with her undivided 1/3™ share in the property, We agree
with the submission made by Mr. Davan Krishnan that the relief, us prayed tor in 1A
o, 12948/2008 was seeking discharge, vacation, modification of statys quey arder
dated May 07, 1997 as modified on September 16, 2005 as a whaole would surely
depict that the appellant Smt. Pushpa Devi was consciols of the fact that she could
not have transferred the possession of the ground floor af the property in question,
atherwise, she would have only sought a simplicitor prayer that the liberty, as
pranted Lo defendamt No:12, be granted to her. In fact, during the hearing on
November 24, 2009, it is noted that the counsel for the appellant Smt. Pushpa Devi

has stated that his élient i entitled 1o the same liberty as was piven to the defendant
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Mo 12 1o exercise her rights and deal with her “undivided” share in the property,
That apart, we note, the Court while passing an order in the suit, has stated us

under:-

“However, since the property is not divided sa Jar, the defendanis shall
remain enfitled fo undivided share and they may deal only with
undivided share,

A1, The aforesaid observation underlines the fact that there is no dispute with
regard to the undivided share of Smi, Pushpa Devi and Late Smt, Shanti Devi (her
legal heirs) and they are required to deal with the undivided share only. That apart,
theve is no express order of the leamnad Single Judge on November 24, 2000
granting liberty to the appellant Smt., Pushpa Devi to part with the possession of her
undivided share. In fact, this appears to be the understanding of the Smt. Pushpa
Devi, as is clear from para 27, of her appeal, wherein she has referred 1o 2 legal
opinion sought by her, wherein she was advised, that there is no bar for her 1o deal
wilh her share including teansferring the possession. In other words, on legal advise
she has transferred the possession, which pre supposes her understanding thatr order
dated November 24, 2009 may not have directed the (ransfer of possession.  The
plea of Mr. Nigam, that order dated November 24. 2009 does not bar or put fetters
on Smil, Pushpa Devi and the legal heirs of Smt. Shanti Devi for transferring the
possession being performa parties iy concerned, the same is a selective reading of

the order. The said submission is primarily because, the Court in the earlier
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senlence records “The dispute is only in respect of 17" undivided share af bate Smit.
Bimla Devi”. But if the order is read in lotality, the last line, whersin, the Courd has
said “however since the property iy not divided so fiv, the defondants shall vemain
entitled to undivided share and they moy deal with undivided share" would hecome
relevant.  Surely in a suit for partition, every legal heir has an undivided share
without demarcation. The Court was conscious of the fact that demarcation by
metes and bound is yet to mke place, Precisely for this reason it did not direct,
transfer of possession end It could not have, as that would have made the suit
infructuous.  The reliance placed by Mr. Vashist on the judgment of the Supreme
Court in the ¢ase of Ramdas v. Sita Bai anmd ors (supra) and Gafjara Vishau
{supra), wherein the Supreme Court has held that und vided share of & co-sharer
may be subject matter of sale but possession cannot be handed gver to the vendee
(purchaser) unless the property is partitioned, is appealing. The plea of Mr, Arvind
Nigam that by necessary implication, the prayers in the IA were allowed and Smt,
Pushpa Devi was entitled to deal with and part with possession of the rround floor

of the suit property, is also without any merit,

3. 'The reliance placed by Mr. Nigam on the judgment of this Court in the case of
Banne Singh v. State of Rajasthan (sapra), to contend that the word “io deal"
implies that the offender has certain concern with the property by keeping iL in his
pussession or parling with ownership or possession of the property through any of
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the modes of transfer of property is concerned, the same would not be of any help to
the appellant Caravan, inasmuch it is the principle found out upon a reading of &
Judgment as & whole in the light of the questions hefore the Court that forms the
ratio. In the said case, the High Courl was dealing with various provisions of the
[PC imcluding Section 413 IPC, which relates w an offence of habitually dealing in
stelen property. It was in that context, the High Court has culled out a difference
between “refaiming " and “dealing” and held “to deal” implies that the offender has
certain concern with the property either by keeping it in his possession, or parting
with the ownership, or possession of the property through any of the modes of
transfer of property. It was in the context of Section 413, the High Court haz held
the verb “to deal” is broader in its scope than the verb “retain”. Whereas, in the case
in hand, the word “deal’ has been referred to by the leamed Single Judge in the
order dated September 16, 2005 and also in the order dated November 24, 2009 in
the context, to deal with “undivided share” in the property without parting witl the
possession, The said judgment has no application. Further it may be stated that, it
i5 # conceded position that Surinder Kumar, defendant No.12. was not in possession
of suit property, and could not have part with the possession. [fthat be so, the parity
granted to Smt. Pushpa Devi, must be read to mean, that she could not have part
with possession. The plea that defendant Wo.l2-Surinder Kumar wis nevet in

possession of any part of the suit premises and as such, no fetters were put on him,
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waould not be tenable, inasmuch as on g reading of order dated september |6, 2005,
it was clearly directed that “srarmy quo will be maintained in respect af possession of
the parties to property No.42-44, Sunder Nagar, New Delhi” itself clarifies that the
parties could not have parted with the pussession. We agree with the submission of
Mr. Krishnan that if Mr. Nigam’s interpretation of the word “deg)™ 15 accepred then
this direction of status quo shall be render otiose. Hence, the plea of Mr. Nigam that
surinder Kumar was never in the physical occupation of the property s
meonsequentialfirrelevant, 1t would he irrelevant for these proceedings, the factum
that modification of status quo order was sought by the brothers of Surinder Kumar
was denied. The plea of Mr. Nigam, that Smt. Pushpa Devi had sought full reliefs
i her application filed under order 39 Rule 4 CPC and her application was allawed
as & whole vide order dated November 24, 2009 and nat on concession is concerned.
the same is untenable, as is seen from prayers made and order passed, it is clear that
the counsel for Smt. Pushpa Devi restrictad the prayer, seeking parity qua defendant
No.I2 in view of order dated September 16, 2005, Surely, such a pleg suggest
concession, as he had not pressed the relief as sought for in the application. The
plea of Mr. Nigam, that the order dated November 24, 2009 places not fetters (W1
smt, Pushpa Devi regarding transfer of possession and the order dated Seplember
16, 2005 stood subsumed in the order dated November 24, 2009 and canneot be

interpreted to control the scope or width of the order dated November 24, 2009, is
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without meril,

33, Insofar as the plea of limitation is concerned, there is no dispute that 1A
226#2/2012 was filed under Order 39 Rule 2A CpC only without any reference 1o or
under the provisions of the Contempt of Courts Act.  The limitation becomes
relevant in view of the provisions of Section 20 of the Contempt of Courts Act and
not when an application under Order 39 Rule 2A © PC is filed. Even otherwise,
when the allegation is of violation of an interim order of the Court, the application
would not be hit by delay and laches. We may note in this regard the judgment of
the Gujarat High Court in the case of Bharathhai Siveajbhai v, Chaganblai
Swmabhai and Anr. passed in Miscellancous Civif Application No. 17512611
decided o December 14, 2012, wherein Gujarat High Court, on an identical plea of
limitation raised by the respondents 2. 4 and 5 therein and has rejected such a plea
and observed that merely because the proceedings under Order 39 Rule 2A of the
CPC for breach of injunetion are considered to be akin to the proceedings under the
Contempt of Courts Act, the period of limitation, as prescribed under Section 20 of
the Contempl of Courts Aet would not be applicable. The Court alse held that the
Supreme Court in the case of Pallay Sheth v. Custadian and ors (2001) 7 8CC 549
has not held that the period of limitation preseribed under Section 20 of the
Contempt of Courts Act would be applicable in a proceeding for breach of

mjunction under Order 39 Rule 2A CPC. We are in agreement with such a
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conclusion.  Suffice to state, no period of limitation is preseribed for initiating
procecdings for breach of injunction under Ordes 32 Rule 2A CPC, which is
mrovided under Section 20 of the Contempt of Courts Act. It must be held that 50
long as the breach of Injunction continues, the aggrieved party in whose favour there
15 an injunclion, can initiste the procecdings for breach of Injunction under Order 39
Rule 24 of the CPC. That apar, it must also be held that Order 39 Rule 24 CPC
bemng a special provision inserted in the Code, shall prevail over the general law of
contempt contained in the Contempt of Courts Act.  Further. the submission of Mr,
Arvind Nigam that the provisions of Section 21(1) of Limitation Act, 1963, to
contend that Caravan, having been added in the suit on May 13, 2008 deemed to
have been instituted on that date only and not earlier date and the order dated May
U7, 1997 or September 16, 2005 cannot be read into order dated November 24, 2009
for the purposes of contempt is concerned, the same is also without any meril.
There is no dispute that order dated Novermher 24, 2009 was passed afler May 13,
2008 when Caravan was impleaded as a party in the suit. Further, on November 24,
= when the order was passed by the Court, Caravan wasy duly represented by the
counsel, The said order explicitly records the statement made on behalt of appellant
Smt. Pushpa Devi herein, defendant No.8 in the suit that Smet. Pushpa Devi
defendant No.8 is also entitled 1o similar liberty as was given to defendant No. |2

that is, in the order dated September 16, 2005, On such submission, the counsel for

FACITRR SRTRR & oo meait s Fiage 2 afs!



Caravan could have stated before the Court, that Smt. Pushpa Devi is also entitled o
part with the possession of the ground fToor of the suit property.  No such
submission was made and the sajd order daled November 24, 2009 must be
understood that the appellant Smt, Pushpa Devi was entitled to deal with the

Haperty in the same manner as defendant No.12 and nothing more.
[Hop

3. Insofar as the submission made by Mr. Nigam that the order dated November
24, 2009 15 susceptible o twe interpretations is concerned, the same is also withowt
any merit.  We have already reproduced the orders passed by the learned Single
Judge from time to time in the suit. The orders are very clear and explicit, There s
nothing in the order dla!ed November 24, 2009, which sligaests that the pravers as
made in 1A 12948/2008 have heen granted nor there is any express order eiving
liberty to the appellant $mt. Pushpa Devi to part with the possession of the property,
Ihe learned Single Judge was right in rejecting this plea in paras 12 and 13, which

we have already reproduced above.

5. The reliance placed by Mr. Nigam on the Jjudgments of the Supreme Court in
the case of State of Bihar v. Sonabati Kumari (sepre), Sushifa Raje Holkar
(vupraj and Tamil Mercantite Bank (supra) are not applicable in the fucts af this
ciase, @8 there is no ambiguity in the order and the S is capable of only one

interpretation and not more than one interpretation, as soughtl 1o be contended by
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Mr, Nigam. The prayers made in the application suggest that it is the understanding
of Smt. Pushpa Devi also that there is g bar on her to part with the possession of the
eround floor of the property in question, which surely would make the action 45 4

deliberate and willful.

6. Insofar as the plea of Mr. Nigam that the legal heirs of late SmL Bimla Devi
have occupied more than 2/3™ of the suit property, much above the share of late
Smt. Bimla Devi is also without merit, as the nature of property heing undivided,
and not partitioned, the shares are not determined. In any case, such an arpument is

not tenable when the allegation is of violation of orders passed by the Court.

37, Insofar as the plea of Mr. Migam that two sons of late Smt Bimla evi
meluding the respondents | and 2 hever occupled any part of the ground floor of the
suit property and their possession on the first floor and terrace remained undisturbed
since 1994 with a sepurate entry/exit point is also without any merit, a5 the suit is for
partition may be inter-s¢ hetween the legal heirs of late Smt, Bimla Devi but there is
i partition by metes and bounds berween the legal heirs of late Smr. Bimla Devi,
Smt. Pushpa Devi and the legal heirs of Smt. Shanti Devi, So. it was not conclugive
that Smt. Pushpa Devi had a elear title of the ground floor so as to part with the
possession of the same. The right was only an undivided right and accupation of the

first Noar cannot be constried to mean that st Pushpa Devi hag g right to part
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Wilh possession of the zround [loor,

38. The plea of Mr. Nigam, that Caravan has been restrained from transferring the
ground floor of the suit property in CS(0S) 1587/2011 and the appellant Is ready
and willing to undertake to be bound by the decision of the said suit and upon
division of the properly accept any part of the suit broperty as it share also does not
appeal us, as we are in this case concerned with the violation of orders passed in suit
being CS(O8) Ne.1561/1994 and 3t ig the legality of the impugned order of the
leamned Single Judge. which needs to be adjudicated and nothing more. An order
passed In another suit being CS(08) No. 1587/2011 against M/s Caravan Testraining
it from transferring the ground floor would have no bearing on these appeals. The
said order in C$(O8) No, 1587/2011 is 1o the effect that M/s Caravan would not
create third party rights by translerring it further, which has no bearing on the fact
whether Smt. Pushpa Devi could have parted with the possession of he ground

floor.

19 The plea of Mr. Migam that the plaintifl instituted the suit only in order 1o
frustrate the suil of specific performance filed by Mis Caravan and the application
under Order 39 Rule 2A OPC was filed by the plaintiff with ulterior motives |y
inconsequential when the Court helaw and this Court is concerned with vielatan of

the orders passed in the suir,
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4. Similarly, the plea of Mr. Nigam that the plaintiff has instituted the suit ta
overcome the Agreements wo Sell dated November 13, 1991 and November 16. 1992
is also Inconsequential, which has no bearing on the plea of the respondents 1 and 2

illeging violation of order dated November 24, 2009,

41, Further, the plea of Mr, Nigam that it was incumbent on the learned Single
Tudge 1o decide application being [A No. 15875/2013 under Order 7 Rule 11 CPC
relating to the issue of maintainability of the suit first as the same zoes to the poot of
the matter also does not appeal us. when the issue relates to non-compliance of
orders in the suit where the said TA has been filed. The ton consideration of the TA
ix no ground for violating orders already passed, The plea that sufficient time was
not granted to put forth the arguments before the learned Single Judge is also not
tenithle, as we find that the appellants had in tact violated/overreached the orders.
Further while hearing the appeals, this Courl has granted sufficient time to the
learned counsel for the parties 1o argue the appeals and as the final conclusion
would determine, the appeals are without any meril. impugned order cannat be

fuulted on that ground.

42, On the submission relatable to Section 44 of the Transfer of Propeny Act,
suffice 1o state the possession of the ground floor could not have been parted with,

in vielation of orders passed.
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43. Insofar as the submission made on behalf of appellant Smt. Pushpa Devi by
Mr. Deepak Sahni that the appellant being of old age, decided Lo settle the matter
with M/s Caravan and agreed to sell her 1/3" undivided share in the property 1o
Caravan with delivery of possession of the ground tloor on the advise of her counsel
15 1101 convineing. Mo argument has been made during the appeal neither by the
counsel of the Caravan or the appellant herein that they are ready to reverse the
possession. Her right to sell her 1/3" share is not disputed/contested but she could
not have parted with possession in view of order dated November 24, 2009, which
wis passed on her asking whereby she was permitled to deal with her undivided
share. The contention that she had an absolute right including delivery/transfer of
possession of the ground floor is not acceplable as the mandate of the arders
meluding order dated November 24, 2009 was to maintzin the sanclity of

POESESSION,

4. Insofar as the judgments referred Lo by Mr. Nigam are concernad, in Sahder (i
Sahdo Singh (supra), is concerned, in the said case in para 16 and para 20, on
which reliance was placed, the Supreme Court held that punishment under the law
of contempt is called for when the lapse is deliberate and action cannet be taken in
an unclear case and the charge has to be proved heyvond reasonable doubt. In the
case in hand, there is no doubt that the Court had not permimed $mt. Pushpa Devi to

part with possession of the ground floor. In fact, it was also the understanding of
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smt. Pushpa Devi that there is no such order, Tt is her case that on legal advise, the
possession was parted with, No attempl was made, at least not broughit 1o our notice
o givettake bhack the possession of the ground floor, surely supgest the
contumacious conduct and act, which % not honafide. The judgment has no

applicability in the facts of this case,

45. Insofar as the judgment in the case of State af Bikar v. Usha Devi (supra) is
concerned, the same has no applicability to the facts of this case, More so, when
prejudice has been caused to the plaintiffs (respondents | and 2) with the parting
with possession of the ground floor when partition has not been effected hetween
the Jegal heirs of Late Bimla Devi, Smt. Pushpa Devi and the legal heirs of Shant

Devi,

#0. In view of our discussion above, we are of the view that the appeals filed are
devoid of any merit. The same are dismissed. Time to deliverfor laking possession
of the entire ground foor of the suit property by Caravan and Smi. Pushpa Devi is

extended by eight weeks [rom today.

47. As the Learned Single Judge has observed that the mutter of awarding
punishinent will be dependant on the compliance of impugned order, which period,
we have extended by eight weeks, list before the leamed single Judge on Mav 15,

2017 for compliance,
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CM No. 141392014 in FAO{OS 3852014 (for stay

CM No. 14143/2014 in FAO(OS) 386/2014¢for stay)

Dismissed as infructuous,

Ly 4 20

V. KAMESWAR RAQ, J
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