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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ CRL.L.P. 768/2015

% Date of Judgment: 4" May,2016
STATE Appellant

Through:  Ms. Anita Abraham, APP for State.
SI Sukhvinder Singh, P.S. Bharat
£ . Nagar

: Mr M@hlt Mathur Senior Advocate
with Mr. Ashow So‘ﬁ‘i:,& Advocate.

CORAM:

1. Thisisan aiiaggi

2. Heard. For the reasons statéd in the ai)plication and in the interest of
justice, delay is condoned.

3. Application stands disposed of.

Crl. L.P. 768/2015

4. The present Criminal Leave Petition has been filed under Section 378
(4) of the Code of Criminal Procedure by the State against the
impugned judgment dated 27.05.2015 in Sessions Case No. 73/2012
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whereby the learned Additional Sessions Judge-II (North West),
Rohini Courts, New Delhi, has acquitted the accused of all the charges
levelled against him under Section 498A/304B of the Indian Penal
Code and alternatively under Section 302 of the Indian Penal Code.

5. The brief facts of the case as noted by the learned trial court are as
under: |

“On 15.02.2012, Chhavi tried to commit suicide by
.hangzng and explredyqu:z 1 6 02.2012 (Chhavi is
o as "deceased’ ). On

reszde along wzth}

Phase-[ V, Ashok Vi

erused to beat her daughter
; ) ’er neck occaszonally On

15. 02 2012, the decea, ‘

mformed aboutwsome ;

x an, ;therefore
did not w band and had
15.02.2012 at about«ml 0:15-p. mthe accused called him
and informed that his daughter had locked herself in a
room and she might do something and in the morning,
she might be found dead. That night at about 11:00 p.m.,
father in law of the deceased telephoned him and
informed that her daughter had committed suicide. In the
said complaint, it was stated that the husband/the
accused and in laws of her daughter never harassed her
for the demand of dowry. However, her daughter could
not commit suicide on petty things and therefore, he
requested to conduct an inquiry to ascertain the truth.
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Thereafter, on 18.02.2012, he made another statement to
the SDM stating that at the time of making the statement
dated 17.02.2012, he was under the influence of Dr.
Suresh, father of the accused. When he met his relatives
and known persons and visualized the entire incident, he
was confident that his daughter was murdered and the
accused and her parents are responsible for the same. It
is stated that once the accused and the deceased were at
Bangalore, the accused used to beat her daughter and her
medical test was got done and a complaint at Women's
Cell Bangalore was made. On one occasion, he deposited
1,30,000/- in the accounrtmgf the “decused, but, the accused
returned the Ssdid amount-after fen gponths because of her
daughtem«Accused and hlszvpareht“also démanded money
Jfrom hzm Based upon é=:§tatement datea’ “]8 02.2012,

7. i ne“the ‘;'1;/3 : accused, the prosecution
examined 21 witnesses in all. Thereafter, the statement of the accused
was recorded under Section 313 of the Code of Criminal Procedure
wherein he pleaded his innocence by denying all the incriminating
circumstances and claimed to be falsely implicated. The accused
examined 6 defence witnesses to substantiate his defence.

8.  Ms. Anita Abraham, Additional Public Prosecutor appearing for the

State, while assailing the judgment of the trial court, contended that
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the acquittal of the respondent on the grounds relied upon by the trial
court were perverse based on surmises and conjectures and on
erroneous appreciation of evidence resulting in flagrant miscarriage of
justice and that the impugned judgment cannot be sustained in law.
The learned counsel vehemently argued that the trial court had turned
a blind eye to the nature and number of the injuries sustained by the
deceased. She further contended that the discrepancies in the

statements of prosecutlon Wi nessesm ere minor which do not go to the
S

223

%,

§ hat the

trlal é@urt has rightly

10.

304-B - (1) Where the death of a woman is caused by any
burns or bodily injury or occurs otherwise than under
normal circumstances within seven years of her marriage
and it is shown that soon before her death she was
subjected to cruelty or harassment by her husband or any
relative of her husband for, or in connection with, any
demand for dowry, such death shall be called" dowry
death”, and such husband or relative shall be deemed to
have caused her death.
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In Raman Kumar Vs. State of Punjab :

CRL. L.P.768/2015

Explanation - For the purposes of this Sub-section,"

dowry" shall have the same meaning as in Section 2 of
the Dowry Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry death shall be punished with
imprisonment for a term which shall not be less than
seven years but which may extend to imprisonment for

life.

Hon’ble Supreme Court observed as under:

i w;’?gw,z“ .

"13." The proyision S has‘;applz ion.. v_tjhen death of a

woman is caused by, any burns or*bodzl‘"' yury or occurs

Y‘
years éf her marrlage;g:agd i
her deat \ biecte:

“QE

L

an,,

5 g0 vk
;

th'%rw
N

harassment by her husban‘ﬁ & any relative of her
husband.

(iv) Such cruelty or harassment should be for or in
connection with demand of dowry.

(v) Such cruelty or harassment is shown to have been
meted out to the woman soon before her death.

As per the definition of "dowry death" in Section 304B
IPC and the wording in the presumptive Section 113B of
the Evidence Act, one of the essential ingredients,
amongst others, in both the provisions is that the woman
concerned must have been "soon before her death”

(2009) 16 SCC 35, the
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subjected to cruelty or harassment "for or in connection
with the demand for dowry". Presumption under Section
113B is a presumption of law. On proof of the essentials
mentioned therein, it becomes obligatory on the court to
raise a presumption that the accused caused the dowry
death. The presumption shall be raised only on proof of
the following essentials:
(1) The question before the court must be whether the
accused has committed the dowry death of a woman,
(This means that the presumption can be raised only if
the accused is being tried for the offence under Section
304B IPC.) ' (2). heffworwnan waswsub]ected to cruelty or
harassmentwby he g&band or @hzs relatzves (3) Such
‘hardssment Jor, orin connectzon with any

eetzon 113B of the Evzdence
%ows that there must be

matiegrial to show t/gz{cgi 5
was Sub]ected 10 cr@élty’
5 Y

/ rcy istances". The
ni*befo _Wv"wg%ﬁ‘é? evant where Section
113B of the Evi "é"”h“cés;_ etzand*Section 304B IPC are
pressed into service. The prosecution is obliged to show
that soon before the occurrence there was cruelty or
harassment and only in that case presumption operates.
Evidence in that regard has to be led in by the
prosecution. "Soon before" is a relative term and it would
depend upon the circumstances of each case and no
straitjacket formula can be laid down as to what would
constitute a period of soon before the occurrence. It
would be hazardous to indicate any fixed period, and that

brings in the importance of a proximity test both for the
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12.
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proof of an offence of dowry death as well as for raising
a presumption under Section 113B of the Evidence Act.
The expression "soon before her death” used in the
substantive Section 304B IPC and Section 113B of the
Evidence Act is present, with the idea of proximity fest.
No definite period has been indicated and the expression
"soon before" is not defined A reference to the
expression "soon before” used in Section 114 Hllustration

(a) of the Evidence Act is relevant. It lays down that a

court may presume that a man who is in the possession of
goods soon after the theft, is either the thief who has
received the goods»?'knowzn& Wghem««tom be stolen, unless he
can account, for h ;ﬁogsseﬁsszonf‘_ y h-i de‘termmatzon of the

¥ i
perzod whzch can 'ome gvgzthm the term\

Qs
re igw ust be exzstenceg of a
o HiRbd S

proxtmate and llve (lmk»% he, n the effect of,;;feruehy

based on dowry, dem and an

s

dtst b ‘the mehtal

In Amar Singh v, State of Rm;]asthan :(2010) 9 SCC 64, the Hon’ble

Supreme Court observed as under:

“29...What is punishable Under Section 498-A or Section
304-B Indian Penal Code is the act of cruelty or
harassment by the husband or the relative of the husband
on the woman. It will be also clear from Section 113-B of
the Evidence Act that only when it is shown that soon
before her death a woman has been subjected by any
person to cruelty or harassment for, or in connection
with, any demand for dowry, the court shall presume that
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13.

14.

such person had caused the dowry death within the
meaning of Section 304-B Indian Penal Code. The act of
subjecting a woman to cruelty or harassment for, or in
connection with, any demand for dowry by the accused,
therefore, must be established by the prosecution for the
court to presume that the accused has caused the dowry
death.”

The law above discussed cogently states that where the death of a
woman is caused by any burns or bodily injury or occurs otherwise

than under normal circumstafices" Wlfhl years of her marriage and it

\v subjected to cruelty or

%

4 r mk connection with

«‘< /; &.

?be pumshable under Section

S
i
P

erson for the offef;jce of dowry

i

e

5‘
§

marriage;
(c) the deceased was subjected to cruelty or harassment by her
husband or by any relative of her husband§

(d) such cruelty or harassment should be for or in connection
with the demand of dowry; and

(e) the deceased should have been subjected to such cruelty or

harassment soon before her death.
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15.

16.

17.

Admittedly, the marriage of the respondent and the deceased was

~solemnized on 02.04.2008. The deceased was found hanging on

15.02.2012 whereas the death of the deceased took place on
16.02.2012 i.e. within seven years of marriage. Hence, two ingredients
of Section 304B of the Indian Penal Code are satisfied as it is not in
dispute that firstly the death of the deceased was within seven years bf
her marriage and secondly was otﬁerwise than under normal

circumstances. S CEITL

.ﬂff.k-

The answer to the‘ﬁrs/t;,;_%yv ciués"tj’;iofis&ap' ars>t0 be inextricably linked
with the third question. Uridoubtedly, there is no eye witness to the
occurrence. The entire case of the prosecution rests upon the
testimonies of PW6 Dr. R. Bhanumurthy (who conducted MLC of the
deceased), PW10 Om Prakash Gupta (father of the deceased), PW11
Sudha Gupta (maternal aunt of the deceased) and PW12 Sumit Rustagi

(cousin of the deceased).
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18.  In order to prove that the deceased was subjected to harassment and
cruelty in connection with the demand of dowry “soon before her
death” the testimony of PW-10 (father of the deceased) assumes
importance. In his initial statement recorded by a police official on
16.02.2012, he did not level any allegations against the accused.
Thereafter, on the morning of 17.02.2012, SDM recorded his
statement wherein, again no allegations were raised against the

respondent or his parents.h ,ew-ever«x:,on 18 02 2012, the SDM at the

Accordlngly, he did not m§<g
i ;

respondent and his parents i

. %, iw

‘?.edlca condltlon of her daughter.

supported the same statement andAsigned the same.
19. PWI10 Om Prakash Gupta (father of the deceased) in his testimony
before the trial court deposed as under:

“In the month of March 2011 accused Sharvan
demanded Rs Five lacs from me as dowry as demanded
earlier. 1 paid Rs. 1,30,000/- to accused Sharvan.
Accused Sharvan again harassed Chhavi but Chhavi told
him that I (witness) was going to make complaint against
him so he did not make further demand. He also returned
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20.

21.

22.
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Rs. 1,32,500/- to me and he demanded Rs.2,500/- from
me and I paid the same. Accused Sharvan continuously
demanding Rs. Five Lacs and car from me as dowry.”

PW-10 Om Prakash Gupta in his cross-examination stated as under:

“It is correct that after the marriage Sharvan and Chhavi
had gone to Mauritius for their honeymoon. I do not
know whether accused Sharvan had taken a package of
Rs. 65,000/~ each.
XXXXX

It is correct that C

] ed harvan was
g\a Q*%& 2233 X@&
&}g ‘per annum.w B

W"ﬁ 'f\

neither he nor his wife ever visited Bangalore.

After perusal of the record, we.find it surprising to see the shift in the
stand of PW-10 from no demand of any kind at all to the exact
opposite without giving any particular proof of the demand of the
Honda City car. Further, PW10 showed his ignorance towards the
National and International trips after marriage or any expensive gift

given by the respondent to the deceased. Hence, we can draw an



23.

24.

25.

inference by the material placed on record that the respondent was
financially stable earning a handsome salary and he, along with the
deceased, was leading a lavish life. They both took many trips within
India and abroad and had sufficient number of vehiclés.

Furthermore, PW-10 was absolutely silent about the fact that the
quarrel took place due to the demand of a Honda City car, he again
made an improvement in his statement to that effect. Furthermore, the

fact that he made four statenents -1-e;;¢;on 16 02.2012 to the police, on

5 ! i
It is in evidence that in Marg 1201 gg,. the respondent had éemanded Rs.

§%

Five lacs as dowry from the!

Rs. 2,500/- was pa1d alo g“w1th* he

=T

jrine 'al amount which appears

to be towards interest. Hence, we cannot hold that such amount was
paid as dowry to the respondent.

It is also to be noted that PW10, PW11, PW12, PW14 and PW19, all
being the near and dear ones of the deceased, in spite of being aware
of all the cruelties and atrocities which the deceased went through,
never filed a police complaint to that effect. There is no evidence on

record to prove that any complaint to the police against the respondent
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26.

or his parents was ever filed by them. It is highly improbable that
either of the family members did not even bother to disclose the said
acts to the police before the death of the deceased but only
immediately after the death of the deceased.

Reliance has been placed on the letter dated 25.10.2008 which the
deceased had written, which reveals that the attitude of the deceased
was rude and non cooperative towards the respondent and his family

members. It also reveals hat.she=was. hot tempered and admitted that

she would controlaher adamant xand aggress eﬂnature and would not

the past and promlsed to mend

ed that there was no demand of

e

another mediator. There is no materlal on record which shows that the

parent of the deceased protested against the deceased signing the said
letter, especially when he was aware of the atrocities faced by the
deceased. Hence, we are inclined to infer that the letter was signed

voluntarily and in presence of witnesses.
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27.  Further, DW4 Dr. Swarn Singhla, a Gynecologist deposed before the
court that the deceased visited her on many occasions for counseling
to get rid of her drinking habit.

28.  Another point to be noted here is that according PW-12 Sumit Rastogi,
one day he received a call from the deceased who informed him that
her husband had beaten her and he immediately took her to a private
medical practitioner for treatment where he saw bruises on her neck

and cheek. In his cross- exammatmn e~he;;vdeposed as under:

Y
Goyernment Hospzta
hospltal
xxxxx

ST

.?*s
k]

b
5

\f

( Polzce about the off ice

o

_QImy=mo ’zég : phone( »

=We-ha ‘iéd ;Women Cell on the

same day but we had gone to Government Hospitalon
10.02.2009”

29. Firstly, no reason has been assigned for getting the treatment

done at the Government Hospital after a delay of 3 days, which

was only at a distance of 8-10 kms from her residence.

Secondly, no record of any complaint to the CAW, Bangalore

or notice served upon the Lady Curzon Hospital Bangalore has
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30.

31.

been placed on record before this Court. The prosecution has
not been able to prove that any complaint was ever made to
CAW, Bangalore for the alleged beating on 07.02.2009. On the
basis of the above, we are, therefore, inclined to draw an
adverse inference from the above circumstances.

As far as the medical evidence is concerned, PW6 Dr. R.

Bhanumurthy, who prepared MLC of the deceased in his cross-

; _§§{ It is wrong o guggest
; Dr S.T. Sridhar or that I
: gvrztmg and szgnzng and

arguments advanced by the«<counselwfe)rwthe partles we are of the view
that as per the testimonies of PW-10, PW-14 (parents of the deceased)
and PW-12 '('éousin of the deceased) and their conduct, it is not
probable to rely on their statements without any corroboration. The
fact that no police complaint was ever made by any of the person
aware of the cruelties faced by the deceased points towards conduct of
the interested witnesses and raises serious doubts as to the genuineness

of the case. As per the statement of PW-6 Dr. R. Bhanumurthy, it is
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made clear that the injuries found on the body of the deceased could
have also been self inflicted wounds. Furthermore, the letter dated
25.10.2008 and the deposition of DW4 Dr. Swarn Singhla eétablishes
the fact that deceased was hot tempered and that her behavior towards
the respondent and his parents was aggressive and not appropriate.

32. In Tota Singh and Anr. Vs. State of Punjab reported in AIR 1987 SC
108, the Hon’ble Supreme Court made the following observation:

6. e Whegﬂed wo=views., are possible on an
appraisal of the e dence ‘adduced in.the case and the
plauszble one,

Court below has ‘aken a%vzew \whith /\zfs‘

;gts conszderatlon of the

33. a (2015) 5

Al . ¢ ndra Smgh and Anr.
v. State of M.P. : (2004)°10° SCC 699, this Court has
recognized presumption of innocence as a human right
and has gone on to say that:
30. It is now well settled that benefit of doubt
belonged to the accused. It is further trite that
suspicion, however grave may be, cannot take
place of a proof. It is equally well settled that there
is a long distance between 'may be' and 'must be'.
33. We, thus, having regard to the post-mortem
report, are of the opinion that the cause of death of
Bimla Bai although is shrouded in mystery but
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benefit thereof must go to the Appellants as in the
event of there being two possible views, the one
supporting the accused should be wupheld.
(Emphasis Supplied)” -
11. The decision taken by this Court in the
aforementioned case, has been further reiterated in State
of Rajasthan v. Raja Ram : (2003) 8 SCC 180, wherein
this Court observed thus:
“Generally the order of acquittal shall, not be interfered
with because the presumption of innocence of the
accused is further strengthened by acquittal. The golden
thread which runsﬁhrough fhe Web, of administration of
Jjustice in c;jzmmal <€ swest 'is tha& | two vzews are possible

Wy

on the evzdence ddduced in the cdse, one @mtmg to the

a fto whether

e T

followed by the appellat
against the judgment of acqutttal is. to znterfere only
when there are compelling and substantial reasons for
doing so. If the impugned judgment is clearly
unreasonable, it is a compelling reason for interference.
(Emphasis supplied)."

34.  Therefore, it is well settled that where two views are reasonably
possible on the basis of the evidence on record, the one that favours

the accused must be accepted. In any event in a case of acquittal, if the
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view of the trial court is a possible reasonable view as per the
evidence on record, interference by the High Court may not be
justified.

35. Keeping in view the aforesaid settled law as discussed above, we are
of the view that in the instant case, the ingredients of Section 304-
B/498-A/302 of the Indian Penal Code are not established beyond all
reasonable doubts against the respondent. We hold that two views are
possible on appraisal of the.evidence.adduced in the case and the trial

court below has,,\;;téﬁje i is a“plausible one. Hence,

2

interference wi

./.'{;

/G. S. SISTANI, J.

gr// -
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