" IN THE HIGH COURT OF DELHI AT NEW DELHI
+ CRIMINAL LEAVE PETITION No. 774/2014

o Date of decision: 237 February, 2016

STATE v APPELLANT
Through @ Ms, Aasha Tiwarl, APP For the State with S1
Jugdeep Singh, Police Station - Geeta
Caolony.

Versus
RAJ KUMAR KASHY AP @ PAPPL crerenre e RESPONDENT
Through : None.

CORAM :
HON'BLE MR. JUSTICE G, 5. SISTANI
HONBLE MS. JUSTICE SANGITA DHINGRA SEHGAL

SANTIGA DHINGRA SEHGAL. J. (ORAL)

Crl. M. A. 18383/2015 (Delav in filing)

3 I'his is an application. under Section 5 ol Limilalion Act read with

Section 482 of the Code of Criminal Procedure filed by the Stare
sevking condonation of delay of 7 days in {iling the present leave to
appeal petition.

i Heard. For the reasons stated in the application, delay in [liling the
present leave to appeal petition is condonead,

3. Application stands disposed of,

Crl. M. A, 18384/2015 (Delay in re-liling)

4, Thiz is an applicatien under Section 482 of the Code ol Criminal

Procedure filed by the Stale seeking condonation of delay of 3 days 1o

re-1ilmg the present leave Lo appeal petition.
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Heard. Dxclay in re-filing the present leave te appeal petition is
condoned.

Application stands disposed ol

Crl. LP No. 7742014

7.

Crl. LP 7744

I'he present leave 1o uppeal has heen filed by the State under Section
ATR(3) of the Code of Criminal Procedure being aggrieved by the
impugned Judgment dated 05.06.2015 passed by [eamed Additional
Sesstons Judge, Fast ‘Irack Courl. Shahdara, Karkardooma, Defhi
therehy acquitting the respondent,

Assalling the impugned judgment, the leamed counsel for the State
comtended that the judgment passed by the Trial Court is based on
conjectures and surmises contratry o law and the proved facis; that
the learned Trial Court erred in pot appreciating the testimeny of the
prosecutrix in the right perspective and acquitted the respondent on the
basis of minor conradictions; that the Trial Courl erred in finding the
testimony of the prosecutriy unreliable and coming o the erroneous
conclusion that the prosecutrix went with the respondent on her own,
that the saole testimony of the proseeutrix is sufficient to convict the
accused without any further corrohoration; that the prosecutrix was
less than 18 vears of age on the date of allcged occurrence and her
consent was unmaterial; that the learned trial court has overlooked the
report “freshly hymen-tom™ in the MLC ol the prosccutrix; that the
case of prosecution is based oo the sound circumstantial evidence and
could not be brushed aside during the cross examination of the
witnesses: thal since the age ol vielim was aboul 17 yvears al the fime

of cecurrence, the accused 15 also liable w be comvieled under POCS0
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Act, 2012; that for the above reasons, the Addditional Public
Prosecutor for the State strongly urged for grant of leave w appeal Lo
challenge the impugned judgment of acquitial.

v Before delving into the merits of the present leave to appeal, we deem
it appropriate 1o re-produce the facts as noticed by the Trial court,
which are as under:-

“w 20007 2009 complainant Dinesh Sharma (PW-7)
came of the Police Station and pave statement that his
daughter N (nome withheld), aged whowt 7 years,
stuedent of clasy 12th, had fefi for school ot 7.00 am on
16072008 b cid not refwrn back. He suspecied that
accused Raj Kwnar Kashyap @ Pappu enticed away his
dayghter. Lpon ihis, FIR was registered under Section
363 IPC On 2107 2008, °N" herself came ol PS Geeta
Colony and gave a stafement that since lasi about one
vear, ghe has been veceiving fits. She obtained treatment
from various privede doctors, bt withour any resull
Someone from (e neichborhood mld her father abowt
“Tantrik ™ Rai Kumar Kashvap @ Papprn af Kailash
Nagar. Gandat Nagar. Her pavents took her to him for
freatment. Accused Raf Kumar Kashyap gave her o
Tabeez and Bhabhuei and did soeme Tawiar-Maniar, He
asked her paremis to regularly bring her for reatment on
every Thursday and Satneday. Acowsed wsed to do Pooja
after raking fer ifn g separale roowm and gove her

Bhicghfuai to eqr On occasion, she also vizited Ray Kumar
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Kestvap alone and followed his dwsiraciions. Accused
wved to go fo Kalivar Sharif for putting Chadar. On
{307 2009, on the pretext of going to school. she reached
af o place Sakoli, as per the mstructions of the accused
Accused met her jnoa Maruti car and took her towards
Haridwar. On the way, she also saw the associotes of

accused on foof, During night time al a deserted place,

accused raped ber fowr fimey o the car after threatening

her, O 20,07 2009, accused sent Ber back to Delhi with

some person wherenpon she came to the police staiion.
The prosecitriy was g medically examiped from SDN
Hospital. Fxhibits were seized Secrion 376 [PC was
added. Statement of prosecutrix was also recorded nwnder
Section [64 Cr. PC on 2207 2009 whergin she stated

that she had volunlarily pone to Haridwar alone ajter

leaving her howse and was nror_enticed by anvbody,

Acenyed way arvested on 23072009 fram his house on
the ideniification of the complainant. He was also oot
medically examined. Dwring hvesiigation, 10) collecred
the  school vecord and biveh  certificate from  the
prasecutriy. Exlikits were sent 1o FSL "

1,  In order to bring home the charges against the accused, the
prosecution examined 12 witnesses m all. Statement of accused was
recorded under Section 313 of the Code ol Criminal Procedure
wherein he reiterated his innocence and lalse implication in the instant

case. He also examined 6 witnesses in his delenee.
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11, Aller considering the testimonies ol malerial prosecution witnesses
pspecially the prosecutrix and her father. dishelieving the testimony of
the prosecutrix. ohserving that it was not gospel truth, the avcused was
acquitled vide impugned judgment dated 05062015 for the charged
offences,

12, We have heard learned counsel lor the State and also examined the
material availlable on recornd.

13, It is true that conviction in a case of rape can be based on the solitary
lestimony of the prosecutrix provided the same inspires confidence
an ﬂppt&rﬂl to be absolotely trustworthy, unblemished and should be
of sterling quality, In Md. Ali Vs. State of UP. reported in (2i115) 7
SCOC 272, the-Hon'ble Apex Court has held that :

22 Be it noted there can be no iofa of douht that on
the hasiy of the sole lestimony of the prosecuirix. i it Js
unimpeachable and bevond reproach, a conviction can
be based In the eave at hand, the decrned. frial Judee as
well as the High Cowrt have persuaded themselves away
with this privedple withond appweciating the acceptability
and reliabilitng of the westimony of the witness. In fact, it
would nol be inapproprigie o say that whatever the
analysis i the fmpugned jfudement, it would only indicate
an impropriety of approach. The prosecurrix as deposed
that she was token from one ploce to the other and
remained af variows houses for almost two months. The
anly explanation given by her iy that she was threatened

by the accused persons, Jf is not i her esfimony that she
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was confined to one place. In foct, i has been borne out
Srom the material on record thar she had travelled from
flace to place amd she was ravished number of times.
Undler these circumstances, the medical evidence gainy
significonce, for the examining doctor has cotegorically
deposed that there ave no injuries on the private paris,
The delay jn FIR, the non-examination of the witnesses,
Hie  testimory  of the prosecuirix, the  associared
circumstances and the medical evidence, leave a mark of
douht to treaf fite lestimony of the prosecutric as so
naturg! and trifhfad to inspive confidence. It con be
stated will certitude that the evidence of the prosecutric
is not of such gualine which can be placed veliance upon
Trae it is. the grammar of law permits the testimony of a
prasecileix can be accepied withouwt any corrolioration
withowut material porticulars, for she has to he ploced on
a Righer pedestal than an injured  witness, b, o
pregnand one, wher a Conrt, on studied scruting of the
evidenice finds it difficelt o gecepr the version of the
prosecutri, because It iy wol wnveprogchuble, there is
requirement for search af such divect or circimstaniial
evidence which wonld fend asswrance to her lestimony,
As the present case wordd show, her festimony does not
inspire  confldence, and the circumstantial evidence
remoiely do not lend any support to the some (n the

aghsence of hoth, we are compelled to hold that the
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fearned  frial Judge has  ervoneously  convicied e
accused-Anppellanis for the alleged offences and the High
Caurt hes fallen fnfo error, without re-appreciating the
mtericl on record, by giving the stamer of approval o

the yome,

14, In Krishan Kumar Mafik Vs, Stare ; (2001) 7 8CC 136, the Honble
Supreme Cowrt has held that;
Y31 Nodoubr, Bt is tree that do hold an eccused guilty
for commission of an afferice of rape, the solifary
evidence of prosecuiric is sufficient provided the same
inspives  corfidence and  appears do be  absoluiely
rrustworthy, wnblemished and should be of serling
guclity. Bwt, fn the case fn hand the evidence of the
prosecwirix, showing several facunae, hove alveady
been projected hepeinabove, would po o show that her
cvidence does not fall in that carepory and connot be
relied wpon to hold the Appellant guilny aof the said
offences. fndeed there are several sipnificant variations
in o material facts in her Section [64d starement,
Sectionl 61 statement (Code of Criminal Procedure),

FIR and deposition in Cowrt "

32, Thus, it was wmecessary to get her evidence
corroborated independerntly, which they cowld hoave
done either by examination of Ritu, her sister or Bimla

Devi. who were present i the house at the time of her
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alfeged abduciion, Kecord shows that Bimla Devi
thoweh cited as o witness was not examined and later
given up by the public prosecuior on the ground that

she fas been won over i the Appellant.”

15.  To note the inconsisiencies, embellishments and exaggeration, it is
necessary o highlight the salient leatures of the statement of the
proseculrix  recorded under Section 161 of Code of Criminal
Procedure and thereafter during her examination under Section 164 of
Code of Criminal Procedure before learned Metropolitan Magistrate,
The third stutement on oath belore the Courl was recorded by learned
Additional Sessions Judge while conducting trial for the offences
punishable under Seetions 363376 of the Indian Penal Code. Careful
scrutiny  of the statement of the proseculnx  reeprded under
Section 15_;1 of Code of Er’jmin:a] Procedure, statement under Scetion
164 of Code of Criminal Procedure and her statement recorded hefore
the Court are also- neeessary. The different vessions are extracted
hereunder:-

16,  Prosecutrix in her statement recorded under Section 161 of Code of
Criminal Procedure stated that:

"exxxxry  Mere Mammi Papa mughe Kailash Nagar
micikacn SO 06Y Galif No, 4 Gandhi Nagar Delhi me
ileaf ke live le gave janha par Roi Kumar Kashyap (@
FPappn ne mujhe pohnere ke live rabiz diva bhabfiti
fhane ko i aur fanlar mondar maore mere papa mghe

Brahastivaar (Pratyek) aur Shanivaar (Pratyek) ko Baba
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Raje Kumar Kashyap @ Pappuke paas le jaane ve
tepttrik muihe alor kamre mein e jaokar aage hethiar
Paarh pafo karto tha aure mere siv mein by bhahuti laga
deda tha tatha fuch Fhawme ko detho tha lo mufhe thoda
aaraam cane laga foh mein bhi kabhi kabhi Pappu (@
Raj Kumar Kaskhyap ke paas akeli chall jacri thi aur jaise
Pappi fehia mein vaise Bl karti thi. Pappu fanirik
praviek saal Koaledar Sharif chadar chadane ke live
Baba ki Majaar por jacta lai foh muihe Pappu tantvik ne
hatlava ki hwm 30709 o poidal chalenge aur tum bhi
da jana agav wohi aav fo tum phiv se pelife & otarah i
himaar ho jaogt to mein dinaank 16707708 ka school
Jaane ke bahane Pappu tanteik ke dwara bataaye gave
sthaan Sakoti panhoocki aur varha par Pappu toniril
apri marult car mein muihe mila aur Haridwar ki tarafl
le gava aur vaaste mein Pappu taririk ke awr saathi bhi
paidal jaate hue mile janha par bl raae hoti | ‘app
fanirik muihe apmi car mein betfiakar jobardasti dave
divmika kar sunsoan jagah par le joata awe muthe
magarta pir 1a e meri marsi ke Eriloal mere saath
Jabarvdasti sambhow kavia aur mere saoth laealaor chaoar
baar dava dhambabor mer! marsi ke hilaf Papow tantrik
ne baluatkar biva aur dinanl 20007409 ko Papou tanteik
e mufhe fisi ke saath Delhi dhef diva, "
17, Prosecutrix in her statement recorded under Section 164 of Code of

Criminal Procedure stuted that
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18.  Prosecutrix appeared in the witness box as PW1 und deposed that she
was suttering from respiratory problem like asthama, She was gelling
her treatment from Makkar Tlospital, Laxmi Magar and when the
problem did not cure, Dinesh, a resident of the same vicinity told her

parcnts about one Tantrik who could cure her problem.  She further

160709 ko mein apni marzi se apnae ghar chodiar

Haridwar (xxxx) gavi thi. Mein akell gayi thi. Mere ho

kivi we Bl bebfava ya phoslava nahi”

deposed thal

el LP Y2014

"Wexi day nv parents took me fo the house of accused
present tr Court foday (correctly identified) e Gali No.
4, Raoilash Nogore, Gandhi Nagar.  Accused was siting
ing room on a "Singhasan” made wp of "Guoddi”
Aceused was wearing nimber of "Malas™ A4 "Dy was
burning in a small woaden temple [ving in that room.
Accused gave mea glass of water mixed with "Fibhuti"
(like wsh of agarbani) to drink. T drank it; Thereafier
accrsed gave gre-a "PAN" (Beeile leafl. | ate it My
cordition deteriovated "Main Suwnn Ho Gai” Accwved
told my parvenis fo bring me every Thursday retularly as
fie performs "Pooa” v his howse. T remained il as
suddentiv § wsed to get unconscious. As per me [ used fo
gel mrconscious as my eves wsed to ger closed and hody
used fo became nactive bt as per doctors T did not use

foe get uRcopsciows  and T owar  suffering  from

hyperiension.
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Next thwrsdav T along with my parents went 1o the house
af accused,  Accused again gave me aglass of waler
mixed with "Fibhuti" like ash of agarbattil o drink. 1
drank it Theregfier avensed gove me o "PAN" (beetle
leafl. [ ate it Accused asked my pevenisio g owl ax in

their absence fie will vreat me,  Accused told me that he

wants o marry me. e told me that if T refused to

marry him _he will make me mad with his " Tantrik

Vidhya". He further fold me that he will oet my only 8§

years old brother kidnaped from his goons, He further

tedal e that fo da whatever he wanis to do otherwise e

will et my father kilfed, My father runy jactory in
Gurawara Gali, Candhi Nagar.  From there T retwened
hack o my house and did not tell anyring 1o my parents.,

Thercafier, accused started coming fo my schood and at

my fuition and started thregtening me.  One day

accused gave me a mobife phone make MTS containing
SIM card and asked me o carry it otherwise ke wifl

excoute the threars given by him to me. [ do not

remember the SIM card nwmber_now,  Since, | was

scared, I kept the phone with me. One day acewed made

i call o me on thix mobile phone and asked me o come

af Bhajonpura at a "Dargah”. 1 reached Bhajanpara

at " Dargal” and accused met me there, He again gave

mie a glass of water mixed with " Viblrati "and PAY., [

drank_and ate i, Dargall was a small room,  Accused
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asked me fo sif_over there and hield me that after

sanmetime § can oo to my howse, [ saf there and lost

carscinusness.  When I recained my consciousness |

o meyself in my howse.,  Aeccused with his hree

"Chetas " (disciples) was also present there, 1 told my

father all the faces. T did not teff my farher thae T had

gone there being calfed by the accused since accused

had told me nit fell it to anpone otherwise he will

execute fus threats. T got wormall | keep on receiving
calls of uecused on the mobile phone given by him to

me. He offen psed fo ask me if [ am ready o marry

him., He alvo used to ask that I shold gel my parents

ready for marraige with fine and othiwise e will kill

my_father and my hrother, Since, | was scared [ did not

tefl anyifhiing to iy parewis.

Accused kept on calling me regularly. Almost one moth

prior fo 150709 gecused dofd me that he fake

"Chaddar” with _hiv_disciples_to _Kaler Sharif near

Koorks, Uttrakhiand and asked me to come with him. [

refused Io acocmpany fim bt he gpave me threats as

gives byftimn earficr.  He regalorly wsed fo call me

axking me to accompany bim fe Kafer Sharif and

threatening o execuie his threars if T did not gpree. [

did por tefl ol this to my family members as 1 was

seared. O 150700 F along with my pareinls wesd 1o

the house of accused.  There were d0-50 persons
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present in the howse, _Accued with his 40-30 persons
left his house in a procession with "Chaddar” for going

tor Naler Sharif.  Me and my parciis_refurned o our

howse.  In the evening, 1 received a call from the

accused directing me to come with hiv man next day
[rom school to Kaler Sharif but 1 refused.  But he

threatened (o execute the threats given by him earlier,

O 160700 at 7:30 am. [ reached o my school,
Accused had wold me the place when tsic) his man will be
standing, Al the same place | fowld o man standing
That man identified me and gave a signal by waiving his
hand, | went near him. | refused to accompany me isic)
hut he extended the same threats as accused wsed 1o give
me. Theregfier, I went with him on a two-wheeler
scooter.  After 2-3 hows while moving on the road,
Accused along with 20-30 associates wet ws on the road,
It was "Kewar" season and the entive road was jommed
There were huge rush of "Kawarias". Twe Maruti 800
veflicle containing varions articles required for clery to
qay purposes were moving with eravp of aectised and his
associates.  Avcused ond RS associates were wearing
orange dresses.  They weve going to Kaler Sharif but
carrving banmners of "Kawarios" with the purpose of
pramoting Mindu-Muslim unity. 1 tald qecused that T
want fo go hack fo my howse and asked him that why he

iy oing all this with me and my entive career was ahead

1

L
|
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af me.  Accused told me 1o do whatever he wanis me o
o edherwise he will KD me here and myv father and
brother in Delfhi, | hept quiet andd keep on walking with
the accused.

I kept an walking with accused throughont the night

requesting him io drop me ar my house but he used fo

repedl the same threats, On 170709 thronghout day 1

kept on walking  with  acened and  his  avsecigies.

Because of confinouons walking my feet got injured

ard [ afse developed alfergy on _my_feet.  On the

intervening night of 1780708 accnsed asked me to po
and:sleeg in the car. | went to fhe car ro sleep It was
Megrut rogd. Accused also came in the car, He took the
car fram there. since R associates were sleeping there,
to ar some distarce,  Theveafter withowt my consent
accused raped me. T keep on refusing but he keep on
repearing Ris threats to Ll me omd my father and
brather. Avcused repeated the same gof in the car on the
intervening night of 18719 and 1920, in the same

manner,  On 2000709 gecused received a phone call

from AST Satwinder.  Accused told me 1o tell A%1

Sarvinder that § had come with him as my father wsed (o

beal me. f fodd the same thines o AST Satwinder, AST

Satwinder ashed the accused o send me back (o Delhi

bur accused kept on insisting that he will nor send me

back as ! fhad come with my valition.  Thereaffer
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accused send me in a car with three persons directing

thew to fake wme to his howse af Kailash Nogor and

thereafter fo leave me in the PN in the morning.

Accused threatened m if 1 gave any statement against

feim o his family or gef myself medically examined he

will kifl my father and my brother. 1 was hrought in the

frowese of accused, There wife of accused, Pawan Kapor

and Sunil Jain met me. Pawan Kapoor and Nanil fain

are the disciples of accused. They alf m_fd pie not toe pet

miy wmedical examination to G1T8 Hospital,

Prosecutrix adoutted in cross examination that her statement was
recorded under Section 164 of Code of Criminal Procedure on
22002001 by the Metropolitan Magistrate without any threat wherein
she had stated that she was not enticed by any person and she went o
Haridwar leaving her house as per her own wish. This stalement is
contradictory 1o her statement recorded under Section 161 of Code of
Criminal Procedure.

The prosecutrix admitted in her cross examination that the letter dated
F.07.2009 Fx.PWI1/DZ was written by her under her signatures
whercin she had stated that " /6,07 2000 Lo apni meez] se apra shar
chodkar suhalt 7. 30 baje gani thi. 16072000 to paar 200 haje mera
mere: mia-pita se jhapda hba Urhone mufhe Havidwar ke poas

Kalivar le joane se mana kiva jslive mein bhod paidal chali govi

Muhe kisi ne hehlava phusloya nahi. Vanka maihe Rajkumare urf
Pappu 8o Chander Bali mile finhone meve papa ko kaha hi apri beti

ko le jao magar wol nohi aave wnhone kaha woh bus me aa rahe hain
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sahke saarh baad wmeln le joownea Mogar wnbone baad mein report

ki jo fhdd bal. Raifumar wef Papewe poded maki Usne mere saaih kuch

goalad nahi ve. Yeh mein apne pure hosh hawash mein keh rahi

hoon. Inhone mere saath bsch palal nali Siva aure main 21072000

ko sohi salamal wapas ag govi, Rafbwmor el Pappu nirdosh hai

unhone kuch galat nahi ki Mere papa ne fhuti aur galal report

fikfowayi, Kripva kavie Rajkumar wref Pappn ko chod diva jaave, Yeh

M

bahoot gehe tnsaan hain, Galar nabi hai

PWT Dinesh Kumar Sharma, father ol the prosceutrix and also the
complainant deposed that on 16.07.2009, proscentrix went Lo school
but did nol retum and enguiries from the school revealed that she did
nol altend the school that day whercafter he made several calls to the
accused o know the whereabouts of his davghter who expressed his
ignorance, Cmn 17.07.2009 morning, he received a telephone eall from
the prosecutrix thal she was in Meerut, safe and sound. The accused

pm, accused mude a threatening call 1o him saying that if he informed

anvone about the whersabouls of the prosecutrix “lere Dono

Bachchon Pe Kafan Daal Dive Jaavenge”™ [le pleaded with the

accused not 1o do anyibung and on 17.07.2009 made a call to one Sunil
Tain requesting him 1o look fr his daughter who expressed his
inability. PW7 deposed that he again made calls 1o accused as well as
to Sunil Jain but they did not respond whereafter he lodged an FIR. He
lurther deposed that on 21.07.2009, the police informed him that his

daughter has heen recovered,
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The wstimony of the father of the prosecutrixn when examined
threadbare clearly reveals that his testimony contains embelishment
and mprovements i comparison o the FIR lodged by him, The
proseculrix went missing on 16072008, Though PW7T had come to
know that the prosceutrix was with the accused who had also
threatened w harm his other children. he failed (o make any complaint
that his daughter had been Kidnapped. 1t is highly improbable that if
the father had been aware of the kidnapping of his daughter on
17.07.2009. he would file a complaint at such a belated stage ie. on
20007 2009, Had his davghter been kidnapped, the normal conduct of
a luther in such eircumstance would first be to lodge acomplaint.

The medical examination of the prosecutrix was condiucted at Swami
Davanand [ospital on 21.07.2000. Prosecutrix stated that initially, she
was hesitant w disclose her histery but on being insisted by the doctor,
she old him that she cannot tell the entire story but she had been
raped. However, as per MLC reporl, she gave the fallowing history

hefore the doctor:-

“As per victim, she ran away from-home after quarrvel
with her parents on 16,07, 2009 to Haridwar. (n her
way, she way gecompanied by some Baba ramed
FPapw). who was freating her for epilepsy. She lived
with him for fowr davs, Then she was hrought home by
same people on 2007 2009 ar 1100 pm. According to
her, nothing has happencd with her”.
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There are contradictions and serious inconsistencics in the statements
of prosecutrix at dillerent stages and the same do not inspirc
conhidence to nail the accused.  The evidence as a whole
including testimonies ol prosceutrix and her father coupled with the
MLC report clearly indicate that the story of prosecutrix regarding
sexual intercourse on different occasions under threat is concocted and
nol believahle.

Prosccution has buill its case on the basis that prosecurrix was less
Lthan I8 years at the time of ineident and Wwas therefore not even in a
position 1o give consent to accused 1o take her away from the custody
of her parenits but il the minor knowing the nature and consequences
of the act leaves her father's protection and voluntarily joins the
accused, the accused cannot be said to have laken her away from her
lawlul guardian. Though the prosecutrix was minor but she was a

|- -
student of 12" standard and mature enough o understand her welfare,

The law with regard to the grant of leave is well seitled by a catena
of judgments, Leave to Appeal can be granted only where it is shown
that the conclusions arrived at by the Trial Courl are perverse or there
i= misapplication of law or any legal principle. The High Court
cannol entertain g pelition merely because another view is possible or
thal another view 15 more conceoivable, Tn Arafveln and Anr. vs

Ntate : 2009 (10} SCC 206, while referming with approval the earlier

qudament in Grhurey Lal Vs, State of Utiar Pradesh @ (2008) 11

SCC 430, the Supreme Court reiterated the principles which must be
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kept in mind by the Lligh Court while enterlaining an Appeal against
gequittal. The principles are:
"I The accused is presumed o be innocent until proven
guilty. The occused possesyed this presumprion when he
was fefore the trial court, The tricd courl's acguittal

bolsters the preswmption that he iy innocent.

2 The power of reviewing evidence is wide and the
appellate couri con re-appreciate the enrire evidence on
vecard It can review the irial court's conclusion with
respect fo botk facis and law, but the Appellate Court
must wive due weight and consideration 1o the decision

af the iricl conird,

3. The appellate cowrt showld alwavs keep in mind that
rhe trial cowrt had the distinet achvaniage of wateliing
the demeanonr of the witnesses. The irial court is in a
beifer  position fo evalugle the credibility of the

WITHESRES.

4. The appellate court may only overrule or atherwize
disturh the drial cowrt's acquitial §F it has "very

suhstantial and compelling reasons” for doing so.

34 two reasonable or possible views can be reqehed -
one hal leads to gequitiad, the other fo conviciion - the
High Courrsiappellate conres must vufe in favouwr of the

ceenved "
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[t is a settled principle of criminal jurisprudence that the burden of
prool lies on the presecution and the prosecution has 10 prove a
charge heyond reasonable doubl, The accused has a right to tair irial
and the presumption ol innecence is in favour of the accused.

28 Having regard to the principles laid down by the Apex Court in the
case of Gharey Lal (Supra), we do not [ind that there is any illegality
or perversity in the reasoning given by the learned (nal court in

- disbelieving the case of the prosecution. This court cannot lose track
of the settled law that interference is called for only when there are
substantial and compelling reasans for doing so.

249, In view of the aloresawd facts, we do nol lind any inf"lrmir:r' in the

impugned judzment passed by learned trial courl. We also find no
reasons to take a different view than the view taken by the leamed trial

Court. Consequently, leave to appeal stands dismissed.

rd SANGIT HEA SEHGAL, J

e i’“"’m

i

=T G. 5. SISTANL, J

FEBRUJARY 23, 2016
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