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MRSy Reyoaint
Rpesniadby: MKirti Uy, SrAdazie instructed byMhirgeVBhoft
adMShinPrel, Adazieswith MU besVBok, Vie
Besiht, Cntracts, AV
CORAM:

HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
HON'BLE MS. JUSTICE MUKTA GUPTA

PRADEEP NANDRAJOG, J.

L. Te jal relatiashp betsenNatiaal Hdway Aty of India () ad PdeshAtknia V Pdah) wes
foge as per qoermnt dhied Agst 10, 1. Treurhmie] doanetswee o be read ad arstuctad. as part of te

T~
1) Letier of Acxplace;
i)  Niiee oPosziwih teWis;
i)  (Gtecor’sB;

V) (dtrect D Volme )

V) (Galitas of (ntiact (inchding Sl Cotlitios of (ntrect ) Mime 1)

v)  Rdnial Seeifications (olmeII);

vi)  BIORQtities MotmellD)

vii)  Diwags MVolme V),

) [amss fmidedby teBittr inVineVof teBdDumet,

X) AdbdmioBdDmet; ad

x)  Ayoterdumet lisied in teGroactDiass orrippat of e Griact.
2 Itisan itenae antactwih Bl of Qantities speeified. For the lisied quentities, the avart bty
M 0 Pdah is TIBHP4B- RpesQeHrded Fifty Fidt Goes Bighty s Rty Fo Trosad FurHrded
Tirenaty). Prdkehhad o aostuct teludawBpss ametine NS atNEBviaN b pessie thiagh teCity of
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Tudawn theState of Utiar Placksh. Trechie of aonaenatvwes Agst 30, 20| and ampletionperiodves nat s.

3. TeBIill of Qattities had gecifications pertainig © the differant itexs of wak adwih reyect ©
Reinforced Earth Structures, clause 703(A) of Technical Specifications, the
work was described as under:-

“This work shall consist of Reinforced Earth Structures as per
patented reinforced Earth Technology and consisting of precast
discreet cruciform concrete facing, high adherence galvanized
steel strips with accessories/fittings and backfill material in
accordance with the specifications and in reasonably close
conformity with the lines, grades, design and dimensions shown
on the approved drawings.”

4, Terbat ienarenig te Bl of Qumities is 541 au it el clare TBA) of e Rinizl
Saificatiors by firter detailing themaerials ©beuseland tenarerof anstuction, and tusve pofigbly e iten
NiS41 of teBill of Qentities. Tt reak asurckr:-

“5.41 Construction of reinforced earth structures together with
the construction of earthwork in layers, assembly & erection of
reinforcing element & placement of facing panels and all
associated components as per drawings, Technical
specifications and clause 703.

a) Construction of reinforced earth walls with precast panels,
reinforcing element, foundation beam, caping beam
including ground treatment, if required, complete as per
drawings and Technical Specification 700.

b) Earthwork for reinforced earth retaining wall technology
reinforced earthwork with approved material including all

lead and lifts complete as per Technical Specification
Clause 703.

c) Construction of PCC strip level footing (35 cm X 15 cm) in

M-15 grade concrete complete as per technical specification
and drawing.
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d) Construction of RCC cast-in situ/precast crash barrier and
parapet coping beam with cast in-situ friction slab in M-30
grade concrete as per technical specification and drawing.

e) Construction of Cold formed steel crash barrier as per
technical specification and drawing.

f) Construction of catchpits and drainage outlet at intervals
with 100 mm dia C.1. Pipes of required length as per
drawing.”

5 Vihiefe o ke TBA) of the Tetmical Secifications, sie itwes apart of the terctr chaness and
fhe rotice inviting terchr recpid the prospective bictbs © st their offers by filling p te erctr chamarss, it
ez oberoid tethebre e pewtves ecurlmAgst 10,20, NNwoe oPdahaMih 15,20 et

atbdmbe treaed o clare TBA)of the Tadmical Specificatios. Letter daiedVich 15, 2D wiittenby NN ©
Rt reak asur-

‘(TO

M/s Prakash Building Associates Ltd.JV
with Atlanta Infrastructure Ltd.

611/3, V.N.Purav Marg,

Chembur,

Mumbai-400071

Fax: 022-5229699

Dear Sir,

Sub: Construction of segment of Lucknow Bypass joining NH-
25 and NH-28 via NH-56 passing through Lucknow city

(Contract  Package  No.EW-15/UP)-Addendum to  Bid
Document.

This has reference to the bid for the above mentioned project.

It is hereby informed that the following addendum is being
issued to Volume-I1.
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S.No. | Clause/Sub For Read

Clause No.
1. Section-5  Clause |“high adherence |“reinforcing
703, 1 A- Para 1, |galvanised steel element
Line 2 Strips with conforming  to
accessories” relevant Indian
standards

This is for your information.
Yours faithfully

B.D.Joshi
General Manager (Tech.)-11"

6. Tewaks ‘high adherence galvanised steel strips with accessories’ nclage
TBA) wee mphaad by tewads ‘reinforcing element conforming to relevant Indian
standards’. Thus, we take the liberty of rewriting clause 703(A) of the
Technical Specifications by superimposing the addendum. So done, the
clause would read : This work shall consist of Reinforced Earth Structures
as per patented reinforced Earth Technology and consisting of precast
discreet cruciform concrete facing, reinforcing element conforming to
relevant Indian standards and backfill material in accordance with the
specifications and in reasonably close conformity with the lines, grades,
design and dimensions shown on the approved drawings.

7. (23 of theCGereral Chditiors of the(ntract gave a priorty © the varias domess, 1f nedlaice, ©
e abgity adamstie tecntract besren teparties. Treclire reab asundr-

“The documents forming the Contract shall be interpreted in

the following order of priority:

1. Agreement
2. Letter of Acceptance, notice to proceed with the works
3. Contractor’s Bid.
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Contract Data

Conditions of Contract including Special Conditions of
Contract

Specifications

Drawings

Bill of quantities and

Any other document listed in the Contract Data as forming
part of the Contract.”

R

0 00N

& Avakof sxhnamitice cud dwviasly ot be qntifiedwith exectress and s, aswe fid nall aotracts of
trekind, therewas a clare o ded with the situation as owhat hggpaswim the final quntity of thewaks doediffers
fionteqeity n teBill of Qatities. 1t is clare R of theGaaal (oritios of teCotract. 1t reak as
uthr-

“If the final quantity of the work done differs from the
quantity in the Bill of Quantities for the particular item by
more than 25 percent provided the charge exceeds 1% of
initial Contract Price, the Engineer shall adjust the rate to
allow for the change.”

9. N hed ket innmid, prdebly to oveiame picbkers eaniersd dring tre exution of’ tewaksvhich auld
pssblyotbe in the dwnof realizationwien tre tercr doomantsvere fialized, variatios obenat in tewaks. Sad
antingroywspovide for inclae4)2 of theGaaal Chditios of theContiact. 1t reads as urthr:-

“If the work in the Variation corresponds with an item
description in the Bill of Quantities and if, in the opinion of
the Engineer, the quantity of work above the limit stated in
Sub Clause 38.1 or the timing of its execution do not cause
the cost per unit of quantity to change, the rate in the Bill of
Quantities  shall be used to calculate the value of the
Variation. If the cost per unit of quantity changes or if the
nature or timing of the work in the variation does not
correspond with items in the Bill of Quantities, the quotation
by the Contractor shall be in the form of new rates for the
relevant items of work.”
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D Atevwok coneet NN adPdesh ezl tat a renfoced earthwak fionsepat 14km 02 Plowveld
teeplad byavidot, ad in repectof the sae, cnDieeder(B, 218, gpart fiomoker ises vhihvweedisassdard
nued, atSINollof thenmies itwes agrasd asuhr-

“Variation Items:

PAJV agreed that they will not claim viaduct as a new item.

For items, exceeding in quantity by more than 25% from BOQ
quantity and their variation is also exceeding 1% of Contract
amount, Engineer informed that request of the agency is being
considered and the decision will be taken during December
2003.

Rates for all Non BOQ items ordered so far will be revised by
31.12.2003.

Rates for ground improvement will be finalized by 15.12.2003.

A meeting between PAJV and CES will be held at Delhi in first

week of December 2003.”
1.  Dypiesbeten teparties srfacsdvim tewakswee inprgiess. Prdesh chineed tt for viadot, it dould
teantitled © theprice treating the sme ©be a variation. NEN todka stad thet itwes ot a caseof vartation. Itwes
asnpe cewe te final qatity ofwak ecuied becmenue ad this clare 81 of theGead (Gaditos of te
(Gt beeme gplicbe. Aspar tre clare, since the price variationdid rot exazed oo the initial aontrect price,
Bdahwes ot entitled for any price adpstrant advwaillbe entitled o tewaks cyenig te viadof byneesarg te
quantity ofwok el adgqphing teunit rae asper tebd.  AsperPrdeh tevariationhed obewith refeate ©
an itenof description in teBill ofQantity ad e priceqoid in teBill of Qentity for theqantity ofwaks listed
in teBill of Qantity, nenig thady te Poprice variation animphbiedves rotwith referae © the otal bid avrt,
vithvehae already roedwes I IBRRAB-. Tockrify, if for theparticular itenofwak, as perBill of Qantity
Y, trepriceviss I X ad the wakeaaedvas Y’ +39¥,bengavariation in fhevakbead 23 sthe pricepaydbke
vallbe IX orwak Y’ and for 3% te rate adjstat hes o benatk & pernaket rates of thenaterial imut and
ldhor rages.
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|2 Hilig in fsarof Rdah, the fidingby the Abitral Trhual in paia 842 of the anad, with the finel
direction coenig saiddiguie inpara 101 of the anad, which is dated Fbeary 12, 217, is asurthr:-
“Para 8.4.2

(iv) A closer look at the wording of the Clause No.9 of the
Contract data would reveal that the Road works and
Bridge works mentioned thereunder were required to be
carried _out in _accordance with the drawings and
provisions of the contract. At the stage of signing the
contract, the drawings and Bill of Quantities provided in
the contract did not envisage construction of a viaduct,
but envisaged construction of RES between chainage Km.
1.400 to Km. 2.920. Thus it is clear that the construction
of the said viaduct is outside the original scope of the
Contract. It could be brought within the scope of the
contract by mutual consent of the parties to agree to a
variation, which by definition (given in CLI1.1 of the
conditions of contract) is an instruction, given by the
Engineer, which varies the works. In fact Team Leader’s
Letter dt. 17.05.02 (Exhibit C-1) is an instruction to vary
the nature of work between chainage Kms. 1.400 and
Km. 2.920 from RES to a Viaduct. The said variation has
been accepted and has been implemented by the
Claimant.

(v)  While evaluating the items of varied work, reliance can
be placed on B.O.Q. items, only if the conditions spelt out
in the first half of G.C.C. 40.2 fulfilled. But if the
original scope of work is varied, GCC clause 38.1 does
not remain applicable and the second part of GCC CI.
40.2 which reads as following becomes relevant.

“If the cost per unit of quantity changes or if the
nature or timing of the work in the variation does
not correspond with items in the Bill of Quantities,
the quotation of the Contractor shall be in the form
of new rates for the relevant items of work”.

In view of the above the AT finds strength in the
Claimant’s argument that the basis of his quoted rates
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included places and position where the works were to be
executed for calculating leads, lifts etc. of major
resources and agrees with the Claimant’s view that the
BOQ rates-per say-would not be applicable in such a
situation.

(vi) The Contract Agreement was signed on 18.08.2001. The
period of completion was 36 months. The variation was
ordered on 17.05.02 i.e after 9 months of signing the
Contract. Under such a situation the cost per unit of
quantity would change irrespective of the price
adjustment clause because of the timing and location of
the work as per variation did not correspond with those
of the items in the Bill of Quantities. In fact, a statement
of additional resources to be deployed for viaduct work,
was indeed furnished by the Claimants with his letter
dated 05.07.02 (Exhibit C-6). The Engineer on 16.07.02
(Exhibit C-7) also accepted the need for at least some
additional resources. Hence, as per GCC CL40.2, the
quotation from the Contractor in the form of new rates
for the relevant items of work needs to be given due
weightage.

(vii) The Respondent has relied on the minutes of the meeting
held on 29.11.03, wherein the Claimant had stated that
they would not claim viaduct as a new item. The
circumstances under which such an undertaking was
given had been clarified by the Claimants in his letter
dated 16.07.04 (Exhibit C-24) to which there was no
further reply either from the Engineer or from the
Employer. Moreover, the Claimant had agreed not to
Claim viaduct as a new item, but had not conceded not to
claim it as a varied item of work i.e. as a variation.

(x) The AT therefore, is of the opinion that various items in
the viaduct portion from Km.1/400 to km. 2/290 need to
be treated as varied work under CL.40.2. However as
certain_quantities of these items of work in the above
stretch, were already covered as per the contract
agreement _and_drawings (i.e.) for the flyovers/grade
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separators _etc. planned as per contract agreement
drawings), only contract rates with usual escalation
should be applicable for the quantities as per the original
scope of work in_this reach plus 25% and new rates as
varied item__as per agreement condition should be
considered only for quantities beyond it.

Para 10.1

(i) The claim of the Claimant is accepted partially.
The quantities of work of viaduct beyond 125% of the
BOO quantities of various items shall be treated as varied
work _and the rates for such excess quantities should be
arrived as per GCC CI1.40.2 and 40.3.

(ii)  The AT directs the Employer to get the new rates
for the above referred excess quantities of various items
of work fixed by the Engineer, based on an examination
of the Claimant’s rate analysis and market rates to
determine the balance payment due to the Claimant”
(underlining ours)

B CallapbyNA © sad part of the arad hes ben repelled by the leamed Srgke Judee vick decision daied
Agst 12, 05. Tre lkearsd Srde Judehes el that n vievof tre lawdchied by the Spere(at in tedeisim
el as AXB) S SCTD ONGC Vs.Saw Pipes Ltd. ad te deisim rgured as AR D T3
Natural Gas Corporation Ltd. vs. Western Geco International Ltd., if classof
the antrect reqpired © be nierpresed, and expecial ly whn o visssware possble, a view tdenbyy the Abitral Tihiel
vl ot be nfedicied by aChrt, neely beeare anher vievws posble. Tre anad berg declaatory, the leamed
Sk Judehes held that any dispie pertaining © calubtimvaildhae © be reohad by anber randof abitration,
advealy hpe adegeet that 1f this isse attars fimality agarstNA, 1twad ot quibewihnmteas beare te
extent ofwak doe comanirg the vied ot hes bennesraed n trenesaerat baks adall whet is requied is agiee © te
dapl raes.

K IersdSoorCore] orNAN arged thet it wes a variatiowithin tenenng of clae 42 of theGael
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(aaitiars of the(ontiect, as rightly el by te leamed Abitrairs, but snitied et since 1t weswithin the Imit
pescrbadby clae 311, the antract rates hed 0 qply. Treagnett is roied ad epcied by s far te reassnclae
B animphies a sitatiowae te final quentity of tevwakdrediffers fionteqentity in teBill of Qantities
ad limits treprice adjshat © the antrect pricewte the dbvistionnay be beyard 29hit does ot exaesd Vo of the
mnitial contict price. Thewads ‘for the particular item’ cannot be ignored in the said
clause and they make it expressly clear that the deviation has to be with
reference to the particular item of work; it has to be for the simple logic that
a deviation would always relate to an item of work and cannot be with
reference to the entire contract. We clarify. Say if at a crossing on a road,
during execution of the works to lay the road it is decided to reinforce only
the crossing portion of the road by increasing the depth of the foundation
layer by 6 inches, the deviation would relate to the foundation layer alone
and percentage variation would be with reference to the foundation layer and
not other components of the road. The reasoning by the learned Arbitrators
is a little tedious no doubt, but the core idea is as above. After all, the
learned Arbitrators were gentlemen with technical background and we must
give them the leeway which a human with non-legal background would be
entitled to, in the use of words while interpreting a contract. The final
direction in sub-para (x) of para 8.4.2 of the award brings this out because
the Arbitrators have written : However as certain quantities of these items of
work in the above stretch, were already covered as per the contract
agreement and drawings (i.e.) for the flyovers/grade separators etc. planned
as per contract agreement drawings), only contract rates with usual
escalation should be applicable for the quantities as per the original scope
of work in this reach plus 25% and new rates as varied item as per

agreement condition should be considered only for quantities beyond it. e
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pestlig reasmingbyy the leamsd Abitrators that theminuies of theneeting chiedDeserter (B, A1 Bady sow et Pdeh
hes agresdot o chimtte viad ot as ansvitenad thet for itersexeazling nquentity bynoe then29fiontebill of
quantity theywaid be entitled toprice variation is a conect readng of thenminuies of theneeting, aniniswaefne
hae rpadoe] n pagggh 10 doe. In this aniext it asmes nprtace et the viadet is anelevatd ad. Ch
pillars adpiersRCskbs are cat akan 10 e kidvhidhwe s alag teneto rail lie doe tegand. Trediawig
povikiwith the tecbr commarts dws that aloe e sspant of the oad therewee thiee infersactiars, with iced atting
anoss, reging fyovers ohe astuciedat the thiee nfersactiars. Ths, for the viad et the contract hed similar iters
ofwak © be eeuied ad ths the leansd Abitraiors have conectly held fhat for fhese iters of vk, for varatios
o e prescribed limit P wantbe entitled o price adjshant at varied rafes.

5.  The second issue of difference between NHAI and Prakash was
concerning construction of Reinforced Earth Structures. On the basis that
Prakash had used polymeric materials and not simple metallic strips (for
purpose of reinforcement of the earth structures) it would be entitled to an
extra sum was the claim by Prakash.

.  As noted by us above, clause 703(A) of the Technical Specifications
described the work in question i.e Reinforced Earth Structures, with further
elaboration (detailing the materials to be used) in item No.5.41 of the Bill of
Quantities, which we have already reproduced hereinabove in paragraph 4
above. Argument of Prakash was that the details of the material to be used
at item No.5.41 of the Bill of Quantities did not make any reference to
polymeric materials and that the general practice in the trade was to use
simple metallic strips. NHAI argued before the Arbitral Tribunal that para
(a) of item No.5.41 made a reference to ‘reinforcing element’. NHAI further
pleaded that clause 703(A) of the Technical Specifications in the original
tender, having the words ‘high adherence galvanized steel strips’, was

replaced vide addendum letter dated March 15, 2001 with the words
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‘reinforcing element conforming to relevant Indian standards’ and thus
Prakash would not be entitled to any extra price because the contract
envisaged not only reinforcing elements but even the specific description
thereof i.e. ‘conforming to relevant Indian standards’.

I7. The learned Arbitrators have resolved this dispute with reasons given

in para 9.4 of the award and the directions in para 10.2 thereof as under:-

“As the work commence NHAI and Prakash agreed that a
reinforced earth work from segment 1.4 km to 2.92 km
would be replaced by a viaduct, and in respect of the
same, on December 03, 2003, apart from other issues
which were discussed and minuted, at SI.No.ll of the
minutes it was agreed as under:-

“Variation Items:

PAJV agreed that they will not claim viaduct as a new item.

For items, exceeding in quantity by more than 25% from BOQ
quantity and their variation is also exceeding 1% of Contract
amount, Engineer informed that request of the agency is being
considered and the decision will be taken during December
2003.

Rates for all Non BOQ items ordered so far will be revised by
31.12.2003.

Rates for ground improvement will be finalized by 15.12.2003.
A meeting between PAJV and CES will be held at Delhi in first
week of December 2003.”

(i) The working of B.0O.Q. item No.5.41 refers to
construction of reinforced earth structures together with
construction of earth work in layers, assembly & erection
of reinforcing elements & placement of facing panels etc.
B.O.Q. item No.5.41 (a) reads construction of reinforced
earth walls with precast panels, reinforcing element,
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foundation beams etc. From this wording, it appears that
providing reinforcing element has not been specifically
mentioned, although assembly and _erection _ of
reinforcing elements and placement of facing panels etc.
has been mentioned. However, the concept of providing
reinforced _earth walls with precast panels, reinforcing
elements etc. suggests the necessity of providing
reinforcing elements.

(ii) The AT has also noted from the contract agreement that
it was the responsibility of the Contractor to design the
Reinforced Earth Structure. As such the Claimant was
aware of the type and quantity of the reinforcing
elements right at the time of submitting its tender.

(iii) Considering the preamble to the BOQ and the
specification cl.703.6 it is clear that there is a conflict,
regarding separate payment for reinforcing elements,
between the interpretations of the wording of BOQ item
5.41(a) and the provisions of the specifications. The
Respondent Employer failed to modify the specifications
to make them in tune with the wording of the BOQ item.

(iv)  Under this conflicting situation the Claimant ought to
have got, the matter about separate payment for the
reinforcing elements, clarified from the Employer in the
prebid meeting particularly because it knew about the
type and quantity of reinforcing elements to be provided.
This was not done by the Claimant in spite of the very
apparent ambiguity and availability of an opportunity.

(v)  The ambiguity between the interpretations of the wording
of BOQ item 5.41(a) and the provisions of the
specification as regards separate payment for reinforcing
elements, the possibility of alternative interpretation of
the wording of BOQ items 5.41 and 5.41(a) and the
failure of the Claimant to seek clarification in the prebid
meeting, all need to be considered together.

(vi)  Under the above circumstances, the AT is of the view that
both the Claimant and the Respondent are equally
responsible for this conflict and as such they should
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equally share the cost of providing reinforcing elements.
The Claimant is, therefore, entitled to 50% of the cost of
procurement of reinforcing elements.

Para 10.2

(i)  This claim of the Claimant is also allowed partially. The
Claimant is entitled to additional payment equivalent to
50% of the cost incurred by it for providing the
reinforcing elements in the Reinforced Earth Structure
plus 10% towards Contractor’s overheads and profit.
The Respondent should get the amount payable worked
out by the Engineer based on duly verified procurement
rates of various types of reinforcing elements.

() The claimant is not entitled to relief under price
adjustment clause.” (underlining ours)

B Ted:3 obtim fidby te leanslAbitraiors is o the reasnig that the tacbmack ko Pdah
that therewas a enfocigeleret in thewaks ad herewes soehiats besen clse TBA) ad itendNS41@) of te
"dnical Secifications. Rutting he blaremnPdeeh for mot haviggnt thenatter resobad i e. the cnflict reohad, the
leamed Abitrators held thet it aoukdnot beoverloded thatNENweseqally reposble for this beaee itwes e artor
of the tercbr chomass. Therefore, bohparties hed o daie theblaneY) : 0.

D, Te leamal Sigk Juge bes held that thiswes a Panchayati Solution’. The learned
Single Judge is absolutely correct. As per the Arbitration and Conciliation
Act, 1996, the mandate of an Arbitral Tribunal is to decide a dispute in
terms of a written agreement between the parties, if the dispute relates to the
written agreement. If the language of the written agreement is clear, the
Arbitral Tribunal has to give effect to the language. If the language is
unclear, giving reasons to justify what was held to be unclear, the Arbitral
Tribunal would have the mandate to give a meaning to the clause in

question. Sub-Section (2) of Section 28 of the Arbitration and Conciliation
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Act, 1996 reads as under:-

“28.(2) The arbitral tribunal shall decide ex aequo et bono

or as amiable compositeur only if the parties have expressly

authorised it to do so.”
20. Tepae Ex aequo et bono (Latin for ‘according to the right and good’
or ‘from equity and conscience’) is used as a legal term of art. In the
context of arbitration, it refers to the power of arbitrators to dispense with
consideration of the law but consider solely what they consider to be fair
and equitable in the case at hand. An amiable compositor also known as
amiable compositeur under international law refers to an unbiased third
party, often a king or an emperor, who suggests solution to a dispute
between countries. Amiable compositor acts as a mediator in a dispute
between subjects of international law. The concept of amiable compositor
has its historical origins in French law. An amiable compositor acts as a
conciliator rather than a decision-maker in a dispute. An amiable
compositor is also not bound to apply strict rules of civil procedure and
substantive law. An amiable compositor is also authorized to modify the
effect of certain non-mandatory legal provisions. Traditionally, amiable
compositor provided equity correction to strict rules of law. But today, an
amiable compositor has the power to depart from the strict application of
rules of law and decide a dispute according to justice and fairness.
21. Concededly, while making the reference to the Arbitral Tribunal
NHALI and Prakash did not expressly authorise the Arbitral Tribunal to
decide ex aequo et bono or as amiable compositeur.
22. The second part of the award was challenged by Prakash and its
petition was registered as Arbitration Petition No.432/2007. It has been
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dismissed by the learned Single Judge vide impugned order dated August
06, 2007 challenged by Prakash in FAO(OS) 428/2007. In another words,
the learned Single Judge upheld the 50 : 50 solution given by the learned
Arbitral Tribunal. But, challenge to the same part of the award by NHAI
which was aggrieved by the 50 : 50 solution has met with success before
the learned Single Judge as per decision dated August 12, 2015 whereby
OMP No0.392/2007 filed by NHAI has been partly allowed. As noted
above, challenge by NHAI to the award concerning the viaduct issue has
been repelled, but the second limb concerning reinforcement element has
succeeded.

23. The reasoning by the learned Single Judge is simple. The award has

ignored a material document, being the addendum as per NHAI letter dated

March 15, 2001 which replaced the words ‘high adherence galvanized steel

strips’ with the words ‘reinforcing element conforming to relevant Indian
standards’.

24. This explains FAO (OS) 621/2015 filed by Prakash challenging the
impugned decision dated August 12, 2015 in so far objections filed by
NHALI has succeeded to the second part of the award. It explains FAO (OS)
585/2015 filed by NHAI, which persist with the challenge to the first part
of the award which has been upheld by the learned Single Judge.

5. NHterghgpwih teodr diedAgst 12, 015 nsofar the ssadclhimanacidby e Abitral Tihoel in
faar of Pidehhes ben et asick, argmant of leamsd careel for Pideh in the tvogpeals filedby Pdashwes that
chre?23 of theGrmal Qulitiors of theCntict listad the pricrity inwhich the coamanss hed ©©be inferpeted and
uged that the el (oditias of the(Ontiact hedpriority over thebill of quentities, an agmantviichwes siply obe
stated andiot caried fomad for the reasm clase 7B the Tedmical Seificatios in heQOnginal Tarbrwes avekd
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aMich 15, 201, ard e avenhets b already benmokd by s inprah 164w, Tt therefoe hadlymatiers tet
in trebill of qentities pertainie © renfra e stucte teratie of e enfrore ekemwes mtatioe]
T @) of iterNo541 of ttebill of qnities, wit refare © arstuctinof reinfred et stuctes it is
clarly rentione] et e save vait] be with precast prels and reinfrig b, Clare T\ te Tetmical
Swificatiors, whith origirally refed © reinfxcig ekt copisie hith ateate @iz sl striswe
rephiwih enfrcenet ekt anfrrig © relant Tl stachcs ard this Teden sterchad is iy polyeric
retvial. W taefxe anarwih the vie tkenby e leangdSigk X in theackr chied At 12, Di5pesel in
ORNGRAY.

% Bfearidigmagnet alalby e snior arel frNHb oteroel. Afer te aeadves
pomrte, onan gplication fikedby Pidkesh anMich 06, 207, withrotice sent NN cnMich 12, 207, the Al
TrhreinetenApil (2, A ard pertaining © clainiNal, conectpera 101 of e avadd, © readasurr:-

(i)  The claim of the Claimant is accepted partially.
The quantities of work of viaduct beyond 125% of the
BOQ quantities of various items of work within the
reach of the viaduct i.e. from KM 1/400 to KM 2/920
shall be treated as varied work and the rates for such
excess quantities should be arrived as per GCC CL40.2
and 40.3.”

7. Tepotin nbod adudbdinedis the insertion n the paa 101 in e original avad. The conectionanly
chrifieswatwes already nplicit in teorigial avad. It ayndesepiess te laphof teviadot, vhidhwes alieady
konadwasot ndiue. Banifwe moe tevads of work within the reach of the viaduct
i.e. from KM 1/400 to KM 2/92( tredirectin in theorigial arad is crystal clear ad s mohig
turs o the conectionak © teanad.

B Teret deof ardisasimdoe is tat te sogyels filed byPdahhae © be disnssel. FOCH)
NI o bedisnissd for e reasrs givan doe ad sice een J9eof the smavackduntr clinby e Aibitral
Tihurel hes ben set asice by the leamed Sigle Jude, a findigvhidhwe affim PFOCHNARATY filed by Pdedh n
vith te grevaewss © the dial of 396of clain™MN2 hes o bedisnssd. Sine the anad pertaining © chimi™Nol
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vich hes ben yiel by te leamed Stk Jude is ydeld by us, O (5N filed byNAN hes alo 0 be
i
D Al tiee gyl ae disnsselbutwitnot ayorkr as © asts.

(PRADEEP NANDRAJOG)
JUDGE

(MUKTA GUPTA)
JUDGE
MARCH 17, 2016
skb
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