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IN THE HIGH COURT OF-DELHI AT NEW DELHI

*
% Jud,qment Reserved on: Z"d March, 2016
' Judgment Pronounced on: 8 " March, 201 6
+ ‘ARB. P. No0.368/2015
'S K.CONTRACTOR e Petitioner
Through  Mr.S.W. Haider, Adv.
versus
e Respondent
Tain a,Adv
' A
L )
i ' g i%l Pet1t10ner
fﬁV Halder Adv. %
g?
g
_ 5{ Respondent
Hafa;Aldv.
£ ;gf}'f
,agiééy
HON 'BLE MR. JUSTICE“IXIANMg
MANMOHAN SINGHJ J.
1. By way of this order, I propoée to decide the abovementioned two

petitions filed by the petitioners under Section 11 of the Arbitration and

Conciliation Act, 1996 read wifch Section 151 CPC for appointment of the

independent Arbitrator.
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2. The brief facts are that the petitioners are engaged in the business of

construction and railway contracts.

3. In .arbitration petition No.369/2015, the work pertaining to Linking of
New Track (BG), laying of turn outs with PSC layout, traps, SEJs, Glued
| Jomts leadlng to P Way material, handling, leading, lifting and putting of
" stone ballast and other connected works related to PNI & NI period between
Sanehwal (1nclud1ng) and Ludhiana (excluding) on- Ambala-Ludhlana

section in connection w1th f:imhnewfrom Sanehwal to Ludhiana on
e g,
Chandigarh-Ludhiana N;%W’ B Q. %RallLLlnkgwas awarded to the petitioner-

-&a(

firm vide Agreement 1\{0‘»59 /Dy CEA}%Cr II/CDG%?‘dated 24™ July, 2008
& *@:f 2, M”‘ “{ ’ﬁg
amounting to Rs lﬁ"’ 7@’94 451. 71/35” a@df:tgg s;i_%ulated dfte' %‘% completion of
) Vs '
work was 11 months from the datewfz@s?iance of acceptance ‘iletter dated 3"
i

o

%ié}f %: A
January, 2008 1§é the work award!ied‘wazs ;te‘}%!xplre on 3" Dece uber 2008.
b i ; L
4. In Arblt{%atlon petition ﬁé{}‘\l 2
construction of varlous 1nfrastruct % Tgoﬁ e
, ‘,@‘3/”% “:»;g: \L-,, %?%1§":§%§@*‘ ”g&

K
& 2

14 7 S L s i
Qh ,&%ﬁ?ﬁ&%{z‘as able apronsg

e oy
balance earthwork & o‘therm.works Niv c/w ChandlgarhfFrelght Terminal was
g g m_ Q’é ﬁj el W "Nr

awarded to the petitioner v1de:gAgre e"’nt,No*14O W/C/CDG dated 12"
February, 2013 for Rs.5,23,54,020.14/- and the stlpulated date of completion

train at Chandlgarh

- of work was 9 months from the date of issuance of acceptance letter on 19th

November, 2012, i.e., the work awarded was to expfre on 18" August, 2013.

5. | It is contended by the petitionei’s that the petitioners had made all the
arrangements for execution of the work in right earnest, but work could not
be completed due to failings on the part of the respondent and consequently

the work was twice- extended in  both the matters. During the course of the
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,preparatlon/payinent of the final blllﬁb‘ t

0

execution of the aferesaid work, various claims, clarifications and disputes
arose between the parties which the petitioners brought to the notice of the
concerned authority and upon Which the petitioners were advised to provide
full attention on the progress of the work instead of making correspondence
and were assured that the dues of the petitioners would be paid along with

the final bills.

6.  However, on ‘account of some technical difficulty faced by the

respondent, the aforesaid worlialvardedfto.wtn‘eﬂ iegtloner M/s SK. Contractor |
was closed on admlnlstratlve gl:ound"mlt is tbeacga»se ef the said petitioner that
for execution of complsti work “ tne;petmoner had’; ?gblllied all resources,

&s eanarranged labou;t‘*;matenal etc. at

f*’ . T“*‘s\, ,3?; . ‘»,.

site for constructlonsgh £ ;{ e v”ff« 4
W
‘i

deployed machinefy, {fieputed th he.s
cg\-

Ef’ !
The petmoners kept on:

. " { {% ?i
ﬁ}é “%i‘fn‘gg the respondentt about the
; ¢ ‘

Ke;

pt on evading on gone pretext or

iy
A

‘l}-m
the other. F1na11y,, the petltlenelg upoman%}e%gmnyﬁwere told that unless they
3} /@./ o %Y i) »n:\w.'}i}ﬁ* & 3%"”‘% f

Supplemen ary Agreementglnfadvance without

k
i’ﬁ

o M ’\,
protest, they would%not get%. anythlng mg«ﬂThus;' ,tunder the aforesaid
'\\ %-z ,,,M»e’

| signed the final bills and Supplementary Agreements under protest.

The element of coercion/ duress as suffered by the petitioners were, in

fact, placed on record vide their letters dated 17% March, 2014 and 15

‘October, 2014 respectively, issued to the respondent, wherein they had duly

intimated the respondent about its grievances and the pos31b111ty of ralsmg

further claims.
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_ contained under Sectlon

!

7.  The petitioner M/s S.K.Contractor in Arb.P. No.368/2015 submits that
as anticipated by the said petitioner, the final bill prepared by the concerned
department of the respondent did not include many of its claims against
various items executed by the petitioner. Upon this, the petitioner having no
option left but to invoke the arbitration clause as contained under clause 64
of the General Conditions of the Contract as applicable to the parties, calling
upon the respondent to make the payment of the claims of the petitioner.

However riow, after a considerable lapse of time, the respondent issued a
reply dated 11™ June, 2015 wﬁéfé% %o—theﬁ uttersshock and surprise of the
X\ '

% h‘ 5. Sy
% 4
petitioner, the respondent %’?e]ected thp geﬁﬁme {a;gltratlon claims of the

°~;

A ’%\,
sﬁtﬁnce{j\e petltloner »had 31gned the
’. g‘i %“3‘ ’ﬁf

,arﬁ’ch:%2014 the clalms Vas such cannot.

\a

petltloner taklng thi%‘;s&tand tb%}r
Supplementary ?gre;é"ment datedJ“

4

8. Slmllarly%the petltloner M/ N wan in Arb.P. No 369/2015 also

!i

vide its letter dated 12t ,,March 20115“zxin oked ~the arbltra}’ilon clause as

,5%5‘ Piomalin I s /’/ A, j
%t‘“ &the‘ﬁGeneréT gondrtrons &f the Contract

o
il \&lgfé"“datemofaﬁ*hngmthe?etltron failed to respond
e ;h\_‘ Uiy © ;?@_ =

to the aforesald invocation notlcekof tt';‘ae?petltlonerﬁ”*"”'

ttttt
g
“"’“ﬂ‘"”%«w B R

9. Inl the replies filed in both the matters, it is submitted ‘that the

However,. the respondent Ni

arbitration petitions are liable to be hit ‘by the doctrine of promissory
estoppel(s) since the petitioners have been paid all their legitimate dues
payable under the contract including payment of final bills and signed the
Supplementary Agreements under clear signatures and without’any protest.

The Supplementary Agreement dated 31% March, 2014 would show that it

categorically stlpulates that:-
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..It is further agreed by and between the parties that the
party hereto of the second part (Contractor) has accepted the -
said sums mentioned above in full and final satisfaction of all
its dues and claims under the said Principal Agreement.

It is further agreed and understood by and between the parties
that the arbitration clause contained in the said. principal
agreement shall cease to have any effect and Jor shall be
deemed to be non-existent for all purposes.”

10. Lastly, it is submitted by the respondent that in view of the final

settlement and signing of thef 2 su~ vlemetitary.. Agreements between the

L e mgw F5% ,
parties, the question OfwanOkl he arbm«atmnfc ause“»of the agreement does
égg 3« B, {% ‘} fﬁ‘%mﬁf}‘ ,y% :@3 N

not arise at all. Thepe QL hese mlsco

et oners havee ~

resile from th1s

11. Learned

Py 0 M;a; WW@’% m’i?‘“ ;

"9, This Court in Natham Steels Ltd. v. Associated
Constructions [1995 Supp (3) SCC 324] also had an occasion to
examine a similar case. The Court observed that after settling
the entire matter and receiving the payment, it was not open to
the respondent to treat the settlement as non est and proceed to
invoke the arbitration clause.

10. This Court in a relatively recent case has examined the
legal position once again in National Insurance Co.
Ltd. v. Boghara Polyfab (P) Ltd. {(2009) 1 SCC 267 : (2009) 1
SCC (Civ) 117] In para 25 of the said judgment, the Court
observed as under: (SCC p. 284)
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O 4‘,‘;2‘-5.',' .....Whete both the parties to a contract confirm in
Si7 vy v writing that the contract has been fully and . finally
== 7 discharged by performance of all obligations and there are
no outstanding claims or disputes, courts will not refer any
subsequent claim or dispute to arbitration. Similarly, where
oneof the parties to the contract issues a full and final
. . discharge voucher (or no-dues certificate, as the case may
- R be) confirming that he has received the payment in full and -
A v "7 . final satisfaction of all claims, and he has no outstanding
Cogmim T claim, that amounts to discharge .of the contract by
SO -acceptance of performance and the party issuing the ' B
.. discharge voucher/certificate cannot thereafter make any. - .. .:°
_ - fresh _ claim or revive any settled claim nor can it seek
A " reference to arbitration in respect of any claim.”
T ey e e N
el . 11.  The Court further observed in para 29 as under: (Boghara ‘
[FA Polyfab case [(2009) 1 SCC 267 : (2009) 1 SCC (Civ) 117], Sy
SCC pp. 285-86) : ' - - R

LA S A Y :

-t “29. It is thus clear that the arbitration agreement contained
E | in ‘a contract cannot be invoked to seek reference of any. ; '
‘. acw ... dispute to arbitration, in the following circumstances, when |
omreeit T+ the contract is dischargéd on account of performance, or- ..
©accord and satisfaction, or mutual agreement, and the same - °
' is reduced to writing (and signed by both thé parties or by |
f | - the party seeking arbitration): =~ e o v
- ' . ' ‘ SR ” ?:.” ;! P S ’
: (@) where the obligations under a - contrac£ arie fully
performed and discharge of the contraéf By Performance is ¥
acknowledged by a full and final dischaige vqubher/récéipt, g
nothing survives in regard to such dischglgéed g:c)_l;lt:ra&:'1:‘;f : '-
(b) where the parties to the contract,:by"'riﬁufﬁhié_ é"éfééiheﬁt,
accept performance of altered;, modified’ afid" substituted
obligations and confirm in writing the-discharge' of contract
by performance of the al_tere_d,l 'Iﬁo?diiﬁed ; or’-substituted -
obligations; - AR i = O
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a

(c) where the parties to a contract, by mutual agreement,
absolve each other from performance of their respective
obligations (either on account of frustration or otherwise)
and consequently cancel the agreement and confirm that
there are no outstanding claims or disputes.”

In this case the Court relied.on earlier judgments of this
Court and reiterated the legal position which has been
_crystallised by a series of judgments where both the parties
to a contract confirmed in writing that the contract has been
fully and finally discharged by the parties and there was no
outstanding claim or dispute and thereafter the matter could
not have been referred to arbitration.

12. Ina celebrated bookm Russell g;fszrbztratzon 19th Edn., p:
396, it is stated that “an accord and satisfaction may be pleaded

in an action on award and will constitute a good defence”.

6 FRE IO 15 ¥ SR SLIT O

13. In our considered view, on the basis of the above settled
legal position that when the parties by a supplementary
agreement obtained a full and final discharge after paying the
entire amount, which was due and payable to the contractor,
- thereafter the contractor would not be justified in invoking
arbitration because there was no arbitral dispute for reference to

arbitration.”
ﬁq&ﬁ-‘m&’i IR mw

12. However, it is pertinent to mention here that as per pleadings of the
» respondent in both the matters, it was admitted that the documents were
signed under protest and thereafter 'supplementary agreements were
executed. Record would also show that in one of the matters,' as the
petitioner apprehended to stop the payment, sent fhe letter in advance to the
respondent to put the pressure for the purpose of receiving the payment. The

said facts have not been denied by the counsel for the respondent. Hence,
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W

there is a force in the submission of the learned counsel for the petitioner that
the earlier agreement which contained the arbitration clause would continue
at this stage and the objections now raised by the respondent can be

considered by the Arbitral Tribunal as per merits.

13.  The other important factor in these cases is that under similar
circumstances, in Arb. P.168/2015 between Pradeep Vinod Construction

Co. v. Union of India, Mr. Justice S.Muralidhar on 15% May, 2015 has, inter

alia, passed the following orders: P —
";sf - “3?‘«&:3

“l.  One of the,objectlons ralsed bytEMr*wJaspt Singh, learned
counsel for theéRespendent 1s~;that the Pet1t1oner*£has accepted
the full and ﬁnal payit enﬁ‘ fands “shas ks, s1gned the
supplementary>c aagreement oS Se"é;nff ?;ﬁg’he subm1ts kthat the

Respondent should be perrnL '

terms of the agreement bet\y?g§:%_ 161 ’artles. ‘\}
i %3 *%“M@‘F
3 Bl

2. Counsel for the Pet1t10‘§%er co"n ests the above submiission.

g
He pomts\\out that a spec1ﬁo%’plea§€hasz<been taken in the{petltlon

that the Pet1t10nen;«‘was“! 193nade.’3s to fﬁgn,{ the supplementary

.m.) 5 ‘“3\;

(i

agreement under duressaand*cgg‘&g;@rf’%’t’*" &7 y; o e

%f 'Q!:'Q, o u’
R fﬁf’ >y P ﬁ‘;&?’é 7
3. The Court*?«ls? of the:»vrew*that the»above questlon whether
the discharge certlﬁcate“?&a(ﬁd supp“feme'ﬁftary agreement were
signed by the Petitioner under"duressewould require evidence to
be led and is therefore required to be examined by the learned
Arbitrator. As far as the appointment of an Arbitrator is
concerned, it is seen that the Respondent forfeited its right
under the -arbitration clause since it failed to appoint an-

Arbitrator despite invocation of the arbitration clause by the
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Petitioner on 5" May 2014, followed by another letter dated 12
January 2015.” -
14.  The findings arrived in the above referred order are binding in nature
as the facts are identical. Therefore, the prayers in these petitions are liable

to be allowed.

15.  Thus, Justice S.K. Aggarwal, Retd. Judge of this Court is appointed as
sole Arbitrator to adjudicate the disputes between the parties as mentioned in

the present petitions, including  their, -clalms and counter-claims. The

,:‘H— e

Arbitrator shall ensure the/comphance of theygroﬁsm&ns of Arbitration and

Conciliation (Amendment)CAct 2015mbefore comm/ggc1ng the arbitration.
,/ &Y "\ ‘}?M Z}":&Q\Aﬁj"h (Q‘) u'\
The arbitration s}}all ﬁtake place‘* r‘éthe aegis of the{Delh1 International
oS o p §

5 Y
Arbitration Centre GEAC ). Th ef ,-tHe learned Agbitrator will be in

f
ege |
terms of the De{lhl Internatlonal Arb’ t};azt}} ?@Centre Arbltratlor}} Proceedings
9 3 ] ?.
7] Jin ] t
(Arbitrators’ Feqs) Rules. !;v ;{ﬂj BHG i
é {-\:}‘; ;S:L.{\:é :ﬂ:}:};‘ ;\‘é:‘ o
16. Both petltlons are aCC@rdmgl}} dlé \ %%é E\off A fj
w’\ :‘*“ .;"‘9: )E lf&«:ﬂ JA,.a AP P [TRAG :37‘:':;:“":?}{ .. é?“
h & e k(,. T U % &
Copies of thls “”grder,» be\glven dasti tost e@ﬁé’med counsel for the
” ‘ ?ﬂk \x:%, - o'""'r@ oy ':,, (’f
parties and a copy thereof be\bﬁgehvere toqt j:learned‘ Arbitrator as well as

A IR

Addltlonal Coordinator, DAC forthw1th~:_:r:f;/

PafiorEN S

JUDGE
MARCH 08, 2016
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