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IN THE HIGH COURT OF DELHI AT NEW DELHI

CRL. A. 970/2012 _
Judgment reserved on: 1 0" May, 2016
Judgment pronounced on: 30 Ve | 6.
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STATE

Through: | Ms Aashaa Tiwari, APP for the State
with Inspector Ajay Kumar, P.S.-
Jahangir Puri.

CRL. A. 1119/2012 & CRL.M. (BAIL) 530/2016

PRABHANS YADAV @ RAMJANE  ........... Appellant
Through: Mr. Kanhaiya Singhal Vani, Adv.
(DHCLSC)
Versus
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STATE Respondent
Through:  Ms. Aashaa Tiwari, APP for the State
with Inspector Ajay Kumar, P.S.-
Jahangir Puri.

+ CRL. A. 130312012 ’

MUKESH KUMAR @ BITTOO ... Appellant
Through: Mr. M. L. Yadav, Adv. (DHCLSC)
Versus
STATE (B

+ CRL. A 4

RAVINDER KUMAR @
gé
STATE 5, &/ %p® Sy, S/Respond
' : APP for the State
1] ’i {bkj‘;org’AJay Kumar, P.S.-
Tﬁnglrﬂ’u}l
CORAM:
HON’BLE MR. JUSTICE G. S. SISTANI
~ HON’BLE MS. JUSTICE SANGITA DHINGRA SEHGAL
G. S. SISTANI, J.
1.  All the present appeals are set down for final hearing and disposal.

The aforesaid five appeals were heard together, as they arise out of a
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common judgment and hence, are being disposed of by a common
judgment.

Present appeals have been filed under ‘Section 374 (2) of the Code of
Criminal Procedure and are directed against the judgment dated
13.01.2012 and order on sentence dated 28.01.2012 passed by the
Additional Sessions Judge in Sessions Case No. 62/2011, by virtue of
which all the appellants have been convicted under Section 363 read

with Section 366 and Section 342/376 (2) (g) of the Indian Penal Code

P LA ARk g Y
R M"{“" P,

and sentenced to undergo gomysqmpr%sonmeg for a period of seven
T E FRE § s Ty
year and to payza ﬁne @was 2 OOO/ and’in (l}‘ault of payment of fine

to further undergommple',ff&nW gﬁ&

‘J‘,Jr

%‘w nt%or a p?ﬁod of fifteen days for
ﬁm 3 read w1th§Se$t10n 366 of the

Indian Penal Code The app f LS W
5 st i &

rigorous 1mprlsonment for é)r:;‘i %} éét if r the offence pumshable under
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;
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: \’S;y.% A
simple 1mprlsonrri%e§tt;for thfeeé monfhsw

Pt g A
‘wr’*'*a

under Section 376 (2) (g)  of the“”*Indlan Penal Code. All the sentences

:the offence punishable

were ordered to run concurrently.
The facts of the case are as under:

“On 20.3.2011 one Shakeel Ahmed who is a resident of
Tilak Bazar, Karkhane Wali Gali, Delhi had made a
complaint that his daughter 'R' aged about 167: years
who had come to Jahangir Puri to the house of her mama
(maternal uncle) on 14.3.2011along with her mother, was
missing since 19.3.2011. On the basis of the complaint
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made by Shakeel Ahmed, initially a case under Section
363 Indian Penal Code was registered.

On 21.3.2011 an information was received in the Police
Station Jahangir Puri vide DD No. 89B that the girl who
was kidnapped on 19.3.2011 had been recovered.
Pursuant to the said information ASI Ved Prakash
reached at main road K Block, near Mother Dairy Booth,
Jahangir Puri where the prosecutrix 'R' was present
along with her relatives. Thereafter on 22.3.2011 she was
produced before the Ld. Metropolitan Magistrate for
recording her statement.under.Section 164 Cr.P.C. In her
Statement made 15 the Ldf .MM the prosecutrlx had stated
that on I 973 20] T Labout St 00 ZPM Sw when she was
standzng'f ins, tize" galz sneezmg the hotise ,,,of “her maami
(maternalsraum) f "MQQ 5aﬁ%ﬁon foot and forczble took
Bt s%ﬁame shggcamegto fnow

00 Ramdesh Bum‘z Raju
l_{ the said boys icept her

P

and, Deepu Accordzng t"”i ‘
captzve till 6/ 00 PM of- M ; 1 anc'i’ du\rmg thzs period
they comnntte\h&l«rapemupg)nﬁfh e- fo{f

stated znsh 1%
the evening' of 21 302044
when she wa??tan ing- ':«s«h ?',Khala (Mausi) Naeem
came there and took her b "

W

On the basis of the same, the provisions of Sections 376
(2) (g), 342/34 IPC were added. On 22.3.2011 the
accused Mukesh @ Bittoo was arrested and the other
accused namely Prabhans Yadav (@ Ramjane, Deepak

@ Deepu and Ravinder Kumar @ Raju were also
arrested whereas the accused Rajeev @ Bunti had
himself surrendered on 2.4.2011. After completion of
investigations charge sheet was filed against all the
accused.”
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After completion of investigation, charge sheet for the offences
punishable under Section 363/366/342/376(2)(g)/34 of the Indian
Penal Code was filed. The prosecution relied on the testimonies of 18
witnesses, besides ‘the exhibits produced during the trial. The
statements under Section 313 of the Code of Criminal Procedure were
recorded wherein the appellants denied all the incriminating
circumstances appearing in evidence against them and claimed to be
falsely implicated. P *‘*”‘”W“'“"”“’““‘““‘“Ww%

eh%’ll)ﬁ f alf tl appellants

Common Ar gumentséon
N

Challenglng hé ﬁndmgs (Q :

&1

court is contrary to the factsﬂ

to prove its case aga1n§f?e?'a
doubt.

:ﬁioéllants beyond any shadow of

The counsel appearing on behalf of all the appellants strongly opposed
the inspéction of the spot carried out by the learned judge within the
ambit of Section 310 of the Code of Criminal Procedure and submitted
that such inspection cannot be done which would have benefitted the
prosecutrix. Counsel for the appellants further submitted that such an

inspection cannot take the place of evidence or proof but is meant for
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4 evidence, jdlrect or substantiaI

appreciating the evidence on record. Therefore, the above mentioned
inspection has no evidentiary value and can not be relied upon. It is
also contended that the learned judge neither afforded an opportunity
to the appellants to represent their case on this aspect nor the same
was carried out in presence of the appellants. To substantiate their
arguments counsel have relied upon Keisam Kumar vs. State of
Manipur reported in AIR 1985 SC 1664.

The counsel for the appellants fervently urged that there are serious
Mww‘”‘ R -ﬂw\“
contradictions, 1ncon51sten01§s%@ndwlmprovements in the testimony of
= 3 % ! Ao
the prosecutrlx;and does‘?'not inspire conﬁdence ahd creates a genuine
%"wg{\‘“fg 0N,
doubt about;hera%erswn 10 was-f frther;u submltted that her testimony
o i’x%"“f .
e ppremated ohi;ﬁh

"‘%v:}

L,

i he court may look Jinto the other
3] i
%%yhz{ch may lend assﬁrance to her

J""‘

%5 &ﬁg* H
testlmony Counsel further«gpomtgé’a 55 *@ 3ards the contradlctlons in the

w4 S “*“23*? LY 7
ation Office;

;".?

){'{r

- , d{)
ik g%g;@e‘coupsgfappearmg on behalf of

i

the appellants urged that 1nJury” i§°a"Sine qua non for deciding whether
gang rape has been committed. In the present case, even if the story of
the prosecutrix is believed to be true, there would have been some
injuries or bruises on the body of the prosecutrix, absence of which
belies the case of the prosecution that the prosecutrix was held captive
for three days and was raped multiple times by five persons. To
substantiate their argﬁments learned counsel for the appellants have

relied on the judgment of the Apex Court titled as Pratap Mishra vs.
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1118/2012, 1303/2012 & 1304/2012 Page 6 of 30



g

State of Orissa reported in (1977) 3 SCC 41, Lalliram and Another
vs. State of Madhya Pradesh reported in (2008) 10 SCC 69. _
10. Learned counsel further contended that the area from where the
prosecturix was kidnapped was densely populated and it is hard to
believe that nobody witnessed the kidnapping of the prosecutrix.
Learned counsel further argued that it is not humanly possible to carry
a person forcefully on the staircase in question and further the

stalrcase was not wide and strong enough to sustain the welght of two

11. Counsel for thefaggellants 'contended{kthat tl{lwe‘x:presgnt case belongs to
' g e A
the year 2011f’ theﬂprosegutlo @{i

circular dated::f ‘h March\éLZ@

*’ Q‘{sz @xg "
for rape eases The counse&}aﬁ J.rt

%

12.

N “._,m

>,<

appellant Rajeev @ Bunt1 has Fefie upon Radhu Vs. State of Madhya

Pradesh reported in 2007 Crl. L.J. 4704, Abbas Ahmed Choudhury v.
State of Assam reported in (2010) 12 SCC 115, Raju v. Staté of
Madhya Pradesh (2008) 15 SCC 133 and Mad. Ali @ Guddu vs. State
of U.P. (Crl. Appeal No. 2238/2010)

13. Per contra, Ms. Aashaa Tiwari learned APP for the State submits that
the evidence produced on record establishes the guilt of the appellants

beyond any shadow of doubt and the trial court has rightly convicted

Crl. Appeals. 970/2012, 1119/2012,
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15.

16.

the appellant for the offences punishable under Section 363 read with
Section 366 and Section 342/376(2)(g)/34 of the Indian Penal Code
and hence the findings warrant no interference, accordingly the appeal
is liable to be dismissed.

The counsel for the State, in support of the view expressed by the trial
court, contends that the prosechtion has succeeded in proving the guilt
of the appellant beyond reasonable doubt and the scanning of the
evidence by the learned trial Judge does not remotely indicate any

. Wﬂ{gwwxﬁﬂ‘«?««@“%%w
contradiction or dlscrepar%cy It proponed by her that all the

5 '*‘*“ﬁ}*z@%{g
witnesses have/remaLned” ﬁbso ,utely unshaken 1n their version and

“(

i

e g
@Thaé,lf the ocular and‘ documentary
i

mw

(o
evidence Sls appreciated 1n41fs§ rg g perspective, there remains no
l Toad e '{) 5?*? 2
scintilla of doubt that thf"""’g Reﬁ"‘iﬁ had committed the brutal and
F il | f” e £

: .’,hen%the 3001ety cries for

w»
\f"'/ % “"‘wﬁv‘) ,ﬁ’ /‘;’

The counsel for the State Vehemen‘tly ﬁ;d that the commission of the
alleged offence is supported by the MLC of the prosecutrix and the
FSL report available on record. |

We have heard learned counsel for both the parties and considered
their rival submissions. The counsel also took us through.the record of

the trial court and the testimonies of the witnesses.
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17. Before proceeding with the evaluation of the aforementioned five
appeals on merits, it would be necessary to notice the ambit of Section
310 of the Code of Criminal Procedure:

Section 310: Local inspection

1. Any Judge or Magistrate may, at any stage of any
inquiry, trial or other proceeding, after due notice to the
parties, visit and inspect any place in which an offence is
alleged to have been committed, or any other place which
it is in his opinion necessary to view for the purpose of
. properly appreciating the-evidence given at such inquiry
or trial, and Shall wzthout@unneceSSary delay record a
memorandum of § anyxéfrelevant‘kfcfcts observed at such
znspectzon 5 W *““””“""?»??% £ B X‘“\;
2. Such me%zorandum? ha i orm part of‘pherrecord of the
co ,,mp ainant orﬁaccused or

casej. an zf the: pr@%’e :
anyy; other party tof th a ’3 ) desires, d- copy of the
320 him free of cost

‘&

~memorandum shall b
4
;.
18. To put the controversy at rest

held captlve for three days xﬂthe%itf‘i 4 ge, Ygsfced and? 1nspected the
spot in v1ew‘<}\of the’;a ovesal dpic rel 'anfr observations of

, tv

\ > Z
the trial court are. extrac ed“hereunder -
L @Jﬁ”@%“gy "6“7"‘\(3 f?f% M,x’

“House No. K"”°655 where ‘theepr ro'secutrzx was taken and
kept for two fto three M'Z}’Hj)}w and allegedly raped was
inspected and it was observed that the house/ jhuggi was
constructed upto the first floor. This Court inspected both
the ground and first floor. The way to the first floor was
observed to be from the gali on the backside which was
hardly about 30-35 steps away from the spot from where
the prosecutrix was dragged and it took about one minute
to reach the same from the place where the prosecutrix
was dragged. The ground floor was divided into two
portions. The room on the back portion was bearing no.
K-655 whereas the room on the front portion was bearing

Crl. Appeals. 970/2012, 1119/2012,
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no. K-647. The first floor had two rooms and both were
found to be having the No. K-655. The gali on the front
side was about 4-5 feet wide whereas the gali from where
the approach to the first floor room was possible was
about three feet and at the same time the roofs were not
very high and there was a fixed wooden ladder for going -
to the first floor and it was observed that one could easily
move up the ladder without any difficulty as there was
support of adjoining wall. It was also observed by the
Court that keeping in view the low height of the roof it
was not difficult to lift or even drag a young girl up the
ladder when more than.qnewperson is involved.

The ground ﬂoor"ro'gmsme znsp&cted with the due
permzsszon,efo Mthe ’reszd nfs After, enterzng znsza’e the

appeare N o ﬂggﬂ truetlon The Iadywreszdmg
there mformea’ that / e% é‘g‘ aymg there far la§t more
than seven to eight; years agfnztzally she was restdmg in
only the front room bear g gng K-647 but recently the
teniant residing in the Mzback o)

ortion bearing no. K-655 had
4 cgggzci}ken the said portzon also
0. Which eais*éngthe;« 0:r00mMs | shad now
R ,,‘_’%3«\» sl s /ff
4 fing aboveg‘ope/hﬂmg She als informed
fhe roofﬁgghjfs; were wzth"the/fowner of the

§hen3q5e%tég number of 'reoms on the first

£

#This Court further
observed a water outlé he room on the backside (i.e.
K-653) in the corner which was perhaps being used by
the occupants for washing purposes. It was also observed
that the entire ground floor and first floor structure was
pucca construction. The rooms on the ground floor were
slightly below the road level with not very high doors (but
one could enter easily without bending/ stooping). It was
also observed that the roof of the adjoining jhuggi which
was only constructed till ground floor was much lower to
_the roof to the Jhuggi No.K-655 and therefore, in case if
“any person is held captive on the first floor, it would not

Crl. Appeals. 970/2012, 1119/2012,
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be possible to either call out or catch the attention of
person residing there. Further, the jhuggi in front of the
Jjhuggi where the incident reportedly took place belonged
to the accused Prabhans Yadav and perhaps it was for
this reason that the prosecutrix could not catch the
attention of any other person in the vicinity and none
came to her rescue. '
Further, the public toilet where the prosecutrix was
recovered was also inspected and it was found to be at a
distance of hardly three to five minutes from the jhuggi
where she had been held captive. This Court also
observed that there e Were=two. routes to reach the said
public toilet, gné through ithe mazn’%gah via main road
and another/from 5the\‘galz§ Z%Sltéigffhe Jhuggz cluster.
This Court further observe’”d«altnfat the fentzre a};ea was an
unauthorlzed Jhugggﬁi s o;% Qléh hundreds “of people
reszdzng«:»t ere, open;g;'“dicM ge;iand manywof the galis
f%%‘_%g?and a half feetfwzde Some

of t the galzs were eve;}zf’th 7 q%or, five feet wide (as reﬂected

in the rough plan dravt{4 § ygtbe Court at the spot) The

jhuggz 's were mostly g  pucaa cé.construction and populatzon

L3 SAEh I
density was extremely

highswith, a low and. suppressed
vozce/ soundgW “’qllif)zma ) j}c"éfzjiig Qtse. Mcg;tjz of the
_beloy ) th ToveloF the g’/ i and d jin case if two
,_e@ens surrounded awyoung%gzrl?they could
easily drd§ _emaways wzthoutwanybo notzczng the same
ity el 2
in view of the nature f»congestzon Many of the Jhuggies
S el WM"'
were found with single @oor and no ventilation. The
Jhuggi No. 655 (first floor) rooms were found to be
having water outlets inside the rooms which water flowed
into the open drains outside through pipes. In one of the
rooms on the first floor there also existed a water tap and
a temporary partition in the corner which was being used
as a washroom though it cannot be stated whether it was
an old feature or a recent addition. The windows (as
indicated in the rough site plan prepared by the Court)
were small with iron grills affixed on it. Distance between

House No. 655 to main road was hardly observed to be

Crl. Appeals. 970/2012, 1119/2012,
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300-350 steps. This Court also prepared a rough site plan
on the spots so visited which was made a part of the
memorandum of relevant facts which now forms a part of
the Judicial Record (in terms of the provisions of Sectzon
310 Code of Criminal Procedure).”

19. PWI18 SI Vineeta Prasad who was the Investigating Officer in the
present case in her cross examination stated as under:

“I did not make any specific inquiry from the
prosecutrix regardmg the description and details of the
accused when_ LfirSt ‘et h‘er*~on~»24 03.2011. It did not
come to myzkn%wledge fh&t Jhuggz i No: 24-655 had been
sealed; By the_1*10 by, puttmg a lOCk“ng zs ‘correct that
JugngNo %A655 lvasz%“l@ck d;«ﬂwhen T reached there on

ongﬁo’;qﬁggest that I dzd 1ot inspect
%‘fﬁéﬁ;%talrcase a;‘ad mspected
fhat first floor room was
also locked It is correc {'tghggt there is no grtll/parapet
wall on the first ﬂoib : ggprrect that if a person does
not take the assistance: Al e, wall while clzmbmg on
the staircgse, he;,ﬁan’{fallg. do‘ n hecause there is no
support on th\}ﬂf St ﬂooig;];%e:zé«’cofrecﬁfhat the passage

B,

}raﬁout 1/1.25 ft.

%

/

20. In Keisam Kumar ys. State&ofwMa;tpur reported in AIR 1985 SC
1664, the Hon’ble Supreme Court dealt with the similar issue and held

as under:

“13. The learned Sessions Judge relied on the local
inspection made by him. Here, the High Court rightly
pointed out that the learned Sessions Judge had
committed a serious error of law. Normally, a court is not
entitled to make a local inspection and even if such an
inspection is made, it can never take the place of evidence
or proof but is legally meant for appreciating the position

Crl. Appeals. 970/2012, 1119/2012,
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21.

followmge observatlons 4;:

at the spot. The Sessions Judge, seems to have converted
himself into a witness in order to draw full support to the
defence case by what he may have seen.

14. This Court in Pritam Singh and Anr. vs. State of

Punjab 1956 Cri LJ 805 observed thus:
A Magistrate is certainly not entitled to allow his
view or observation to take the place of evidence
because such view or observation of his cannot be
tested by cross-examination and the accused would
certainly not be in a position to furnish any
explanatzon z@ regard-tothe. same.

T

s =
15. We are? satzsf ed Yhat ‘in’ thgf;nivtant case the learned

|
Sessions; Judge has exce:

_f"““%s“‘:”

eded), his ]urzsci\&tzonazn making a

local ms ectzon P “‘ivm %*@" \"\
;»3‘ b ,«},@m ST L S
o RN nbr o0 o o At

In Re: S}r Abhaya s ca Séfre%;?‘%ﬁ‘e&‘? 2006 Cri 77 3843 the High
Court oﬁ»f Kerala while ) Wi

“15" It is arguggl B i;71‘%{’:-47111 01 wriae the

Namaky, (41R, 927 123501 zt@%ag%heldffthat if a
Magzst;;’ate nfakes use,of knowledge derzved/‘ﬁ’om a local
inspection’ wztho t@ﬁ‘or&i’zngwthe ac&usedxan opportunity
fo cross-examiiie=or ~explamf 'gﬁpoznts against him, he
acts with material irreguldrity sufficient to vitiate the
trial. It was also held that a local inspection of the
Magistrate is permitted for the purpose of properly
appreciating the evidence in this case and cannot take the
place of evidence itself. In Sheikh Badas Ali v. Emperor
(40 Crl.Law Journal (1939) 624) the Magistrate visited
the spot on the evening and came to the conclusion that
there was sufficient light to enable anybody to mark
closely the features of a stranger. The High Court held
that the learned Magistrate assumed that the condition of

the light and atmosphere were the same on the night that

Crl. Appeals. 970/2012, 1119/2012,
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he went to the spot as they were at the time of the
occurrence. It was held that the Magistrate had gone
beyond the- scope of section 539(b) and result of such
inspection could not be made the basis of conviction. In
Dwaraka Prasad v. Ram Nath Modi & others AIR 1951
Vindhyapradesh 1, it was held that the only purpose of
“local inspection is to properly appreciate. the evidence
given at the trial. It was held as follows:

The only purpose of local inspection being to properly
appreciate the evidence given at the trial and it is only
reasonable that the local inspection should, as a rule,
come after all the eﬂgence«lﬁmrecorded .............. Even that
should be resorted tog v?g!yiwsp%ngly,«,jhe Court taking
speczal precautzonshfoﬁprevent taself becommg a wztness

£ d by it. Tke“moment the
f’ecomes a wztnessv and as

i
1 61{,[;1 Pritam Szng
41 5 )» a three Judge Beng
a ngzstrat Enis, 1 ‘ﬁ’otm;eh tit e »wb gAf-ffill@‘w his Jiews or
observatzons‘ 10 ‘the%place“of e dence bedause such
view or\x&‘ ervatzon n,__ cannot= “Be teygfed/ by cross-

%7 T e ?f‘% W««@“ £
examination:, WW&@@@%%E e

?vm %%WWW"

17. In Deva Setty y. State of Mysore. AIR 1959 Mys
1701 it was held as follows:
A local inspection may be made for the purpose of
properly appreciating the evidence given during the trial.
The magistrate should not, in making the local inspection,
do any thing which would reduce him to the position of a .
witness.
A Division Bench of this Court had occasion to consider
the scope of section 539 in State of Kerala v. Chandran
(1974 Crl. Law Journal 52). It was held as follows:

Crl. Appeals. 970/2012, 1119/2012,
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...... But the Code provides for the Judge making a
local inspection himself. That inspection can be used
by him for properly appreciating the evidence in the
case and for no other purpose. It cannot be used for
preparation of the background for appreciating the
evidence of the witnesses because preparation of the
background has to be made by the parties
themselves by letting in evidence for that purpose
and the Judge is not expected to supply that lacuna
in evidence. Preparation of the background to
appreciate the evidence of witnesses is not the same

, as roperly =appreciating  the  evidence'
\\‘; contemplatéa’ ”hy the Section. ~ Sy
P 4 & ?}; ;h W4 i ¥, o,
J" M@* ’;\w_z} e Jw‘" »f"f;;, ”\2}(’;\
It was further held as followst L0 0 &
«f?’( ﬁ;ﬁ z";g{) 2 g‘{m" é & A _{;ﬁ? N
£ a ’ e Y A

e, Judge on
g?;;éllowed to gervin'; without
xf'ammatzon there ,zizs the

5gamed by the,

o &”'" M{"’?u
f the lmprﬁe.splo _S«t
i

? 4 !
%"
%t Ram and othq{;{s, AIR

% 3 t
In State of Uttar Igétgdesh ViiH, !
‘ 1 976”*SC 2124 ’l“itawasmhela' ai gllows ;Z‘j%% &
N 1 ' ,‘,\«;’,/Se ton 539—Bsc0n mp“?afe i’:v,? f,g?he local
: znspectzon“"of ‘the topography of the place in which
the offeh@“ce%waswallegedwtox*have ‘fbeen committed or
its local peculzarztze orrthefpurpose of properly
appreciating the “evidence which was already on

record.

XXX

So, it is settled position of law that though the Magistrate
has power to conduct a local inspection that can only be
for the purpose of appreciating the evidence on record
and that all shall not be done in a manner so as to reduce
the Magistrate as a witness.”
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22.

23.

24.

In view of the above settled position of law and in light of the given
facts and circumstances of the present case, we find that the Sessions
Judge relied upon the local inspection conducted by her and the
appellants were not afforded an opportunity to cross examine or to
explain the incriminating circumstances against them. In our view,
perhaps the local inspection was conducted by the trial court to have a
clear view and understanding of the spot where the offence took place.

Undoubtedly, the object of such local inspection is to appreciate the
Mwmm e
evidence avallable onfrecord :andwcannot* take the place of evidence
ﬂw\f‘i%z%wli é i'j':gf AQ“
itself. On the ba51s of ;;the above it would be hlghly unsafe to rely
,;{(’ ,,")g\k ”"‘}V f%hu "w/’ /p,\ &
upon such 1nspe tion andz;cann be'it

&

,%de the bas;s‘of conviction.

o

: %
o s
[ \3/ hd % %‘5

B
Contradtcttons ‘in the tesftmo%d%\z‘% zthe‘i‘ rosecutrtf?f Q’%ﬂ
i{;\:

£
4
, S, »'a,

L,

YA
Before demdmo the case 1than

“‘? 5:‘ f‘ 29 :E? g§
RN
1 * C : {’il"he prosecutrix in her statement

s;ﬁg

é"?’deposed that on L9 03.2011 she

g{i‘n

e«.ﬁhouse%gfj her” 6gnam; when five accused

g &\ v,«' é"

A,

was standmg in fr

that period they had done Giélatazam ” three four times.
The prosecutrix i.e. PW9 in her testimony before the court deposed as
under:

“On 19.03.2011, I had gone to the house of my mami at K
Block, Jahangir Puri. On 19th March of this year at
about 5 pm I was standing in the gali near the house of
my mami. 5 boys who were coming on foot came in the
gali out of which one of them caught hold of me and took
me to a room situated in the next gali. All these 5 boys did
galat kaam with me. These boys were addressing each
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other with names and that is how I came to know about
their names i.e. Bittoo, Raju, Ramjane, Deepu and Bunti.
I was held by these boys and they have kept me
captivating for about 3 days and on 21.03.2011 I had
escaped from their clutches. During this period, all these
boys did galat kaam with me on 2-3 occasions (sab ladko
ne 2-3 baar mere saath galat kaam kiya tha).

Court Ques: Galat Kaam se kya matlab hai?

Ans. They had removed my clothes and touched me on my
private parts and after removing their clothes they
committed rape (balatkaaif) upon me.
Court Obsej;;ga’ﬁﬁé”'
apprehenszve andks y
come out"; 8 s

rape kzy tha)
Ans Sabhi ne 2-3
I can zdentlﬁz all the a

ds cdme to the house <latenva,_
, SUMLP
was-k t»»«captzvatmg’*’and where the
incident had takezg pl&czwﬁz hereafter I was medically
examined. Next day my “Statement was recorded by the
police. I had also come to the Court. My statement is Ex.
PW9/4, the arrest memo of accused Mukesh is Ex. PW9/B
bearing my signatures at point A, the arrest memo -of
accused Prabhans Yadav @ Ramjane is already Ex.
PW4/D bearing my signatures at point D, the arrest
memo of accused Deepak is already Ex.PW4/E bearing
my signatures at point C, the arrest memo of accused
Ravinder @ Raju is already Ex.PW4/F bearing my
signatures at point B. I was studying in 7th class at that
time.

°‘-¢“‘

exe Tewas-kep,
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I had also gone to the Jail and I identified one of the
accused as Bunti who was the person who had caught
hold of me and dragged me to the room and committed
rape upon me first.”

25. PW9 in her cross examination stated as under:

..... It is correct that the place where I was taken is
situated in a thickly populated area. It is wrong to
suggest that the room where I was taken has a small door
and only person can enter at a time and that too by
bending the neck or by stooping over. Ti he place where
the said room zs,sztuated is’ szngle storey and is only on
ground ﬂoo; N hex«tozlet zsasztuategl outszdg the room. It is
correct that there % 110 tap in the roo:/n It\zs wrong to
suggeste“’;tha%there was Z’%ﬁ?&fa urce of %vater Yoln., there
was a matka inside:ithe ot “@n cofrt‘ﬁquestton the

A 57
wthess»«has stated t‘hag&lz%fr was locked.ﬁOmzozttszde
so did not go out@\ 'ﬁm to attend the' ‘call of
natfitre gg
XXXX I
t g

s ;, » Py 4
Itis wérong /tOvS Y @ rel wasirkept had
adjozmngﬁhﬁg’ aZIS‘ ln i fthere is no

&

room@huggwa&bom”mg where Ifwas tak en. /7 here was no

khzdkz/wm?t’ow zmthe\sazd ]huggz/room 2% 4

% %uw

26. PW4 Shakeel Ahmad (father of the prosecutrlx/complamant) in his

testimony deposed as under:

“It is correct that my daughter had gone to the house of
her mama at Jhuggi no. 333, behind ITI on 14.03.11 and
got missing on 19.03.11. It is also correct that I had
stated to the police in my statement Ex. PW4/A that my
daughter was taken away by some unknown person by
alluring her. I had given the birth certificate of my
daughter Rukhsar to the 10 which was taken by him into
possession vide seizure memo Ex. PW4/B bearing my -
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27.

28.

signatures at point A. My daughter Rukhsar was
recovered on 21.03.11 near Shauchalaya by one public
person namely Rizwan who took one lady Naem who was
wife of my borther in law, Israel. Naem and Rizwan
brought my daughter from there. I was called in the
Police Station and my statement was recorded by the IO.

The memo of recovery of my daughter was prepared by '

the 10 vide Ex. PW4/C bearing my signatures at point A.
Two accused persons who were brothers were arrested
from their jhuggi. Another accused was apprehended
later on. I do not remember the name of either accused
but I can zdentzfy themwlf shown £0.] me

*Q‘d

.e.:?‘The PCR. oﬁ‘czals had

4

ps. Vol. Ti he*‘loca? police
.@,yer the photograpgg of my

daughter to them. MJ*? g ugféz;t I%';' has never gone alone to
myfzn-laws house and Z“z s y

2

oftem travel alan and ewem‘f’iia ﬁiy,«
correct, that‘c;l;had given theidescrzption 0<'A;clothes worn
by my daughter as*vper descrzptzon gmgnfb‘/ the members
of my in- lawsmIt%fzSglyérong tomsuggest/tf,zaf my daughter

il \ho.us”e»fm “myséibsence. Vol. I had

my. Selfleft her ﬂ’lere R

After reading the above mentioned testimonies it is apparent that there
are improvements and contradictions in the testimony of the
prosecutrix as to where she was held captive, how she was kept for
three days, and how and why did she not avail an opportunity to
inform the public that she had been kidnapped or that she had been

raped by the appellants and found her unworthy of reliance.
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29. In Radhu Vs. State of Madhya Pradesh reported in 2007 Crl. L.J.
4704, wherein the Hon’ble Supreme Court observed that the courts
should bear in mind that false charges of rape are not uncommon and

held as under:

“S.... The courts should, at the same time, bear in mind
that false charges of rape are not uncommon. There have
also been rare instances where a parent has persuaded a
gullible or obedient daughter to make a false charge of a
rape either to take revenge or extort money or to get rid
of financial lzablllly,ﬁMWhez‘her‘%there was rape or not
would depend,; Julz‘zmately gngthemfacts“ .and circumstances
Y 78 e

of each case: 4 j Lk ot J %

1,' xo i@,?? FEY ‘5; k%

& Sy, . ﬁmjﬁ iy &8 Py, ”\
15. The ewdence of thepnt rosﬂegchy pix whenfread as a whole
is full of dzscrepan” zé”%‘ nd does:n

o

T he ﬂgapst the ewden 1

zmﬁrobable that such{&j‘
leatned Counsel fo;‘ i
defénce had fazledg(
zn“'eh

made on behalf &gf”“th efencéev*’“that* Sumanbaz s father
Mangilal was indebted=to"Radhu's father Nathu and
because Nathu was demanding money, they had made the
false charge of rape, to avoid repayment. The fact that the
defence had failed to prove the indebtedness of Mangilal
or any motive for false implication, does not have much
relevance, as the prosecution miserably failed to prove
the charges. We are satisfied that the evidence does not
warrant a finding of guilt at all, and the Trial Court and
High Court erred in returning a finding of guilt.”
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30. In Raju v. State of Madhya Pradesh (2008) 15 SCC 133, the Hon’ble
Supreme Court stated that the testimony of a victim of rape has to be
tested as if she is an injured witness but cannot be presumed to be

gospel truth. Para 11 of the judgment is extracted hereunder:

“10. The aforesaid judgments lay down the basic
principle that ordinarily the evidence of a prosecutrix
should not be suspect and should be believed, the more so
as her statement has to be evaluated at par with that of an
injured witness and_if.the_evidence is reliable, no
corroboration jss n’eceissarwandoubtedly, the aforesaid
observations” musf"’"‘lcarry*w the ‘greatest “‘«wezght and we
respectfully agfree with cthem, but at the saime time they
cannot: be umversally& e "ﬁhechanzcallﬁi”applzed to the
factsfof‘“every case{ofis:

the Courﬁ «

s

& g‘%«
11. { It cannot be lost szgh L
dzs%ress and humzlzatzon‘to

A,.\

« gssault whzc<h,.°comes before
ALK ,;;:M“ j W}
= %

§ f}hgt rape causes the greatest

Yhe zctzm but at the same time

¥
e NS,

7)’ e p;etecfedf agamst «tli‘exposszbzlzzy of

present at the time w"hen**the””inczdent happened and that
ordinarily such a witness would not tell a lie as to the
actual assailants, but there is no presumption or any
basis for assuming that the statement of such a witness is
always correct or without any embellishment or
exaggeration.”

31. Inthe case of Abbas Ahmed Choudhury v. State of Assam (2010) 12
SCC 115, while observing that a case of sexual assault has to be

proved beyond reasonable doubt as any other case and that there is no
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presumption that a prosecutrix would always tell the entire story

truthfully, the Hon’ble Supreme Court observed as under-

“11. We are conscious of the fact that in a matter of rape,
the statement of the prosecutrix must be given primary
consideration, but, at the same time, the broad principle
that the prosecution has to prove its case beyond
reasonable doubt applies equally to a case of rape and
there can be no presumption that a prosecutrix would
always tell the entive story truthfully.”

32.  InRai Sandeep @ Deepii' ‘Wofi\f%CT of Delhi (2012) 8 SCC 21,
’ ”f{ F ”% ARG f w\’ S

the Hon’ble Supreme"*Cofi’ t ‘cér?lmenéedgabout the quahty of the sole

{;\ w rfW‘g <z .f:r

testimony o;}thge grosecu}rlx w}iig%ouLd be m ad&bams to convict the .
e, SR

Py ‘)\
accused. The Hen ble Su% gméig y’gtg%e%d as under x

! S Ai
f “ W i&zgf%ﬁé? ~

% 7
“Injour considered o mzwi ithe 'sterling wztness'%should
be! Of a very high qu{cgilﬂ%%; caliber whose yersion
should therefore, b@unass ilable. The Court con&zderzng
Y RS
the Version of=such; wztne;:s !{Q glcfl(,z,be ina posztzon to
itsfic ‘e‘Sz{atzpn To test

it

o its g{g@;‘ th@ut&ah‘(;’)ﬁ)‘;

the qualzty%f:ﬁ‘such a witness, the’ﬁsta\g s;oj; ‘the witness
M

would be\“zmmaterzal d= vhat WQulcf bﬂefrelevant is the

«««««

the statement rzght from the starting point till the end,
namely, at the time when the witness makes the initial
statement and ultimately before the Court. It should be
natural and consistent with the case of the prosecution
qua the accused. There should not be any prevarication
in the version of such a witness. The witness should be in
a position to withstand the cross-examination of any
length and strenuous it may be and wunder no
circumstance should give room for any doubt as to the
Sfactum of the occurrence, the persons involved, as well
as, the sequence of it. Such a version should have co-
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33,

relation with each and everyone of other supportifzg
material such as the recoveries made, the weapons used,
the manner of offence committed, the scientific evidence
and the expert opinion. The said version should
consistently match with the version of every other
witness. It can even be stated that it should be akin to the
test applied in the case of circumstantial evidence where
there should not be any missing link in the chain of
circumstances to hold the accused guilty of the offence
alleged against him. Only if the version of such a witness
qualifies the above test as well as all other similar such
tests to be applied, Weqywbe»»beld that such a witness can
be called as awsterlmg:;g)t Ine whose version can be
accepted by the Court’ Wzthoutmfany c rr%\mboratzon and
based on wl;uch“’the guzl “’ffcan_w{?e puni_ fzed Lo be more
preczse, gthe«a versigh ]

,,;; %y kN
;53 thess wztnéssmon@the core

‘i;dant mat%% i Gile], eiy oral, docum’enfary and
6250 %’ &,
maﬁt}erlal objects sho uldﬁgzn ch the said version in
material particulars zns%ogdé ¢ fo enable the Court3 trying
thegoffence to rely on, ﬂzeé ( ;gyerszon to sieve the other

Ll ‘»‘,’%

supportmg materzal? forf

{ ﬂ%, z

Court held that the testlmony of the prosecutrlx can be accepted

without any corroboration, but if on careful examination if the court
finds it difficult to accept the version of the prosecutrix, the court may
look for such direct or circumstantial evidence which corroborates her

testimony and held as under:

“It can be stated with certitude that the evidence of the
prosecutrix is not of such quality which can be placed

reliance upon. True it is, the grammar of law permits the
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34.

testimony of a prosecutrix can be accepted without any
corroboration without material particulars, for she has to
be placed on a higher pedestal than an injured witness,
but, a pregnant one, when a Court, on studied scrutiny of
the evidence finds it difficult to accept the version of the
prosecutrix, because it is not unreproachable, there is
requirement for search of such direct or circumstantial
evidence which would lend assurance to her testimony.
As the present case would show, her testimony does not
inspire confidence, and the circumstantial evidence
remotely do not lend any support to the same. In the
absence of both, we.. aze»wggmpelled to hold that the
learned trial /Judge " has»?rerroneously convicted the
accused- AﬁpellantsVGﬁ thé alleged‘f ffences, and the High
Court has fallen into e{rz;%omwzthout %ﬁappreczatmg the
Seiaten hetstamp Of approval to the

B "‘.x/é’“ %

é “”%Q R ’\:\

.':r‘

as deposed that when she was

standing c}utmde the house Of"* VIdii she was forcefully picked up
3\ AA J«:g.f:)- i 7

1 o Bl
R0 5 owesVer/”im her}«statef/nent before the

by the fivevaccus ed Soyeyergin,

court she made%*l

deposed that the place of OCCUTTeicE Was thlcky populated and she has

raised alarm when she was dragged by the five accused persons in the
presence of public person. It is highly improbable that in such a
thickly populated area a girl was dragged by the accused persons in
full public view. It is further astonishing that to prove this fact neither
the prosecution has produced any public witness nor the prosecutrix
named any person who has witnessed the incident. The prosecutrix

further deposed before the court that when she was dragged by the
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35.

accused persons she raised alarm and her sister and mami were present
in the house. It is again hard to believe that despite raising alarm none
of them came out of the house to save the prosecutrix.  The
prosecutrix further deposed that the place where she was lifted to the
room is just half km and there was no jhuggi adjoining the jhuggi
where she was kept. However, the version of the prosecution is
falsified by the fact that it was a thickly populated area and the site
plan prepared by SI Vineeta Prasad Ex.PX goes on to prove that the

T
MWMW

jhuggi in question wan”bondcrfd by Jhuggls from both the sides. The

p/" &% oy f;i 3 {w N
prosecutrix has, deposed*that the rogm where(fshe Was held captive was
P o %

locked from‘;é)utszxd

room to attend jche call 01% g ¢h'does not appear% probable. In
Q«'\;;;vh‘ B i?
an attempt to conceal her é\ap{ 1t10] anci answer to questloins relating to
i

;
q }
her personal hygiene she'i 1mpr edéélg on the earlier 1nformat10n given

"\v\\m
T \».«;'*,i:;m

ground floor or first floor. _
To deal with the submission related to DNA profiling and the
notification dated 07.03.2012 adduced by the counsel for the
appellants, we find that as per Section 164A of the Code of Criminal
Procedure, the exémination of the prosecutrix by the Medical Officer
is necessary in all the cases of sexual assault. Further Section 53A of
the Code of Criminal Procedure also requires that the DNA test must

be done in all the cases of sexual assault. It is to be noted that the
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impugned judgment was passed on 13.01.2012 and the.notiﬁcation

relied upon by the counsel for the appellants was issued subsequently

i.e. on 07.03.2012. Hence, it is therefore clear that it was not possible

for the trial court to comply with the notification before it being

notified. Moreover, it is worth while to mention that this aspect has
“been raised by the counsel for the appellant for the first time.

36. Having said so, it would be fruitful to mention the view of the Hon’ble

Supreme Court in Krishan Kumar Malik Vs. State reported in (2011)

%w&m*‘w

7 SCC 130, wherem« it waswobserved“’?hat after incorporation of

Section 53-A, it as begjme necessary %or the»prosecuhon to conduct
DNA test 1n 11, SS}lCh cases.;
&

Gl f;x
L

“44. "Now after the‘incorpo ’”"3{\" of Sectzonr53(A) in the
Crzmznal’?‘ Procedurei€ole *e’ry 23.06.2006, brgught to
oulg; notice by learned qgln eLj‘or the Respondent—State
it has become necessgry fo g%he prosecution to g? in for
DNA test in sucl’ Lyp %f\g”» cases, * facilitating " the
prosecutzon to,aprogzgézts;\c eiagfnnstmt{ze accused Prior
t % * 7k : ,eczf ic provzszon in
3 i e pr 0365’31 On:»?éould have
still resoria, "thzs procedure of gettmg “thé DNA test or
analysis and’ matchzggﬁ?semen of the Ap}’;cllant with that
found on the undergarme ot of the"p prosecutrzx to make it
a fool proof case, but they did not do so, thus they must
face the consequences.”

y%wt«para 44}13¢as’§1nder

$ .r"* \

37. Therefore, after a conjoint reading of the statute and the view of the
Hon’ble Supreme Court, we conclude that in view of the false rape
cases filed in the present scenario, it becomes mandatory for the
prosecutioh to conduct the same and to prove the allegations against

the accused beyond all reasonable doubt.
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38.

39.

40.

Medical Examination:

Dr. Mamta, Senior Gy‘naf_; examined the prosecutrix and opined in
MLC Ex. PW5/A that hyinen was torn, no external injury over
abdomen or breast were found, no bleeding, admitting 2 finger test
easily. |

As per the case of the prosecution the prosecutrix was raped three four
times by the accused persons. In her cross examination, in response to

the court question, the prosecutrix testified as under :

A R g,
y itteds ?
Court Ques: Who all cogz\zﬁzﬂ ecf rape on yozi (kis kisne rape
kiya tha) Y b 2

Ans. y new -3 baarekzyax tlga

.; .»v.v.g;;}‘

?
persons rgped the prosecu

,
i

does noté‘show any external:

% Y
which proyes that she wgs pANg. TApE ~‘d§by the accused@persons three
PN CL

f;
72 ?*v \%’ h’ 5 xwf & pi
four times for thr_ig da Sy Boplii il 3; %M x}f,, @g‘ &;» ,z‘*

‘.\

w:ey’"“‘,ﬁ «‘?

I cme"Co "C"(if)urt ade’the”’followmg observartions
in this regard:

"The medical evidence, therefore, clearly discloses that
the prosecutrix does not appear to have put up any
resistance to the alleged onslaught committed on her by
the appellants. From this the only irresistible inference
can be that the prosecutrix was a consenting party which
would be reinforced by other circumstances to which we
shall refer hereafter.”
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41. In Lalliram & Anr. Vs. State of Madhya Pradesh reported in (2008)
10 SCC 69, wherein the Hon’ble Supreme Court took the similar view
as taken in the case of Pratap Mishra (supra). The relevant para is as
under:

“It is true that injury is not a sine qua non for deciding
whether rape has been committed. But it has to be
decided on the factual matrix of each case. As was
observed by this Court in Pratap Misra and Ors. v. State
of Orissa 1977 Cri LJ 817 where allegation is of rape by
many persons and several—ﬂmes but no injury is noticed
that certaznly lsw‘*an zﬂmpm;tqnt factor‘*z \{he prosecutrix's
version is ,creglzbl:é;% the nog corroboratz n.is necessary.
But if the' p ~rosecutrz§% s 'versrgn is not<credzble then there
wold e, né}zd for{cqr;;g Sorah 150z i+(See Anym Rumar and
: Ors *v State ofHai‘y gj&_ 004'Cii’LT 1399):: ‘ﬂ«%
S UH 2,

&f@%i G
\% ¢ by the Hon'ble Supreme Court

42.

number of people and the nurr;ber of tlmes the victim was raped
during the period between 19™ - 21 March, 2011. The medical
evidence, therefore, clearly. discloses that the prosecutrix does not
appear to have put up any resistance to the alleged onslaught
committéd on her by the appellants. From this the only irresistible
inference can be that the prosecutrix was a consenting party. If the
story of the prosecutrix was true, then there would be injuries or

atleast bruise-mark on the breasts or chest or on the thighs or other
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43.

44.

45.

part of the body. The learned Sessions Judge seems to have brushed
aside this important circumstance on the ground that the prosecutrix
was suffering from Eplilepsy.

From the above above discussion, it has emerged on record that there
are several discrepancies and gaps in the evidence and also other
circumstances make it highly improbable that such an incident; ever
took place. It is also in evidence that on the date of examination of the

was found on her person or on her

S rs 1 mh«..

private parts Wthh suggested that%;chege Was»no element of force upon

o 5, {{ ‘,«/ e

I xgd}gwen 2}{2” mog"f 1mprg(bz;}ble and unacceptable

version of events*that the*>appeflant§ centlnued to r:i‘pe her for about
f Iy §{$ &w é g P

5
ontradlctff)/ns X}Ve are of the

ion

o
% f% ‘?g
material d1screpanc1es on Valgg pects and not worthy of credence.

3
.‘§ :

ic ‘t:le al maxim cited by
S

e m]usttce It implies

1‘

&wﬁhout*ftaklng into account the

Lo W,}*"'/

extenuating circumstances  Gan~ oﬂen eclipse the gospel truth. It

Q@Eb”ctreme justzce*ts extr

u«miﬁ,ﬁ‘&)~

S,

%f%%“i‘%’é%lette

that to apply the law%

becomes the largest form of injustice.

For these reasons, therefore, we are satisfied that the prosecution. has
failed to bring home any of the charges against the appellants. The
appeals are accordingly allowed, the convictions and sentences passed
on the appellants are set aside and the appellants are acquitted of all
the charges framed against them. The appellants are now directed to

be released forthwith.
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46. Trial Court Record be returned.

47. Copy of this decision be sent to the Superinténdent— Central Jail, Tihar
for updating the jail record.

CRL.M. (BAIL) 604/2016 and CRL.M. (BAIL) 530/2016

48. Inview of the judgment passed in the appeals, the present applications

are rendered infructous.

=< Ll
= G. S. SISTANI, J.
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